CASPARIS ZIEGLERI, 



PRAELECTIONES 

PUBLICAE IN 
DECRETALES, EX 
MANUSCRIPTO BEATl 



Kaspar Ziegler, Jose Maria Lais 



d by Google 



Ex Bibliolheca 
majori Goll. Rom. 
Societ. Jesu 

EX LIBRIS B* M* 



C JOS, M.* LAIS BP. HirPON. 




Digilized by Google 



I 



jci by Google 



Casparjs Ziegleri, 

PRiELECTIONES 
PUBLIC^ 



IN 



DECRETALES 



JURIS CONSULTI ET CONSILIARIl 

SAXON, 




IN 



EX 

MANUSCRIPTO BEATIAUTORIS 

PRIMUM EDlTiE; 
FLETISSIMO. 




ET ELECT. SAX. 



VR€5DM, 




LECTORI BENEVOLO 

I j^het hoc prctcipuum enidi- 
tio fcientide rafionthiis ex- 
qvifita, experientiip diiBi- 
husperfeBa , anhni qve inte- 
^gritate expofita^ iitfriiBiim 
ejus pof fata etiam poffejfo^ 
rumpercipere ingenia^ cumoptime/r^niendi 
tiim legitime agendi avida, anhektit : qvod 
nifipronuntiatum iis fundaretur rerum cau • 
\/isy qvarum Jeu inventio Jeu conceptus veri- 
tatem ejus animo omniuminfiillaret ^ vel u- 
nius ftltem Ziegkri exemplo ad ociduni^ 
demonjirari pofet. Qyem Lipjia mater 

genu- 



AD LECTOREM. 

geniiit^farmavttqve adultum ah initio buma- 
niorum facrarumqve literarum helluofiem^ 
clarifimumy & mox Jure Con/tiltum dexter- 
rimum^eundem Vitemhergajdror vivumita 
orhi ojlentavit literario , utjam civiHsjam 
canonici adyta Juris ^ legendo Sfcrihen- 
do utiliter ceqve ac perfeBitispanderet^ ut 
vel maxime aulce etiam Kleaorali pruden- 
tiajuris confummata^ curajudicii limati[][i- 
ma^ atqve morumfanBitateincorruptaJe^ 
approharet^ Nec vero cum Viri vita 
honefijjima exijlimatio , qvam tot ingenii 
foetihus undiqvaqvepr^Jiantisfimis ^ qvam 
tot ex Scholcefice umhra in apricum Reipu- 
hlicce produBis Heroihus fuperjtes fihi com- 
paravit^ in morte intercidit : 

Sed enim toties reHoruit auBior gloricL^^ 
qvotiescunqve edita ante recuderentm\ O- 
pe^\% certe pofihuma ita viri memoriam re- 
novarunt , ut nunc demum Academice ^ju- 

ris- 
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rtsqye dicunditheatrayqvcetn illo amiferint 
hona^ tnteUigant: cumqve fortunam fibi 
qvam maxime henevolam experta fuerint ad 
Procejfus Saxonici ordinationem commen- 
taria, & in praxin ejusdemforiintrodudio^ 
in tantum laudanda^ in qvantum maxima^ 
raxeos forenfs virtus intelligi po/Jit : nec 
adverfli fpes^ iisdem fuffulta reiinacuUs^ 
minatur fata l-^r^ledbionibus ad Decre- 
^ tales pLiblicis, qvceprimavice //tpublicun], 
me curante embrjonis d Patre reliBipar- 
tum y prodeunt , ut qvondam in auditorio 
publico freqventi/fima§ affidentium cele- 
britate ferre lucem edoBce^ Ita tn foUdum 
exhibentur, utab Autloris beati/fimimanu 
ropria fcriptce, pienti/fima ejus vidua^ 
Matrona in decus S gentis S fexus /iiina- 
tay deprecatione mea publico redditce fue- 
runt^ Qyi auBoris in Jjoc laboris genere 

exe- 
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exercitatisjlmi folertiam n^^erit-, eum^ hnic albofttffra- 
gium laudatiifitr,um calculo comprobatnrum effe prorjus con* 
fido: qDa incommentationefeitagesfit^ ut flatum caufk cu» 
juscunqve exDecretallum capitulis JlriBe excerperei ^ Pon* 
tificum fententiam cum rationibns dubitandi decidendi 
breviter ^ nervose expitcaretyjudicium ubiqve legitimum 
(y Jacrorum puriorum luce collujlratum interponeret , ab 
Auro fcorias dfcernens atqve regulas deniqve jurisprU' 
dentia, feu Confjflorialis feu Porenfs certas inde derivaret, 
Intelliges faltem facile^ B L, Si qva alia hac maxime diU" 
genter le&itata odoram animi vim cautamqve Sagacita- 
temy qv£ in foro ant jndicando ant advocando occupatis 
ineffe debet ?naxima^ plurimum acuere, atqve in majuspro* 
wehere poffe^ Tu rite his utere^piis mambns Bcatisfimi 
Viribene precare^ bibliopoU tui fiudiofsfimoma- 

gis atcj^ magisfave. 
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Decretalium 
DE PACTIS. 

"... - * 

. Ad Cap.I. 7/ , 

fpecies j qvae huic decretali occafionem de 

dit,colIigtiitcijnqve poteft ex matrice ejiM,qv«extati 
Concilio Africano five Carthaginenfi l.Can. 12. hisver 
bis : Antigonus, Epifcopus Madurenfis dixit:Gravem in 
juriam patior,&credo dolcrc fan^litatem veftramcontu- 
meliam meam, &computare communem injuriam. O- 

• ptantius cum fe repracfentaret , paJlnm mecum habuit 6c divifimus plc- 
^ 6es. Manufcriptiones noftrx tcnentur eptttacia. Contra hoc pa£iunc* 

^ circuit plcbes raihi attribucas, & ufurpat populos, ut illum patrem me ti- 
w tiicuranominent. GratusEpifcopus dixit:Fa£him hoc dolcndumeft, 
utinleilliciatpopulorumimperitorum animos contra difciplinam,coii« 
^ traEvangelicam tr aditionem,contrapacis placita.Nam fi fibi id pofTc con- 

• tingerearhitraretur.nunavam profefto infratrcm aliqvis dcliqviffet Un.. 
.de,autinitapa£lafuamootineant firmitatem,autconventus,fiftnonco.' 

• :piibuerit>£cclefiaft'camfemiat difciplinant Univerfidixerunt: Paxjer- 
/illeturjpaftacuftodiantur. ^ ' 

Nimirumdifceptatio efat interAntigonum ficOptantium circaparo* 
diias,qvousqvecB7OT«oWcujusqvefecontincre deb:ret, fiveqvodvicini 
eflent, atqve finium regundorum controverfiam fibi invicem moverent, 
- iiye, qvod dlscefis Antigoni propter amplitudinem in daos Epifcopatuv 
. ^viia jara efict, five qvod Optantius coadjutor datus Antigono fuiiiet,fi- 
ittedam qvod Optantius hic fuperimpofitus fuifiet diceceli Antigoni. In« 
ccvt^m enim cft,qvacfuerit Optantii conditio. Et hinc etiam incerta ra- 
^fio^witandi , qvx pro rationibus Optantii militare potuerit , nifi pro 
'j^ofieflbttpofnderemaluerit ille,qvi prjrdonumtituIu$eft& furum./* «. 

" xiV^ytfQ (ft, ^inftrum«ntis id comprol^anpoire dicit Antigonu», 

^ utri 




■ % 



« 
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utriusqvc confenfu plebes di vi(as, & cuiqve luam parochiam certis^Hmi- 
tibusfuifleafllgnatam. Eamqvcdivifionera proptcrea firmiter cuftodiri 
debercabOptantio,(eqveade6injuriampati,dum illefuam involatdioE- « 
cefin, & plebes fibi attributas vifirat. Et propter hanc conventioncm dc- " 
crevit Synodus, (ervandam cam efie» aur puniendum Optantium. 

//r«d/Wrrw/;/]UrbsMaduraautMedaura Apufgi fuicpatria: Maduru^ * 
dfiilaPtolomzo. Adhanc Urbemf.ribit Auguftinus //^.^.fcn/irjyic./.lft. 
contulifie cum adolefcens cfiet,difccndarum ingenuarum literarum gra- 
tiS, florcnte ibi Gymnafio. 

Sannitatemvffiram]Titu\us hic cfthonorarius Epifcoporum,qvi ctiam • ' 
rfuifl fupcrflitcs funt , fknfti dicuntur. Vid. Carol.duFrcfne tn Qlos" 
Jar, 

#^///4r/4]l.&pittacia>uti emendat Antonius Auguftinus ad vttcrtm^ * 
decretalem c»Uefl. /. f* /. 

plebes] i. e. fideles, qvi Epifcopo vcl Sacerdoti proprio fubfunt, qva ra» • * 
tionc vocabulum hoc plcbesintcrdumaccipiturpj:odioccefi,parocciafivc t 
diftriftu Epifcopi vel Sacerdotis. «. . 

circuit] h. e* vifitat, unde & circuitio pro vifitatione, 6c circada pro ccn- * 
* iu,qvifoIvitur Epi/copo vifitanti. 

Patrem] Epifcopos Patres di^os fuiflc conftat exc. ^varMmdtJf, 4t»&ex 
Marctilfilth. f.form. c.zr. ^ , . . . ♦ 

me vitricum] Sarcafinus, petitus cx eo, qvod oppido rard vif rici pcrinde 
diligere foleant privignos fuos, uti patres filios natu ales, q vanqvam non 
defint, q^vipatrum nomini pietate fucccdant , uti loqvitur Plinius lih. 
£/>//?. /i. 

«nfr4<^/)f/>f»><<«»,] Varieacciplturfiocvocabulum. Pauld infrapropoc- 
na,hicpromoribus8choneftis inftitutis ufu receptis. 
. eontra pacif]Sive pa£lionis. Indc cnim pacis nomen appcllatum eft /./♦/. 

I^f.depaa. , . . . * 

al/fvi*deli^fvijfet]l€ge* ali^vid. Et alluditur ad principium jurisnaturx 
. ab Alcxandro Scvero Imp. publicis opcribus inlcriptum : Qvpd tibi non 
Yisfieri,aIterinercceris.Vid.HugoaeRoy fo, ^vod jMjlHmeft.Ub.s^tif^ 

f, n. 10,. 

AMt convtntMs) Subftantive, h. c. Concilii aut Synodi fentiat cenfuram & 
- poenamEccIciiafticamr 
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tlinc vero tum ex ipsa contcxtus fcrie, tum ex fpecie fa£H perfpicuum 
ceddirur, fruftra omnino laborare eos, qvi inde conficiunt, jure Canonico 
'J|x nudopa£lodaria£lionem. Etfienimconcedamusforte, qvod tamctt 

texta non apparet,transa£Uonem inter Antigonum & Optantium nu« 
do pa£lo abfolutam hiiiTe/non tamen manfit ea in iftis nudi pa£ii ternfi- 
4iis,autin vcrbifitantum,ftdre&traditioneutrinqvefuitper divifionem 
plebiumconrummata,itaututerqve haberetid,de qvoconvenerat. Nec 
qvicqvam faciuntverba r inita j>ailaf$4amobtintant firmitatem(fc. cum pa£H 
vocabulumgcneraliterfaEpe pro qvacunqye convcntioneaccipiatur,ita, 
ut&contra£tuscontincat,cum&contraaus ficduorum velpluriumin 
idem conicnfus. Et fic etiam focictatis contraiius pa£tum conventurau 
dicitur. /. 7'' ff» pro foc^ Sed & praetor dicit : pa£la convcnta fervare ftj 
vrilc, l*7.§.7»jf.(^ Qvomodo vero ?Non certe dandoa£lionem^ 
ex pa£lo promifcue omni, fcd data aut a£tione, aut exceptionc, prout hac 
autillfi ad fbrvandum pa£ium opuserit. Nec obftat vocabulum f#»T/r»- 
fw, qvod intcrprctari folent participialitcr de eo, <jvi in jus jam vocatus & 
adverfus qvcm a£lio inftituta eft. Hanc cnim mtcrprctationcm mulra 
funt qvsc cvertunt. Primiim enim alternarivc dicitur , aut fcrvanda efle-» 
pa£l:a,autrenucntemdifciplin2 fubjiciendum. At vcro ex pa£lonun- 
qvamagi poteft adpccnam,nifihacc qvoqvc in convBntionem vencrit_«, 
Deinde fruftra opponitur per alternationem procefTus judicialis obliga- ^ 
tioni cxpa£io pro vcnienti , ciim vcl maxime pcr a£lioiiem in judicio in- 
ftitutamintcndatur & efficiatur, ut inita pa£lafuam obtineant firmitatem. * 
Tandemvero etiamidnonfatis videtur cohzrerc, qvod poft cognitio-^ 
nem caufz iii concilio jam fulccptam aliud novum judicium expe£lari 6c 
inftitui debeat. Et q vod vero id erit judicium ? Cum utiq vc fiifficere po- 
tuit ipftirahocSynodijudicium. Uticnim cx CanoncXIX. CodicisCa- 
nonumEcclefiac Afiricanx colligitur,pcrmifiiim fuit Epilcopo ^iccufato 
arbitrium fiftcndi (c coramPrimate, vel primam caufie cognitioncm de- 
ferendi ad Concilium uni vcrfale Africz, qvod cx univcrfis Africanis Pro- 
vinciis ab Epiicopo Carthaginenfi congregari folcbat, Ad q vidcr^o cau- 
/aad primatcm fiveSy nodumProvinciac rcmitti debuit,qvzjam in judicio 
univarfali mota erat?Etqvorfum ferenda eflct ftntentia alia, prztcr banc 
iplam Synodakm?qv3e litem fub comminatione pocnac terminavit. Re- 
«iuf. er^o ftatuitur, vecabulum f»wf»rM#h.l.fubftantive&ingenitjvo 
fafuaccipideberc,deConcilio,fiveSynodo, v A 2 . C«- ' 




. 4 DECRETAtitTM LlB.T. ' " 

Cxterum admittit Didacus Covarruvias ad c, ^vamvis de pMH in S, 
pdrt* 2, §' 4* n, 24* pa£tum nudum etiam jure Pontificio non pr oducerej ' 
aftioncm; ftatuit tamen, eojure paftum nudum producere a£tionem,fi 
caufam expreflam habeat;fed tum vix efTe, ut nudum amplius dici qveat. 
Subefrc vcro hoc cafu adhuc differentia aliqvam intcr jus civilc & canoni- 
* cum, cum nec caufie exprenio fufficiatjurccivili ad produccndam a£lio- 
ncm, niii cffcdus fit fubfccutus , datum fcil. vel fa£tum ; jurc Canonico 
autem fufficerc nudam mentioncm caufxad produccndam a£lionem-*. 
Sed enim uti nulla omnino obligatio confiftcre potcft finc causa dcbendi, 
'.^* ^ff^^ ^^i» exeept, itanecaftio dabitur, nifi ipfe etiam obli^ 

gandimodusinjurc probatusScreceptusfucrit. Nec vero ullum adduci 
poteft fundamentum, q vo ifta Co varruviz fcntcntia fuftincri q veat. 
, Ex fa£li fpccie ctiam hoc (efe exferit notatu dignum , Epifcopo non_i 
j licere in alicnam civitatem , ^vz ei fubjcfta non eft, irruere, ncq vc in regi- 
, onem, qvac ad ejus curam mmime nofcitur pertinerc, & omnino nihilju- 
riscicompctereinalicna diccccfi. Idcnim jamdiu prohibitumin Con- 
cilio Antiocheno c zz ajino Chrifti CCCXL. & Conftantinopolitano II, 
^ r.^. annoCCCXXCI. 

Ad c. qvoties %, < 

Caftistaliscft: EratintcrPontificcmRomanumGrrgoriuml. 8(Pro- 
jc£lam, Virum illuftrem inSicilia finium regundorum conrrovcrfiaj. 
Nomine Pontificis transa£lionem inierat Fantinus ejus in paitibusPa- 
normitanis DeFenfor. Qva non contentus Proje£la ipfius Pontificis rati- 
habitionem peticrat. Relpondit Pontifcx, ratam fe cam transa£tionem 
habere->. 

Poteratdubitari, utrumncccffaria cflct ea ratihabitio, qvandoqvidem 
fufficiens vidcbatur autoritas Fantini , q vippc q vi eas in partes ut Dcfen- 
fbrEccIefis Romanat mifTus fuerat. Sic enim tiim tcmporis ufu rcce* 
ptumcratjUtaPontificcRomano Dcfcnfores mittcrcntur in Provincias, 
ut implorantibus Apoftolicx Scdis auxilium, pracfto cfTcnt. Qva ratio- 
ncnonin Panormitanis tantum.partibusFantinushic, fcdctiamin Cati^ 
ncnfibus & SyracufanispartibusRomanusqvidam DefenforcsaGrcgorio 
in Sicilia conftituti leguntur Uh. 7. epifl^ 2u ^,6u Multam autcm talium 
DefenforuiQ fui|k auCQritatcm patec Bpiflt 17» is, & j/, ejujd, Grcgo^ 
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Ratio dccidendi eft, q via a£tores, defenforesve civitatis auc akerius ali- 
cujuscorporis, qvale hiccftEcclefia Romana, non habcnt poteftatcm 
traiifigendi,extraqvamfifpecialehabeant ad hoc mandatum, Qvpmo- 
do & pi ocurator Ci faris five Principis inconfulto Principe tranfigerc ne- 
qvit,/. tj.f. de tranfu^, NcigiturrevoceturaliqTando a PontificeRoma- 
no, q vod ab cjus Defenfore rransaftum fuit , juftc exigitur cjus ratihabi- 
tio. Nec difficilis fuit Ponrifcx addita hac ratione, q vod Ecclefiafticac mo* 
derationivaldc convenicnsfir,utqvacordinatafuerint vel deciGi,null2L> 
inpoftcrum debeant rcfragatione turbari. 

Hinc igitur infcro I. a£lum. eujus ratihabitio flagicatur, debcre efie fa^c* 
ttum nomine & contcmplatione ratificantis. Ratum enim qvis habcrej» 
nonpoteft, qvodipfiusnominenon eft geftum.c.{j>.<^r i?* J./w^. 

II. Procuratorem mandato dcftitutum r ihil agerc, nifi acccficrit rati* 
habitioejus,cujus nominca£lus illc geftus fuerit, 

III Ratihabitionem retro trahi Sccomparari mandato, non in aontra- 
£libus tantum,fedetiamin diftra£tibus,& injudiciis, &maleficii5. Vid, 
Anton. Dadin, Altef. rra de fiEl.ji4r,tr,tR. 4.c, /. Vienim hujus ratihabi- 

^ionisperindele habctnegocium, acfi ipfe principalis a principi«con- 
fcnfifiet,a£lumqve ratificat.m perfccifTct, & propterea, qvi ratum hab uit, 
e£te dicitur autor a£lus ratificati. Joh.Vinccnt. Hondcd . confultat. ss, rt^ 

ip. 7. Dum tamen ratificans temporc non fuerit cxcluibs. i.i4.f. rMtam 
remhah^ l,S. pr, §.'<jvis ordo tn i>on» pcjf. fervetur. dumvc non intercer- 
fcritaliqvisa£lusalius,qviconjun£lionem ext emorum inipediat. Qvia 
enimtum liibcft prafjudicium tertii, cui interim pendcnte ratificatione-i 
jus qvacfitum eft, non poteft id ei per ratificationem aufcrri. Fernand. 

i//*/?r. hh. /. cap, 40. n.ij.fe^. Joh* Bapt. Cofta de retro^ 
traEi. enp. 8,caf.4.n.i4. Anton. Fab. Cod. lih. 4. tit. 10. def. /,Joh, Pctr, 

tSurJus Dectf24s,n.g, Francifc. Nigcr Cyriac» ««rrovfry^ i^?/* 
\ Adcqvaiiter^. 
Fragmentum hoc eft epiftoLc 38- hb. 8. in R giftro Gregorii Magm*. 
Vcrbarpfa Epiftolaecum infcriptione hzc funt: Grcgorius JanuarioE- 
pifcopoCaralitano. Qvaliter inSardioiSminores vel pauperesabeis,<^vi 
lUis majoresfunt, oppriniantur,re7ercndiflirai Fratris noftri Dominici 

A 3 -jty^' Car- 
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Carrhaginieiifis Epiicopi atcjve emmentiflimi filii nolhi Jniioccntii pix^ 
fc£liEpiftolae rcftaritur,a qvibu=,utqvz fcripta nobisfint,noveritis,ipla' 
rum vobis epiftolarum exemplaria przvidimus transmittenda. Etideo* 
. '• qvia ca,qvxpetendafunt,orfcruntur,ftudiose agendum eft,ut ea, qvx 

^ promittuncur,opere compleantur &c. . 
'• Resicafehabebat: Graves moverantqverelasEpifcopus 8c przfec^us 
Carthaginienfes proptcrinjuriaspauperibus ininfulaSardiniapotentio- 
^ ribusillatas,atqve promiferant fimidilh auxilia , finedubio copias miii- 

tarcs^qvibusinordinemredigipolTcntpotentiores Sardiniac. Voluit igi- 
-^ttirPontifexftudiofeidageredebere Januarium Epifcopum Caralitanum 
h.e.pmncmdeberemovereIapidem,in.ftando.rogando,urgendo, utau- 
^ xiiia8c fubfidia,qvacproraiiracrantabAfricanis,operccompicantur,utve 
paupercsqvierantaboppreflione potcntiorum liberentur. , 
" • Dubitandi ratio peti poterat cxinde , qvod non videretur confultum , 

transmarina auxiiia ut in Sardiniam infulam reciperentur , prifertim ciim 
utrarqve provincia: fpeciali & leparata fub adminiftratione regcrcntur, 
>- ^\ Sardinia, a vicario Urbis, Carthago a Vicario Africaf,& hincadeo confufi- 
ones mctuendx effient , fi Carthaginenfibus qvicqvamliccretin Sardos. 
Histamenncqvicqvam obftantibus vultPontifcx, urgcri debcrc Afri- 
* canos, ut promifia fervent, cum ad hoc non fufficerent Sardi ,ut potentio-t 
^ res in ordincm cogi pofTent, & neccfiaria omnino lint auxilia aliena. 

., Czterumaltcrhicefttcxtus.qvemurgcntadverfariiad probandam fii- 
am fcntentiam , qvodexnudopa£lofctundumjusCanonicum deturau 
diio. Sedirritoplaneconaru. Primum cnim certum eft, promiflionem il- 
lam Africanorumadpa£tapublicadcbcrercfcrri. At convcntiones publi- ^ 
cjcnontamlegiimciviliumaut pofitivarnm , qvam communi omnium 
gentium jurereguntur, neqvc cxcmplum indc capi & inferri poteftad 
conventionesprivatorum. Dcinde probarinon poteft, conventionem 
aliqvam pratcefljire, fcdcxtextu hocconftat,fponte promififTc Africanos 
•"^^ non iraploratos ncc intcrrogatos fija auxilia , & viactur adeo promiflio 
hacc fpcciespollicitationis,qvacfineconventioneobligat. Tertio fi nude 
,^ ftent vcrba.uti habentur in compilatione Gregorii IX. necattendatur, 
qvaoccafioneilla aGregorioI. proiata fint, diifficilcerit probare , qvod 
Vinnius intcnditc 7. ^^c^tfi?. ». nudumpratcefliflTe padium, cum pro- 
miflio ctiam praeccdeute ftipulatione fieri qveac Scd 6c faUum eft ,inicr i« 
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ptionem inRcgiftroGregofii talemefle, qvalem ponit Vinnius: jKdex 
debtt fiu/iiosi agertyUt pramtjfaadtmprUantnr. Et ut maxime eflet, nondum 
tamenindeconficipofler, pfomifla ilIaexpa(fto nudovcnifl^e. Infcriptio 
▼efahaccell: De opprtjfiontbw mtnorum a majonb'*4 , (^dtiif^ ^vi ad EceUfiam 
itnfHf^itttit. Falfumeciameft.agihicdeeo, qviapud judicm coi veni- 
tur, ut faciatid,ad qvod pa£toieobligavif. JudiccmenimnccEpidopus 
Carthaginicnfis , nec Praefeftus Africaf agnofccret EpifcopumCaralita* 
num. Hunc autcm ex delegatione Pontrficis judicem conftitutum nul* 
libi apparet» Nec faat qvldqvam rubrica tituli hujus dc paftis fimpiici- 
^er concepti,cum fubgcnerali hocvocabfuloconvcntionesqvatlibetcom» 
prehendi folcant. De prxfumptione q vod addit Vinnius,juris Canoni- 
ci autorcs probafllc magis jus naturale & divinum , argumentum przbcC ^ 
oppid6infirmBm,fi prxiertim diffc^encia aliqva inter jus civile 6c cano* 
mcumiUtui debeat. 

Ad c. ciim pridem 4. ^ ^ • 

Monachide AcradejccerantPetrumqvendam 8cfratremejusdc pofTef^ 
fione Ecclcflz cujusdam, & per fub & obreptionem literas confirmationis 
fupcr pofl^^fTione acq vifita acceperanf a Pontifice. Ciim vero Petrus ille fuo 
fic {ratrisnomineaftioncm propterca in judicio infl;itu!flet,malucruntreij, -^. ■ 
transa£^ione rem componcrc, & convencrunt adco cum advcifariis fuis, 
utilliacceptistribusmarcisargentialitedcfiltcrent. Hanc tran(d£lionem , 
confirmare noIuir]Pontifex;Ut tamen liris eflict finis, impulit a£i:ores Pon- 
tifex,utinrenunciationcfa£ta pe fifterenr^mulveromandavitjUtmona- 
chiproptcrexhibitainftrumentaeisde beneficioaliqvoprofpiccrcnt. Id 
ni fccerint,jubct dclegatos afcjudiccs pracvia cognitione caufz fpoliatis 
Ecclefiam reftitucre. 

i Doplex hic fubeft qv2:ftio.I.Utrtimtransa£lio a partibus initaconfir- 
■lariSPontifice dcbc3t?Etidqvidcm prima facic videtur, tum qvia iftter--^ 
VftReip.Iifestranfa£lionefiniri,tumqv!a transa£^ioipfanihiI continet_t ^ 
Iniqvi, qTandoqvidemtres marcacargcntinonpro Ecclefiid*ntur, exqva » 
dejc£his cum fratrc fuerat Petrus, (cd pro expenfis, qvas fccerat ill<* , 8c ut ^ 
liti renunciarct. Ethoculcimum vidcturefleprecioa:ftimabiIc,c6m in-r ^ 
gcnereproredimcnda vexa darcccrtum qvid liceat. 

Papatamcn confirmare pa£lumid renuit, ex eo,qvod videretur pra- " /ii 
?am illicitaf pa£lioni5 Ipeciem contincre, b. e* qvod videretur Simoni» yi- ^ 
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tium continere. Nec enim qvisqvam renunciare poteft bencficio, q vod 
fpirituale eft, propter temporale q vod confeq vitar, neq vc de fpiritualibus 
vel hisannexis tranfigerelicetintervenientealiqvo tcmporali c, 4, c 7. r. 
X. de tranfa^. Ncc obftat, q vod temporale illud non pro ipfb bencficio 
detuf , fed proprcrexpenfas injudicio jam fa£las, qvia'caufa lizc fingi f i- 
dctur.inFraudcmcanoi.u-n, ciim renunciatio jurisfpiritualis noncareat 
vitio Simonix.niiihatliberefine uUa conditione6cmodo.Guilielm.Re* 
doan. deStmon.part.2. 10. n.^. 

Ut ergo vMeat tranfa£lio, rem fpiritualcm pr 0 fpirituali dari jubet Pon- 
tifex,h c.beneficiumpro beneficio. IdfireculctMontchi litem peragcn- 
dam eiTc dicit,8c fi defpolio conftet,au£torcs rcftituendor.Ubi qvarritur IL 
utrum rcftitutio locum habeat ? Ratio dubitandi rcfultat cx co, q vod Pon- 
tifex in fine dicit , Monachos a fe Ut^as confirmationis acccpiffe fuper 
poffeirionc Ecclefix acqvifita* Qvi enim autoritate judicis pofTidet , de- 
fendiis debet in poircfTione. Et hinc etiam in bencficialibus datur manu- 
tentio absqvcprodu£lionetituIi,ctiam mcro dctcntori &fpoliatori con- 
tra fpoliatum. Lud, Pofthius aemAnutenerrd. decif. 11}. 

At vero Pontifcx fuam iftam confirmationem haudqvaqvam attendi 
debererefcribit. Communis enim eft Doctorum fcntcntia rcfcriptunut 
lubreptitiumipfojurecirenuilum. Joh.Bapt. LeoneUius de fubrept. rtm 
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fcriptor^<jVdfi.tuart.2, Nec tamcn reftitutionera 'n poffefnonem Ec. 
defiae fieri vultpiius, qvam conftit«rit, di£ios Clericos a prznominati ^ 
Ecclefia& capelIaabsqveordinejudiciajrioviolentereje£losfuifre. Qvo 
ipfocadit, qvodproratione dubitandiallegatum fuit. Etfuccedit tum 
satio decidcndi gencralis, q vod Ipoliatus ante omnia debcat reftitui. 

pr5c«r4/tfr] Procurator univerntatisaut Collegii communiter dicitiu ;: 
Syndic US Nic. Lofxus de jur. Hniv*rfit&t. part^ 2. c. I, n. 42. * 
cHjMs vicem'] Fratcr enim pro fratrc fine mandato agere poteft cum cautx- 1 
one rati. /. f- deprocurat, S 
f^capeila] Capella in gcnere dicitur Ecclefia minus principalis roajori . 
fabjc£la.qia:noneftpcrfe,fedintr.TaliamEcclcfiamfundata& conftru- 
£^a,aqvavelutidcpendet. Aliqvando Oratoriaita di£la fuerunt^Baron. 
inMartyrol.add.u» Jmh. Md, Hicron. Bignon.4^ A/arculJl form. p. f//. 

rrw w4rr^<) Dc marchis & diverfo earum pondere ac vadore videripo- - 
tcft Carolus duJFrcfii.c^ inghjfar, ' \ ' 
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rhate jlpefioticti] i. e.Pont ficia. Sic enim ufu rf ccptum eft, ut Papa, 
qvi Apoftolorum fucceflbrcm habcri le in Apoftolatu contendi^i^ii ipfc 
ftajoitnr^Ap^oftolicusxa?* 'fijaxnv dicatur, Andr. Qvercetabus i» S#. «i^iv. 
■ ^*»^. 7/. Steph, 9alu9. Agtlnvd, pag, nS, fed 6c litm, 

^^^|da & omnia alia te^i^lica ftpiiBme appelientor. ]oh« 

^ _^ f«»3 h. c. originalia, qvaeita dicuntut propter dvBmiav fcu au- 
TKrftiieili, qvamhabcnt. Eisopponunturexcmpla (eucopijc,uti VUlgO 

; VOCantur /* ult.ff. teflam, tjvemaelm. aper. j4dd. V oH. tn Erjimoio^. 

injhrumettta] h. e. fcriptuT^s ad^dem facienddm aptas. Vid, £of nic «^Mr- 

' Ai»|/Sr^]Dicktir itajusper]jetuum perclplend(Htil^*frU^umexboxus 
^&c^usdipds, M mintfterii Eccleiuftici. Qyo fignificatu '^qj^ 

^plexumqvidcftexofiiciofacro&ejusrcditu, itatamcn utreditus pAy » 
;iliuumfithodic& principale, ciimolim fueritconfccutivum&accefl^^ 
7uin oflliciiEcclcfiaftici. Vld. M. A. de Dominis Rep. Ecclef. Ub. 9, c. t. n. 27, 

V: Hinc v:r6notandum I. Fratrcm fincmandatoprofratrcagereinjudi- 
\ do polTcj fcd nccene tamcn cft, ut pra:ftctur cautio rati, & qvidem judicia- 

' liter, h. e. flcundum morcm hodie receptura per regiiiratura, uti vocant» 

^ilt, P^^qvae juri divino, naturali&boiils noribus rcpugnant, ita ^ 
t^i^utiiiK: conHrmatione magtftcatds valida rcddi qvcant, flceanec fih 
Cerenos poffearedendumeftiL /;.)f. 

-y^ ni.Pa£tioncs,qvibustemporalcaliqvidpro{pmtuali promittitur, Si- 
* moniamrcdolere.&proptcreaiHicitaseftcait maxime tcmpOMlc, qvod 
>promittitur fub alio nomine vcniat. Sed nec fpirituale qvidcm pro fpiri- 
tuali dari aut promitti poteft, nift autore Superiorc, aut certc, fi dubium_f 
^ deegfuerit autorc, pontificeRomano, qvia fuicx Canoniftarum lcntentia 
ibiinlapade Sifflora jdiQieQlbepot^*yid.py9i^bn* ftedoaB.^<Siw». 

r^tV« Spobatos & violeiiter ejc£ios inte omnla reftitui dcbere, flcqyidimi 
aaomncm modura,locum&caufamc.ji.A;i/t4^^,noniolum inimmo- 

:|.ljHil>os^iedctiammobilibusindc ablatisadcoqvcprarter rem principalem 
'^fCset^omniacum omnibusfru^tibus perccptis & pcrcJpicndis omniqve_> 
.^;#iQ(U]yofyn qvadrante^i reilicui oportcre 
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WdsTaboT inaxhm^vocakSpoUum. Etrcftitutio illa fit fine fpe repetitio* ; 
nis> ctfi pollea (poUator in petitoiio vincat, Anton. Fab. Cod. Ub.s, tit,? ', 
dtf.s, 

V. Mandata fub fic obreptitie impetrata fijo deftitui efFc£lu , fi de vitio 
deinceps apparcat. Qvia fc.tumaeficicvoluntas principis. NicoI.ReuP- 
ner part, 2. conjil, 2j. n. Et in refcriptis femper fiibincclligenda eft condi- 
tio : fi preces veritate nitantur f ♦ 2, X. de refcrtpt. i. 2,j, 4. C.fi contr.fw velkttl, 
^nRGaii. i.Ohfi^. 

Ad c. accepimus 

Peflimihi invaluerant mores in dioccefi ;five provincia potius Archiepi- 
fcopiEboracenfisinBritannia, ut Clerici nonnulli fucceirores fibi nomi* 
natim conftituerent, nec aliter ipfi Ecclefiis pr«fici vcllent. Fuit tum Ar- 
chicpilcopus RogeruSjhomofi Guilielmo Neubrigcnfi credimus,avarus, 
6cdeEcclefi2fii2falutcrpiritualiparum foUicitus. Rcli(^vus CIerus,te- 
fteeodem Neubrigcnfi ltb,2.rer^An^l,c.i6,fuTt[s, rapinis, homicidiis 6c 
criminibus ali is totus immerfus erat. Glofea h ic fingit cafum dc Ecclefia 
debitis onerata, five obxrata, cui przfici debuiffet Clericus xtate gravis, 
fed bene nummatus. Eum vero ait confentire & acceptare eam fpartam 
noluiffe, nifi pa£lo fibi promiflum fui^Tct, non alium fibi in ofRcio fucccs- 
furum, nifi nepotem cx fratre aut forore. Iftam talem convcntionem»» 
utiniqvam &wcriscanonibus adverfamomninonullam & inancm pro- 
nunciandam dicitPontifex,ade6utnecappellatio abcarecipi dcbeatfen- 

tentia. . « . 

Ratio dubitandipoteftpetiexindccjvodiniqvum videatur, fi clencns 

promovendus facultatibus fuis fubvenircEccIelix, ejusqve nomina expli- 
care debeat, & morte pr aivcntus vacuam nepotibus fuis heredicatem relin- 
qvere cogatur. Ettum igitur folatium ci aliqvod erit, fi ncpotcm |fiiccelr 
ibrcm .fibi'in officio habere contigerit, idqvc pa£to fibi promifiura fa- 
crit* 

Ratio dccidendi eft, qvia pa£lum tale plane iniqvum cft , & facris cano- 
nibusinimicum, idcoqvcnecferendum. Canonescnimprohibent,'nc_* 
qvisfiiccefrorem fibifaciat, uti viderc licct apud Gratianum c.Epifiopa (f 
ftif^, s. tj. t. nc fcil. Ecclefiae adimatur libcrtas eledlionis. Qva ratione ne- 
^ve refignationes aut rcnunciationesin favorem certa: alicujusperfonz 
admittuatur. ww»- 



. \ . ■ • • • - 

-^•'^Mh^ De Pactis, ' II 

neminattm] h. e. ita.utdefigneturcertum individuumfub nomine pro- 
prio. Utenim ingenere pa£lum fiatde fuccefibrc incerto, Hihil obftat^ 
ciim etiam fine praccedente pa£lo talis aliqvis ncceflc eft ut conftituatun 

apptlUtionc cejfante] five, qvod pcrindc eft, appellatione remota,h. e. ut 
plane nonadmittaturappellatioafentcntia definitiva. Scdqvomodo ver- 
baeaexplicari debeant, aocet Innocentius lU,?ap3iinc,fj.X,de apptU.C«rf. 
€^P, X.defenttnt. ffrejHd. Dc claufulae hujus efFe£lu prolixc agitBarbofkj 
decUuful.c.g. ubi docct, claufulam hanc ufurpari nonpoflcmfiabeo,qvi 
fummuseft in Rep. 

Notabilc ex hoc capite prxcipuum hoc cft , libcram manere debere elc- 
£lionem Clcricorum m Ecclcfia, neqvepacisci licerc de Succcfibre , viven* 
te adhuc ejus Re£bore. Odiofa enim fuit omnis fiicceflio, qvar dc vitio a- 
iiqvo fufpe^taefle potuit. Qva rationcnecadmifTum aliqvando fuit_»r^ 
utnecfiliuspatri immediate in officio Ecclefiaftico fuccederet, utmaxi-;^ 
ine nullum prxccflHTct pa£lum. c. n.A\ defil. presbjt. 

Colligitur inde II. Pa£ka, qvac vcl fimt contra bonos raores, vc! qv« tur- 
pcm cauCim continent, vel qvae dolo funt inita, vel etiam q va? fijnt contra 
jus publicumprorfus elTeillicita , ncc vim obligandi habere. Vid. Gced- 
dxusadUt.n.jj.f.der.S. 

III. PolTc a fummo Principc ddegarl caufamfub claufula, ne appcllatio 
recipiatur. 

Ad c cum clerici 6/ 

Etiamhaecpravaconfvctudoinvalueratin provincia Cantuarienfi Re- 
gni Angliac, ut vacantibus Ecclcfiis, qvi illarum Reftores fieri cupcrcnt-»,, 
pacifcendo majores folito promitterent pcnfiones illis, qvi confcrendipo* 
teftatem habcbant , euminfinem, utaliis, qvi casdem Ecclefias affcdla- 
bant, pr jcferrcntur. Fingc inagroOxonienfi vacaflTe Ecciefiam,5ccxejus 
reditibus trecentorum aurcorum a Cajo promovendo penfionis loco pro- 
raiflbs fuiflfe Epifcopo Oxonicnficentum, cum vigintitantum olim dati 
fuf rint, nec fuiflTe intcr reliqvos compctitores qvenq vam , qvi tantundcm 
promittere vellct ; Promotum igitur ab Epifcopo fuiflt Cajum iftum_» 
QvacfitumfuitinConfiftorioPontificis, qvatcnusvaleret talispromotio* 
Etrefponfum, extirpandumeflfetam dcteftabile vitium, nec pcrroitten- 

B X dnm. 
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<!um,utqvisqvamtaleqvidporr6 audeat. Idvc fi fa£lurafuerit, utabeS 
Ecdefia remoreatur, &alias(evere puniatur. 

Ratio dubitaiidi elTe poteft, qvod fibi imputare dcbeat Clericus, qvi 
conditioncm fuam dctcriorcmfacit, qyodqve de fuo liberalisenb videa- 
tur,fidcreditibusEcclefi2fibi aliqvando obvcnturis partem qvantam- 
cunqvc conccfltTit alii alicui, nec adeo improbari id pofllt,ficubiparcius 
vivereipfc&tenuiori cibocontentusefrevclit.n prjeflrtim tam lautum-» 
fueritbcneficium,utIuxuipotiusqvamfrugalitatifacerevidea:ur. 

Ratiodecidendieft,qvia talepailumSimonia: vitiocontaminatumeft, 
«ccanonibus adverfum, qvippe qvivetant in colLitionibus diminutio- 
iiem bcncficiorum fieri c« lo. A. de pr^bend. f« 7. X. de wtf. c. un, X. nt EccUf. h- 
ntf,fin€dimtnut,conf. Qvo pertinct gcncralis regula.qvx e\tatin(.6.Cdf 
pa^4. qvod pa£la , qvz contra legcs conftitutionesqvc vel contra bonos 
morcsfiur>t,nulIam vimhabcant. Dcbetqveadeo in Ecclcfiafticis nego- 
tiispa£lum talenonirritumtantum pronunuari^fcdipfectiamqvi cum^ 
tali pafto Ecclefiam acqvifivlt, ab officio remo veri, 

Clerici'] Clericorum nominc comprchenduntur, qvotqvot Ecclefiae in- 
ferviunt, ctiam presbyteriSc diaconi. fid, novcJl.jMpn.rJs,c.ip. Steph.Ba- 
luz. Md /igohurd, p. lor, 

perfomi\ h.c. miniftris. Alias enim pcifbnac vocabulo denotabatui!.* 
aliqvando vicariusa monachis conftitutus, ucaltaris minifteria pcrnge- 
rct. Petr. de Marca^^^ Concil.QUro montMn.p. iSp^Vxnnc. Bofqvct.<»</ 
itnt. If/, ipifi. 14. Ith, t» 

pen/iontj] Penfio recentioribus Canoniftis diciturcfie moderata qvar- 
dambeneficiidelibatio, auftoritatc fupcrioris ad tcmpus excaula alicui 
aflignata. FrsLnc.PinsCon.de hcnef.nt.deoner. Ecclef.§.8.n.i. Sedcnimcum 
penfioncsaliqvasadconlVctudincm refcrattextus noftcr, dum majores 
>//>^foIvcrevetat, vixerit,utapplicariillisqvcat definitio addufta. Vi- 
deturigiturtumtemporislicita fuificfinc permifiTu fupcrioris aliqva talis 
dereditibusofficiiEccIefiafticidclibatio, dumraodo modum non cxces- 
fiflTctj&infoIitaqvantitate fubftitiflTet. 

fiveritate Ecclefiafltca] Panormitanus hicdifcrimcn facit intercenfuram 
&fcvcritatemEccIcfiaflicam , itaut illa excommunicationera , intcrdi- 
£lum 8c fufpcnfioncm denotet,hzc aliam aliqvam poenam arbitrariam 
cxtrinfccam. Scdvixcrit,utdifcrimeniftudfuftineatur, &pcrvefbaifta 

cx- 
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e^rprimerevoluUre vidctut Poiidfex»qvodtaIitef iei^qiretttesfettripml* 

lidebeanf. 

Animadvertcndum hic, penfioncs omncs cx reditibus EcclcHa icii? de- 
IHtejt^S, nifi cxjuftiscaulisaflignentur, prorfus efTe inj^rtas & Simonia- 
€«•• Qni&autem j uftaefunt, n fenio confeAui minilldr Ecdeiix officio 
Ibo fapereilei amptius neqveai;: ii ei^remi qvispaupertarepremator.*.!! 
ojjprdnifirin&rviatqvis EccIcfiXjUtfunt Advocati,CoIoni pra:diorum in- 
cStorum 6cc. Sialiundc ^vis veniatab Ecclefiii fua a barbaris 6c jnfideli- 
Ivn cjc£ius&c: At vero in Romana Ecclcfia folcnthodiepenfioncs afli- 
gnarifincjoftacausa: fincullomciito, etiam iliis, qvi indiiri nonriinr,eti- 
aminfancibusjitaut ipfiqvandoqvcnimiaiftaprotufionccL^cant miniftri 
crdinarii, Qyos moresacerrimc pcrftringit M. A.dc D oimiiis iic Ref^ Fe* 
iltf,i$k^$,G,n,n,iS,j€^q, Conf, Anns.Robert. r«r«/W, hbj,c,7* 

AdcpleriqvcTj 

Ad verumhtijuscapituUintclIcflum prxmittendumcft, dccimas non 
alUdeberieccIcfiar, qvamparochiali^ubipercipiunturEccieixaftica Sacra- 
^inta.T. 20. c.so.X.deeiecim.c.ult. X. de p^rochiu codcm modo cfiam fc- 
puUuram cujusqve pertincrcadcamEcclefiam, in qva falutis p.ibulum 
Gum viveret pcrccpitdcfundlusf.M^/o/w^vrc.p/iic^if/f.^.i, HuicjuriqLvae- 
ritur an derogari pofiit patiis cum a1 ia Ecclefia initb. •■ ■ ' 
i^jCpntigit ita inra£to, ut clcrici pr^dia fua vel locmiiti^d uifeudum ja** 
^St, iimiilqvc padscerenmr.Qf condn&ores&vaDlMiuz Eccleifiaedeci- 
pia5lolvcrent>6rapudfi;iepultnrameIigererur, adeoqve parochialem|[c- 
;cle(iam, cujus facris interefient, prorfus negligcrcnt. 
, Videbatur defendi poffe iftnd pa£lum, tamqvodnonabfblute ftaret, 
& adjcdtumefTct vdIocationisvclFcndalicontr.i£l:ui,adeoqvc vel merce- 
dcm fuppleret, vcl fervitia in formula inveftitura: cxprcffa, tum q vod dcci- 
'Ijaainonparochofcmpcrdebercntnr, nec parochialiEcclcfijc femper, fed 
j^lgifcopo aliqvando, aliqvando ctiam Ecclcfix baptismali. Vid. VallcnC 
dtcim,^, 6. ft, io,fe^, tum deniqve qvod iiniciiiqve liceatfepulturam 
i^liere ubj libuerit/ - " 

■irti^iRtaBcn neqvicqvam obftantibus refpondet Pontifex, pa&nmht|* 
v|vl$momlmmrobandum^ tum qvod deayaritiz radice procedat , tum 
^4vg^t^iiW^(3g»jgdiciuia <cckSarum parochialiuinf adqve idcirco, 
v^. ■ - -^ :--- B 3 qvic- 
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qvicqvid cxrationc pa£lihu}us perceptum fucrit, id omne reftituijubctj 
Ecclefiae parochiali. 

in conalia gertcralt] Nonfuitgcnerale, cumetiam interipfbs Catholicos 
ea deqvalitateadhuc dubiretur,referente Bcllarmino hb.i.dtconcil.cap.if, 
Et nc qvis fallatur, obfervari debet, Conftantinopolitanum & Hicrofoly- 
mitanum Patriarchas, qvi interfuerunt, e Latinis fuifle,cumeotempore 
Conftantinopolis a Gallis tcneretur , & noftrorum arma e Palacftiru non- 
dumexcefliflent. Sed&rccitatafaifleditMatthxusPariftus adann.izis. in 
plcnc ifto Conciliocapitula fexaginta,qva:aliispIacAbilia, aliis onerofaj 
Tifafuerint* 

^fecnlarcs interdum] Clericorumnempeduoftatuunturgenera, fecuU- 
rium Sc regularium , Regularcs, q vi aliq vam rcgulam ftu genus aliqvod 
monaftica: vitx profcfli funt,feculares , qvi non funtprofcfli. Pet. Gregor. 
de benef. c. $6. n, 4» Sed enim Clcricus fecularis videtur eadem abfurditate_» 
dici,qvaCanonicusfecuIaris, qvara conftrudionem accrbe pcrftringit.» 
Cranzius in mttrop. l. 4,c,i. 

vcl fcuda] Erant fciLctiam Ecclefiis fuafcuda, qvem inflnem inDecreta- 
libus integer extat titulus de fcudis. De obligatione autcm vafalUEcclc- 
Haftici viacripotcft NicoIausIeMaiftre<^*/'<»w//£cc//'/. part.2.c,g. 

p.trochialium] Parochialis Ecclefia dicitur jrdes lacra certis diftin£la li- 
mitibus, intra qvos homincsconftitutjconvcnire ad Ecclefiamillamte- 
ncnturfanftum 6c fpiritualc viaticum pcrccpturi. 

Notetur hinc I. parochias optimojure diftin£las &ccrtislimitibusu« 
namqvaraqvecomprchenlas fu flf, turp ut cura animarum follicite ma- 
gisexcrccriqvcat.tum utcvitcnturlitigia, qvje exconfufionc inter paro- 
ehosnafci&excitari folent. 

II. Tencri unumq vema vc parochiaaum in Ecclcfia, cui qvafi addi£lus 
cft,facrapcrcipcre, nec aaeo qvenqvam reliftoluo ordinariop .ftx)rtj, 
^b altcrius Ecclcfix &dia:cefeos miniftro ad facram commui>ionem ad- 
mitti deberc» Vid. Carpzov. Ip» Conftft. Ub. 2. def, 290^ 

III. Dccimas regularitcr dcberi parochizfive Ecclefizparochiali, fe^ 
ita tamcn, ut non foll parocho fint debitz. Parochix qvidem debentur 
immediate,verumeamediante ctiam alteri Cathcdraliaut Collegiali Ec- 
pleQx dcbcri pofl"unt^ Vid. Dcflel. in erotemat^jtfr, Can. ttt , de dectmn n, u 

IV. Li- 
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' lV|to:ere fibi fccandum canone^noviores unicuiq; rcpulturam , ubi 
ubi llbii^it, eligere, Hilva tamenEcclefiaeparochiali poiTioncC-jnonicS, 
cujus qvz diverlistcmporibusfuericqvantitastenucieace tradit NicoUIc 
. f/U^StXCiic bon. Ecclef.mjin, 

^^fipS^ alioya in poCicllate noil^, de qvibas tamen padaci ttOD licdLN 
~MkitecHo iejpaleurar fiberi eft arbttrii , de qvSr tanien cum alia £c« 

pn|terparochialem non licet. 

• qvz fiunt in prsjiudicium terdi alicujus , non valerc, q via al- 
•H|peif^terUminiqvaconditioinfcrrinondebcc/.7-^.jf'^^^. J. &jurc na- 
tui^i^zqvum eil, neminemcumaiteriusdetrimentofic injuriafierilocuple* 

'Vn. Rcftituendum efleeum, qvidamnumnulla fuaculpafcnfit, in-> 
nemcauiam, qvamhabuiiret,udamnum datumnon fuiilet. 

A.T8iMamCleridsmaxim^eflefugiendam,iieciiUumtamenel]^ 
iquomagis infeOetur Status Ecclefiafticus. Grayesdc prolixas 
dl^f^Teqmelaslegere licet apud Alvarum Pelag^um Claudium Efpen* 
caefim Scalios. Viii Rivet. in cafiigat. notat^ aA t^iftd, Mtifutmu Ff* Jli- 

• - * 

- ^»if-j*> • Adcpaftioncs8.&iilt. 

Capitulum hoc eft axiomaticum , h. c. continet axioma gencrale dcj 
pa£kiQnibus invalidis, nec aded neceile eft, ut de ipecie 6c iigur^ fa^li mul« 
ifiim^^fli&usioll^dti^cib^ lebiisiiaturafibtts^&mofilibliv^lcgalibns 
'(fei({r<|v<o£dlidBli^occu^ qvsrnullara de ft admiftiiiit coop 

.vsntid^in. 

-;Jttecyieccn*eproinde ericponrdiUtiiifatioiiesdnlatandi prolix^ aut cu- 
ril^inqviramus. Qvibusenimnatura,bommores, aut le^cs refiftunt, 
qvis erit tam vecors, ut de illis pa(i!iionem iniri polj? ftatuat ? NuUa tantaj 
. humani arbitrii eft hbertas, ut naturam expugnare, bonos mores evertere, 
a^eges contemnere licea^. Qvpd in noftra poteftate non eft,arbicrium 
c|)|^?eQ>uit, & vulgares exceditconvencionis rationes, 

l^^miitiSQXi atpafium Bihildiftmnr^qvodcontraFr. poaremim' 
firniw^i^ Vinnius pa^, c, r, m 2* 

fiiriin^Sftit} In definitioneiSraicniiaB fubnominefeiSpnitualiscompre- 
hendi voIuncCanonifisctiamttmidi^itQalNUinmiA. Vid. VallenT. 
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qvidem diflfertli paftione. Viafliluy 4 "^" ^ 
itt anima dnrnteMtfim] qvalta faoc omnia, qv« peccatum inyfl 

Qyopertinentctiani ea,qvzcommittlwtar advenus ieges d7il^^bGQ><v 

tes aliqvid aut prohibcntcF. 

■ legmmaiftu^ltona] h.c lcges civiles, qvatenus ptrnns fanciunt inimmo- 
in^cros, j^» 10. J.dc R. D. Pi omiscuctamenita voLMiuurleges, ctfi pcrnam 
nondecernant. Ethucpcrtinent/.7.'«''^»'.^i« J.; /^^^C)» A -27.^. 4*ff'dt 

difmr/fVelJefiiQa'] Doftores commumter qvatuorrecenibitimpo(fil^ 
tiumgenpra. Prtmum dicunt eiTe impofTibilenaturZt qvodperrerumjft 

naturamfiprinonpoteft, ficutdigitumcoclo tangcrcivelqvod virparia^ 
8c aliaqvibus ipfi rcfiftitnatura. Secundumcftimpoflibilejuris, oyic- 
qvidcil contra bonosmores,qvicqvid fitlcgc rcfifientc. Qvx n. fadlaj 
laeduntpietatem.cxifiimationem, verecundiam noftram, & contra bonos 
jjipres punt,ncc ;accrc aospofle credendumeft/,'f.j(f^<^«r*w<^i/..#wy9,Qva rati- 
one 4e ftupro auc adulteno committendo pj|£iio fa£la haudqvaqvam^i; 
obtigat, Tertiumdtcicurimpoffibile pcrplexi,ut fi promjttas mihi fi» 
dum» fi cum Titio non4ederis, 8( rurfiis promictas Titioevlndem fuoilwl 
Smihinondederis* Neutri vidcris promififie* qvia prominionullunu^^ 
unqvam confcqvetur cfFu^i^um. Si ambxconditiones ^corfim expendan- 
tur,neutracft impoffibni'^ fedambarum conjun£liofacit. utresnonpos- 
fitcfFe£lumhabcrc. Echinc illa pcrplcxitas. Qv^nrtum diciturimpofli' 
bilcfcicli. Ethocrurfum dicuntefTcintriplicidiffcrcntia. i. qvandoafi- 
qvod factuni iiinulicitcr eft impoUibilc , qvod coincidit cum im|)oflibiIi 
natur^. 2. qvanao prxfupponitur aliq va qvalitas 8c ccrtas Itatasin fub<- 
jetfto* Velurifuppo(ito,aItqvem nonefle meum fed extraneom, ejape* 
r manppare mihi erit impoflioile. Suppofito pere^rinosnon admitd^ 
^tij||piitacescivi'es, imupflibile eritiMf pfomiltere dignicatemconfuIartBl» 
,3. qvando qvid cft difficilc,ut qvanao qyis ftipulanti promi(eritdccem 
miUia,qvi vix qvinqvagintahabct inbonis,qvandoqvis adftivam nato 
promillrit,vcIIceumeruditumfaccre ^c. Vid. Zii,a4,L7'ff9^ff^*0, DuAi 
ren ttt.iie condit, inflit, eap. 4, * ^ '"^ ' 

Obfer vetur hinc 1. Neqve r«s ipirituales> ut funt coniecraciones, htzus^i 
&ioncs,Sacra)qifeb^ihmdiUbiidK]^^ > neqve mtimo^ 
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H. Impoflibilia five phyfice five moralitcr talia non efic obje£lum habile 
conventionum, & vitiari adco contra£lum fub tali conditione impoflibdi 
affirmative celcbratum, 

III.Noncfie (tTvandum promifium , qvodin falutis actern* vcrgit di- 
rpendium) ecfi juramenti vinculo iit vaiiatum* Vid«FranLk« rtfHut, 

Decretalium 

Lib. ILTit.K 

DE JUDICIIS. 

Ad Rubricam, 

ECclefia, qva talis, five qvatenus eft coctus hominum'minifterio ▼et- 
bi&Sacramentorum ad regnum DEI vocatorum,nullamhabeLj 
jurisdl£lionempropriedi£i:am, nullum judicium. Cum cnimEv- 
angclicadoftrinavitamaetcrnam profine, atqveaniraamhumanam pro 
matcria & fiibjcfto nativohabcat, tota ea occupari debet in internis con- 
fcicntixmotibus dirigcndis,minimeomniumin manu autviexternji ad- 
hibenda. Ac proindc nullatenusjudicat ca aut imperat, fed follieita cft 
tantumdemcdiis necefiariisadbeatitudinemconformiterad caufaseficn- 
tialcs fpiritaales religionis Chriftianac applicandis ; hoc cft , fvafive tan- 
tiim & dirc£live pcr verbi divini pracdicationem & Sacramentorum di- 
fpenfationcm,atqvcmonitorummGraliumcrebraminculcationem. Ani- 
manamqvcutpropriumfubjeQumdoftrinxEvangclicat, interno folum 
non extcrno mo vetur principio ; atqve adeo Ecclefia , ut fundata eft, Jure 
Divino ncqvc territoi ium, neq ve jus gladii, neq vc jus fori contentiofi, nc- 
qve proinde jurisdi£lionem habet, uti optime id exponit A utor libelli d$ 
Ecclef. poUt. pote/^. n. n.fetj^. interfcripta Thtoloiorumi^ JCtorum FarijienfiMmt 

Neqve alia fuitpraxisEcclefiacprimitivx, qvippeqvaf fub Imperatori- 
bus & magiftratibus idololatris congregabatur, neq ve uti tum poterat j u- 
risdiftionc extcrna, qvam nec habebat q videm. NuIIum fcil. tiim Epifco- 
pis eratforum,nullacompetebatjurisdi£lio contcntiola, fed audientiaj 
tantum & fimplcx notio /. .v.C, UtEpifc. Cltr. NtvcU, Kaltmin.dtEpifc^ jud, 
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Neqvetamen inomnes perlbnasca cxrendcbatur, neqve indifFerenter in 
omnibus cafibus ufiii erat , fedin Eccleliafticas tanturo perfonasScin re- 
busEcclefiafticis competcbat. In reliqvis omnibus contentiofa omnis ju- 
risdidiioficomnismundana negociatio tam fcvere illis eratprohibita, ut 
Juftinus Inlp. abfUrdum efledicat Clericis, imdeGamopprobriofum , fi 
peritosfevelintoftenderedifceptationum forenfiiim,/..^/. C. deEpi/c.egclir* 
eisqve mul£lam impofuerit q vinqvaginta librarum auri , fi teftamento- 
rumrefignationi & publicationife inMni(cerent,/r teftam. Add. Be- 

nign. MllletOt. deeUUn. commHnt p. 27. 

Multa(cil.& fnagnainterleges cTvilcsSc EccIeHafticascft differentiaj, 
uti folide & crudite cxponit Petr us de Marca de concord.facerdor. imper, l$h, 
2, c. 16. n. 6. feq. Lcgcs Elcclefiafticx ad Ecclefiac ordincm cxternum com- 
pofitac.nonnecdTitate, led voluntatcnontimorecorporali, feddiIe£lio- 
nefubje£iorumnituntur^ civiles autsmlcgesctiam in invitos feruntucj 
&cumpoteftatecoaftiva. Imperiocivili nonfolxfingulorum civium^ 
rationcscommifrarfunt, (edtotius Reip, falus&hycvcl maximeatq; po- 
tiflimum,etficumdamno& dctrimento atqve perniciefingulorum; fecf 
Epifcopali fcgimini Ecclefiae (alus ita cft commifla, ut fingulorum przci- 
puelaUiti invigilarc oporteat, ncccuraripoflitunivcrfumcorpusaliqvo^ 
rura mcmbrorum pernicie, (cd ad exemptum Magiftri nonaginta novem 
ovesdefcrendacfint,utccntefimaad caulos reportetur. Sic&pocnxex le- 
gibuscivilibus provcnientes, &cenfurar, qvibusutitarEccIefiaadvcrfiis 
contumaces&fcelcratos, multum discrepant. Princcpsn.adulterum.» 
aut cacdis reum gladio pleftit, eum in fTnem ut puniat neq; emcndationis 
(pcmtumattendit^Ecclefia vcr6nonexigitpcenam,fcd morborum cura* 
tionem:itaqvenoninfligitexconimunicationemutina£let, fed ut pceni- 
tentcm ad falutem rcducat, 

Cave tamcn hinc putcs, cxcommunfcationcm ^ reliqvas ccnfurarnm 
lpecics€xjurisdi£lioncprovcnirc. Utmaximeenimfeparatamficiamus 
poteftatcmhanc, qvainfccleratosutitur Ecclefia, a poteftate mere rnter- 
na,qvxinpntdicatione verbi& difpcnfatfone Sacramentornm confiftit, 
negotamcn, omne id, qvod ad difiriplinam & bonum ordinem confervan- 
dumconftituitur, ex poteftatecocrcitivajurisdi£^ronali femper proveni- 
re. Perfpicue id patetcx iUis, qvx aCoIIegiis omnijurisdi^ionedeftiru- 
ti*pcrinodumconvenrionUftatuuntur. Neqveuos movcnt, qvac d«L^ 
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poteftatejurisdi£tionis in Ecclefia magnifice proferunt Canoniftx. Illam 
n.fiex originc fua metiaris , qvanta fcil. ab autore&inftimtoreChrifto 
concefla fuit, nullam omnino annexam babuit potcftatem cog^ndi exter- 
nedc violenter. Et in hisfcil.primordiis camha£lenus conftaeravimus, 
qvatenus fcil. Ecclefix antiqvitus competiit, non qvatenus nunc le habeat 
ex conceflione principum, uti deinceps cxplicabimus. 

Nec movctporro, qvod excommunicatio exclufionem a vifibili Eccle- 
fi« coctu inferat, 6r ex hoc maxime coa£liva clTc videatur. Siqvidem tota 
ea,fi qvaeft,pccna,nonnifiprivativa eft, neqveineffeftum deducipote- 
rit, nifi fua fponte pareat cxcommunicatus.Si dutem (efe ingerat icerum de 
fa£lo ccctui fidclium, non critpoteftatis Ecclcfiafticjc, qvatalis, adhibiti 
externa violcntia cum abigere & manu armata repcllere , Ccd ad contuma* 
cem cocrcendum, fi neccirarium aut opportunum videatur, ad potefta- 
tem politicam confugcre & magiftratus opcm implorare oportcbit» Vid». ' 
Marc. Ant. de Dominis Rep, Eccltf, Itb. j.cap. «. tantum abeft , ut poe- 
nasEccIefiafticasetiamomnium maximas & atrocinimas ad potcftatera 
avctyxetTiK^t rcfcrrc liceat. 

Apprimc autcra notandum eft, loqvi nos de potcftateEccIefiaftica, qvi 
tali.qvousqvefeiftacxtendat non de pcrlbnis Ecclcfiafticis , qvippe qv« 
& Ipirituali & temporali poteftatc ex inftituto fcqvioris Ecclefiz ixpe fiint 

J>r2dit2. Nec tamcn potcftatcs illac proptcrea conf undendac funt. Utraq; 
corfim fubfiftit, qvanqvam non (empcr utraqve firorfim , fcd fpiritualis 
qvandoq vc cum adjumcnto fecularis potcftatis opcretur. Potcftas namq; 
Ecclefiaftica abfolutc & in fe confiderata imponit pocnam per modum di-, 
re£tionis fcu przcepti; potcftascivilis infligiteandem permodumcoerci- 
tionis Qvod fi coercitio talis acccflerit adprxceptum Ecclcfiafticum. 
tota ea poteiiati civili accepta referenda eft, neqvc cx potcftatcEcdefiafti- , 
ca, ut ea jurc di vino fe habet, ullo modo derivan poteft. 

Qvz igitur hodic cxtant judicia Ecclefiaftica, longc alia funt ab iis, q vx 
antiq vitus fuerunt* Jurc enim antiqvo fublato jurisdi^iio Epiicoporu cce- 
pit cue maxima, qvx illis aliqvando cx benigna & liberali Principum con- 
cclTione atqve indulgrntia', haudraropcrinvafioncm&violentamufur- 
pationcm acqvifita fuit. Ncc qvicqvam adco contingerc potuit, qvod 
non affe£larent judicio fuo fubmittcrc Epifcopi , tantum qvod cognitio 
depolTefliont principibus erepta non eft omnino, non qvod nanc fibiPon- 

t > tifi- 
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tifices vindicarenontcatavermt. rcdqvodPrincipcs lempcf hacinrc ka- * 
bucrint adverfos. Cujac. ad c. 4. X ejvt filfmt Ugit. Et fic igirur ipeciate fo- 
ruma^vej^jdiciumconftitutumcil, qvod EpiTcopalcdictumeil, idqve ^^. 
IJ^edMnncepsjure&proceflUexsmuIatiofiePont^^ h 
iilldfti^adoniaricapit. 'r<y-^^ 
t^^^llitBiimne tamen oportet, omneiniftampoteflatemcoa£tivam, qva 
atuntur Epifcopi in fuis judiciis, partem efle potcftatis (ecularis , & ex nlc 
velutidecerptam. Exqvo fcqvitnr, judicia Ecclefiaftica , iitnunc lunt, 
EcclefiafticzporcAatisrerminos norisfimos excedere, & planehcteroge» 
nea efle, non pro venicntia ex potcftatc Ecciefiafi:ica, aut Ecclefiac propril/' 
fedex poteilatepoliticaprincipibus&magiihacibus propria. Agnoi<4c 
id Jacooiis Almainus Doflor Farifienfis in Uk dedemtm^ mujan^ fS Bt'^ 
frriattij^mkimsieiBe ratione peteftatisLiaiar efl^pofie pomsm dvi 
infligere,ut{untmors,cxiHnm,bonorum privatio&c. Sednullamtalein 
fillQdid^ljilftitutioBedivi infli^ere potefl pote(lasEcckfiaftiGa>imd 
nccincarcerare,utplerisq;Dodl:oriDusp!acet, fedadfolam pooam fpiri» 
tualem extenditur, utputa excommunic.itionem ; rcliqvar autempcena^ 
qvibusutitur,exjuFepofitivo funt. Er Johanncs GcrCon Cancell/tnnj fMm 
rtfttttfts intrnti.tU ^otefl, Ecclef. confki^ 4., Sunr, inqvit, qvi dicnnt,paman| 
hancexcommurucationisefleuItimam,qvaminHigereposfitpoteKas*' 
ciefi|ftka«sbft&iitione Chriffi fbla primarifi^ fic ctvdanoQcxtaidiii 
adiaicarcerationem,nccutatiqvis adjudiceturmorti, velflagello corpom^.^ 
K, fedfacithocFccIefiafticus, dum ^cit ex conccsfione principum flcd'i< 
CGn£ Rogcr. Widdrington. adverf, Adolph. sMkert. §. s. Robert AbbilMi^ 
fiprem.potcjf. reg.jnr*te{i,s.Ghhext.Yoct.poltt,Eulef.lib,i»tr.2,t, r. " 

Hac ratione Epiicopis & rcliqvis Clcricis jurisdi£tione pollentibus, 
tanqvam fubHdis ficcivibus , non miniilcni nomineaut virtute, nonjure ' 
aliqvp^iuo>{edprincipum voluntate&arbitrio propter bonum pntdicuoi 
:|Uip«fitEcclie&e»tcmporaIi5aItqvadiifmen^ canfasdtne^oda competit 
«ittftas, ommiqfe eornnf^miniftratio & cxecndo Princ^s tanttev 
littiineatqveaatorrtatenijSiiltael^ CGjosdanl' 
rationem reddere, ubi & qvandocnnqvercqvirnntur, jure fubjeftionis, flp 
dependendxtencntur. Exqvo fcqvitur porro, jndrcia rfi.iusmodi 5t 
diccs ipfosnonnifi exprintipis yolunratc & confl'nru conftitui dcberei,' 
ci^iAC^fit BCi^vcjQa^ciUds civiUf»icIe£to6 iiaberc eos, qvi inpar teFn re» 
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^iminis fufcipiuntur. Qvo ipfo corruit decantata illa inter Canoniftas 
judiciorum fingularitas, & ipla tota Clcricorum exemptio. 

Ncctamenncgamus, adbonum ordinem tomioEcclefia, Vam inRep. 
facerc, fi diftin£ta ab reliqvis fccularibus & fingularia conftituantur judr^ 
cia, in qvibus & perfbnx Ecclefiafticx conveniri q veant, & caufe Ecclcfia- 
fticz difceptentur» Idqve utiliter poft reformationem etiam intcrris pro- 
teftantiumrcceptumeft, itatamcn,ut ea ab ipfo principe,cujuseft terri* 
torium, cooftituantur & dependeant. Judicia ifta Confiftoria hodic vo- • 
cantur, atqve in illis tiim Ecclefiaftici, tum fpcularis ordinis homines , ju- 
dices efic jubentur, ut (cil. amicaTheoIogiac 8i Jurisprudentia; fiac conjun- 
£lio,mutuisqveftudiisintcrfeadEcclefiz8(Reip. falutem confpirent. 

Qvpd fi caufa aliq va, de qva disceptandum cli, externam tantum disci- . 
plinam & bonum ordincm confcrvandum refpiciat, facra vero ipfa & pote- ^ 
ftatem ordinisj uti vocatur, immediate non attingat, potcrit ca a judicibusy 
etiam mere feculat ibus, fi ita Principi vifum ftierit, dccidi. Atc^ hmr cum 
grano falis accipiendum cft, qvod (cribit Hiilfemannus /« hrevinr, Theol. r , 
/ p. n. iif. dttm Mtt . Ncgamus, poflc provocari a judicio Ecclefiaftico Icgitimc 
cogftituto adjud icium mere civile, five ftipremum, fivefiibordinatum^ 
fucrit. Eadcm cnim qvalitas caufaclcuobjctlircqviritcandemqvalita- 
tem judicis, ad qvotcunqve tribunalia pcr ^radus adfcendatur, &c. In gc- 
ncre de qvibuscunqvc caufis in Confiftoriis agitatis fi vcrbahxc accipi de- •» 
beant, repugnatharamterrarnm confvetudo, fccundum qvam caufx ma- . 
trimoniales, dc decimis item & falariis miniftronim Ecclefix, dc fubfelliia 
in Ecclcfia, dc (epulchris & coemiteriis, tiim & aliae plures extcrnam Eccle- 
fiaf facicm rcfpicientes, & ipfae qvandoq vc illae, q\x vitam & honcftatcm_» 
Clericorumattingunt, qvzqvc fufpcnfioncmaut depofitioncm eorun- 
dcm concernunt, in judicio appellacionis fuprcmo, qvod cx perfonis tan- 
tum fecularibusconftat, difcutiuntur&determinantur, utmaximeinpri- 
ma inftantia ab Ecclcfiaftlcisjudicibus cognitio caufae cxpedita fucrit, Et 
hac prxmittere ad prxfcntcm materiam vifum fuit neccfiariuin. 

Ad cap. u 

HabeCur idcm hic Canon apud Dionyfiumtxignum, tum & cuih ver- 
iione Grzca in codice Canonum Ecclefiz Africanx, q vem edidit Cbrifto • 
phorusIuftelIus,utrobiqvcfubnum.87,imrautatistamena]icubi vcrbi*^* 
«. , C 1 fct 




Elt4jEy^qyejiypatca& & objc^o litig 1 1, neqvede racione cqna^omifl^^ 
iieqtlbtaMMmdediiutonsBf^^ qvam deuicep^ objedci«BB,4i^i 
qvaiii tnvenitur m compiUdouibus Conciliorum. & ultra diiodec%f.&» 
culilelapfijam funr, ex qvo negocium hoc iu fynodo tra£Utura toS^&^^^ 
6cilrerit, certara fa£ti fpecicm inde cxfculpcre. Ncc dubito,majore cuni ^ 
(ubtilitate cafum hodic ad pr3dent0incexcuoii(9raijvi« f^viun qv« conveiJ 
ncrit fimplif itati ejus feculi. 

Mihi attentius verba & totum contextum confiderandi de tali crimincj 
vldeturEpifcopus poftulatus,de qvoin utroqvc Forodiiceptari potuit. I- 
f^enim temporibius ^inferoftculafiEpifcc pisoimenaileRUii pom^ 

i$ II, f . /* Et fortean in judido ftcMbri cognidoinidituta jam fuerat, ^van^ 
doqvidem nuUa alias ratio apparet,qvz exculare declinationem judicii;^' 
iynodici poflet. Et qvid opus fuifTet, ut interrogaretur a Synodo Epifco- . 
pus,utrum velletjuaiciam ifl ud luum (ubire, niu dcclinare id jufte potu»>^ 
iffet ? cum aiias etiam in invitum fcrrc fentcntiam Concilio licukTet. UC^^^ 
cnim fupervacaneamhanc interrogationemcumCujacio & aliislnterpre)><^. 
tibus ftatuamus, caufje nibil fubii^ Poftqvam igitur per(pe£him jaop^^ 
erat acculatori, parum proficiinjudidoieculan «averlut Epiftopuin 
cuiatttm/niattticiUevindi£^x cupiduc inSynodali judidocufflpcrager^; 
eum fcil in finem & cum hac pecicione, ucreus Epiicopata pdvaivtur.qvi^y:'' 
auferri illi injudiciofecubri non poterat. Fecitergoeum accerfiri adSy- 
nodum, & interro^ari, num de causa fua agi velletm Concilio? Qvc>d cum t^i 
iUcannuiflTct, altera autcm die mutata fententi.n recufaflct,6cexSynodo 4: 
difcefliflrct,expedirinunc, id qvod petiiHet, &in contumaciamiUiauferri - 
Epifcopatum yoluit ac^ufator. Sed placuit ConcUio excommunicatio- 
ne pQtiu^ ^ontumadam efus coyrcese, iniqvum babicumluit, adiml E*> 
pifbopatum, anceqvam Epifcopus reue crunmia,de qvopoihilataac^^; 
l^ausfueric. 

Hic videturmihifimpliciflimahujuscapituH(ententia& hzc&£li(pe- 
cies. ?ctrnsEaT\)oCaadl.i.f.<itjM(lu.art.s^n.p7. poft alios format cafiim-* 
dcEpifcopo, inqvcmSynodus qvidem merojurchabuitjurisdiftionem 
ordinariam , fed qvam iUe proptcr privilcgium declinare potuerit. Alii 
deprorogationejurisdi£UonispIurimaakcongefta Le£lori cbtrudun^ 
iedqv;zh^)usi«deflfe|ia^ii^^ Optimevttgppcdlinoll^ca 
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axioma, qvod velutirunpimamhujuscapituli proponitGlofla.Padlumde 
nondeclinandojudiceaiias fuo, qvi excepdoue legitima repelli poterac» 
dTc irrevocabile- 

Cxtcriim duae hic deciduntur qvzfticnes : Prima, utrum revocari poflit 
pa£kumalteraparteinvita, qvo injudiccm compromiffiim fuit? Secun- 
da : utrum fi non comparucrit reus in tali judicio , definitive caufa dccidi 
qveat? Utraqvenegatur, fccunda qvidemexplicice; primaautera impU- 
citc.&pcrcoercitioncmcontumaciz commifTx. 

^ Prioris qvzftionis ratio dubitandi pcti potcflexl. is,f. de/urisilil}. ubi 
poenitentia: locus relinqvitur, ficonvtnerit, utaliuspr2tor,q^ amcujus 
jurisdiflioefTet, jus diceret. Neqvevideturadftringiitadebere arbitriuni 
rci, ut nudo pa£lo, nnlla interveniente exprefTa rcnunciatione juris fibi 
lioqvin competentis.jurisdi£lioni declinabiii IcfubjecilTe dici qveat. 

Ratiodecidendicft, qvia mutuo confcnfu compromifliimeft injudi- 
cem.cxqvojusalteri parri accjvifitum fuit, qvodipn invito auferri norij 
debef. Accedif>qviajamaditusfueriejudex compromiflTarius. Et hzc 
adirio facitjUtncqvidemdejiTrtfcivili immutari po(Titconventio,uti'difer- 
te dicitur l. is» Etfi n. qvi fimpliciter cxtrajudicium in aliumjudicem 
confenfit, dcjure Civilifentenriammutare impuncqveat,fitamen aditus 
is judex fuit, integrum id compromittendi amplius non cft. Vid. Virmi* 
US dcjttrudtEl.cti. n,uf$ ^>si!tm*ndWcftnhec^dejurisdill^tnfin, 

Pofterioris qvaeftionis rario dubitandi eft, qvia contimiacia eorum", qvi 
jus dicenti non obtempcrant, litis damno co<?rcotur. /. dt rejud. Atqve 
hoclocum habet,cum idcoqviscondemnatur,qvod nullafcnus-fedefen- 
dcrit, litem qve deferueric, q vam idcireo amitrit* Ant. Perez. Cod. <^vom. (g 
tfvand. jnd. ftnt.ftroferr. dek n. 4. Cui accedif , qvod in przltf nti cafu reus 
mutata {ententia,judiciam, in qvod cgnienferat, agnofccrc noluerif. Sic 
aufern jus eft, ut Rens citatus exprefse dicens, qvoci nolit venirc ad jndici- 
um, finc ultericri citatrone condemnari in causa principali qveat. Sig. 
Scacda dc/Mdic. lib^ 1. c. 8g. n. ij. Et hac ratione confra ablentcs fzpe judica* 
tum fuiffe rcfert Annzus Robert. rcrjud. lib. r , c. lo, 

Ratiodecidendieft, qvodiniqvumfit, adrmi Epifcopatum, anfcqvam 
Epifcopusfuerit peraftusreus criminis, qvo poftulatus cft. Et qvia cri- 
minalisfueratinftitutaaflioadpopnam tendens,nonutiqve eadem pcjena 
puniri dcbeCcontumacia, qvapuniri dcberetcrimcn; ftprobatumfuiirec* 
•^. . . . In 




Il^centijkfaaaam er^o excommunicatio tantum decemttnr» Bcnos 

'iXf^XgAio^rn EcdeQx efle tamdiujvibetur, doncc ea«fa principalis ter- 
mina^iTucrit. iffccfiuscn:, utcaufamipfc fudm qvantocyus tcrminari fa- 
jciar,fiycinSynodo,iiicuju<;judicium ipfe compromiferat, five in judicio 

■iecularijamcoepto,deqvorupra dixi. Qvopcrtjnerevidentur verba, qvx 
^^habentur in matrice & yctuftior.ibus t;ompilationibus ; donec CMUpL» 
ejus, qvdtem p^fHewtf^ fermtMfm /umat, Qvalem potuerit, h, e. ut e- 
golnterprctor^fViiiitF^^y^judiciO; ne przv<entiomsexceptioiBiademptfLi 

yideatiir* . . -/"V * 

£x Ui.f, dt rejH^ qvod objejflii^i ftiit, id Fr^iihisDtyihWreftriB^ 
^tadcdi6tumdeeo> qvijus dicenti non obtemperaverit,nempeiiaded 
pcrfevcraverit in contumacia fua , ut qvod CKtremum eftin jurisdiftione, 
nonfcccrit. Idcjvod pleniusexpIicat/./.^;^«r, anniverf c.50. Simpliciter 
magisMornacius ad ijlam legem, ejus fententjam amplius noneflre in ufu. 
Qvpd autem aonc^m fuic de eo, (jvi^jpoftqvamcicatusfuic, veaire le noI« 
ie,exprefiidixerit>id rigoroibn? mifiis videcur,ilittic6iacauiaprincipaU^ 
^ndemnari d^at, ncc idcircd ulaiseceptnmeft. Vid. Andr.f"*'''**^ 
^V4tfi. 6, Carpzoy . i» pmccfl dt, t. art.g^ n»6, 

£x comilio ylfricarjo] Ad Milevitanum I, qvod apno CCCCII. habitum 
fuit,refcrtScvcrinusBinius fflw./.Cowf/y.;?./}?/. ^cexeoFrancifcus Longus 
a Coriolano tr: fiinim. cokcU. Sed qviaMilevitana civitas Africx locus tuit, 
indeipfum qvoqve, qvodifthiccdcbrat^mfuit,conciIium, Africanunu 
dici pptuit. Cxtcrum de Ahicanis iAis cpnciljis & ut ordinefiioiuxacaj 
^erint, videri potei^Bdtd^(|^ii0rus JtifteUos inpr^fae, adOuLCMiiaM^ 

Qeorjf.Caliiti 

§iHv9/h»iidf0] AntomMs*4Lii|(tiftim2s inmM1imtmiSftliif^:00\- 

'^^teagis pryobatle^lionemt V# JgvodvttUdeus^ ut per omnes aiki'^ 
dcmtcrminationepronun^ieOiriU^P£JUS4edit>&gloriaTatri^ Nomea- 
iflud non infreqvens fiiit apud Africanos. Et altcri iis qvoqve Qvpdvult* 

. dci, Epifco^ifcil. VcrenfisjfitmentioinConciliis Africanis. ScripCtcti- 
aimAuguftmujdehicrcfibuslibrumad Qypdvultdcum Diaconum. No- 
menitacompofitumeft, utiDcodatus, Tlieophilus, Theodorus, apud 

™ ' ' ^^-^ 

i ... 

, ^ . • • Digitizedby 

f 



cidcndformahtur & imponuntur.qva dtttyiiim^^SS^SSSSBt^ 

M^i4. '■■•^f '^^^ ^'^ 

4^^f9mcinH4Jverfarm]1k^ horuilftdrborum expreflimiis in forniati* 
if§iit ci99»»4|.per <ntip;^% cafum pro <9^^c poiittim notatglo^: 

, inttrr0gAtu4^ Colligithinc AuguftinusBarbofarft/^./.nonfimplicipa^^lo 
pfomiflionem fatUm Fuiflfc, fed folennemintcrcenifrc ftipulationem,<jvia 
lcil. ad interiogationem przviam fecutafurrit reiponno. Sed enim im- 

t«rl^>3vi]|tdebs8conve&tione» flcabiardti^fl^iplatioms vinculo 
jiQpmmanitamcredidiflct» - ^ 

^ rv^«r<r^||k ^« contcndcre. Qvi enim judicio contendunt^illi, qvodjn- 
ris fc habere perfvafum bajxnt^Jj|tjt nd i ^ffjyqjpidicaiifii '» qvantwi^id 

1Wfl|pat,cxponunt. 

."^i^Biifff/tfri/f/^i^wwr^^wij^^^Hac^ decretali, 
fe4.S^*yniundo compilatore Greg.IX. cx jure no vo addica fuerunt. In an- 
dfecrctalific legitur : donec caufa cjtu , qvAUm potuerit^ terminum 
1rffi4;f*5tcn.jas erat,ut excoinunicatus non abfblveretur, antcqvam 
jfeaKaj&iita fiiiflct^ ante diicufiom crimen , cujus reus poflidabatti^* 
riiovkiriexcon[imunicatusobcontumaciam abfolvitiipftatim,fi^< 
Btqye fatisfccerit, prxftita fcil cautifmtf jodiciofilbq^r^cautiQ pr^ 
wisfa^one eft c, 23, X^^ieKS, " 

'*foc$iK: tcxtu infertur, 8c notatur Ii ad valorcm citationisreqviri , ut fiat 
^autbritatejudicis ad inftantiam partis. iM.ff. dfiudicAndi* ^^M^jr% 
'K^pZOV* tfi procefs. tit.7. art.i.n.jf, ^ 

• liPerconvcntionem&confenruminjudiciumnovum tacite renunci-"^ 
atuni^Videri judicio priori, & litis pendentue» Et hinc traduntcautclam 
*^ ^ ssficubiqvisvcfit excludare adverfiuium, ab exceptione decUna* 
^aut litis pendentis,uteumfaciatperjudiceminterroeari« anin..» 
p velitlitigari,aat etiamut pacilcaturipie cumeodeagnoicen< 
jkio. Hac cnim ratione teneri eum ex confcnfu deincepslitiga- 
uicjudice. Aug,Ba;:|^ef.4<//;pr,9.jr*Matth. Colex, defrocejf,ex§». 
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III. Primam criminum, de q vibus Epifcopua incufabatur, cognitionem 
pertinuilTead fynodumprovinciaf ; Si verodeinjuftoejusjudicioqverela 
inoveretur,dcvolutam fuiflecaufdm ad Synodumdioecefanam, Vid.Petr. 
de Marca^ir concord, facerd, ^ imp. lih, 7,c.f, n. 3^ 

IV. ContumacemefrenonilIumtantum,qvinoncomparet,fedetianu»j 
qvi comparet, Scnon obedit,autfincj.udidslicentiarecedittf.ar/*wr/f ii;* 

V. Nonfacilcqvcmjurefuoprivari debere, nificau(acxa£le cognitaj. 
Hodie tamen ob extrcmam contumaciam pracccdentc lentcntia coramin*» 
toria excludi aliqvem, non videri iniqvum. 

VI. Cautionemjudicio fiftt utilitcr racpeadhiberi,nonin civilibustan- 
tumcau(is,(cdetiam criminalibus, atqyc hodic ilH maximelocumeiTe^. 
ubi dclinquenseftfugitivu5,at(5.isfaLvumcondu£lujnpcticrit. •* 

Ad c. dccernimus 

In hoccanonc fnndamcntum continetur & primum principium tyran*- 
! ridis papalis. Idqve in hoc confiftit, qvod Laici, qvantxcunqve fint po- 
teftatis, ab omni regimine Ecclefiiaftiro , fivc de perfonis,fi-ve derebus 
qvaeftio incidat, excludantur. Siccnim Eccleffa, & qvicqvid ad cam qyo- 
vis modo pcrtinet, ab omni jurisdidlione leculari cximitur,;ut ncfas dicant 
Canoniftac.fi qva potcftas tcrrcna rebus Ecclefiafticis manum admovcrc^ 
autdc illis leges confcribcre vclit. Theoph. Raynaudus</*r6rtf^.4«r. Pon^ 
fif-p'3f}' Atqvehincproterveadmodumatqvc pratfumptuosernnocenti- 
.'^ us Papa articulos pacis Monaft^rienfis atq ve Osnabrugenfis , qvx d^, 
■ feligioncacrebusEccIefiafticisagunt, irritos, nuUos, iniqvosfic per noa 
; habentes poteftatcm temcre coniradlos pronunciat. 

▼ Ut fa£^i fpcciem aliqvam hic.follicitc nimis invcftigemus^ aut fin^a^. 
Tfnus^ncceffc non eft, ciim indefinite &generalitcr per modum conftitutio^ 
cnisautcanonisEccIefiaftici decretum proponatur, Laicos nondcberc» 

tra£lare negocia Ecclefiaftica, neqve praelatos vel confilio vcl autoritatc 

Laicorum inrebus Ecclcfiafticisutidcbcre^ 

Ratio dubitandi eft.qvianon tantumufi fucrunt hacpoteftate princi- 
pcs Chriftiani in rebus Ecclefiafticis, uti cx plurimis Impcratorum confti- 
tuuonibus eciamnum extantibus ad oculum pacec;ied eciam inrcbus £c- 
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^ clefiafticis rcgimen ipfo jure eis, qvatenus principes funt 8c majeftate pol- 
lent,compctercvidetur. Summumn.imperiumtamamplumeft, utia- 
crorum etiam regimen contincat, &nifi contineat, fummum cfle noq vcat. 
Accedit,qvodjurc etiamdivino utriusqvc tabulx cuftos conftituatur Ma- 
giftratus,utade6 difficilcfithanceiinEccleliapoteftatem&circares Ec* 
cicfiafticasrcgimen.dcnegare,autprorfustollere. 

Ratiodecidendieft,tum,qviaPrincipesinEcclcfiain numcroevium.* 
♦funt.nonpaftorum,utadc6iiiisintalibusncceflitas obfeqvcndi, nohau- 
toritasimperandicompetat,tumqvodjurectiamdivinoPrincipi in rebus 
facrisnullibialiqvodjusaflcrtumlegatur, utpotius contrariuminde ad- 
rftruiqvcat,uticomprobatum(edeaifllcputat Antonius Capelius adver/kt 
^ Regim Anglt€ contr9verf,2, cap. 6» 

Fatendumeft»muItofordoreseflerationcsdubitandI, qvam decidcndi 
• fi memincris, compctcre Principi fupcrioritatem in Ecclefia, non vwo in,* 
Ecclefiam, in divinorum ordincm, non in ipfa divina, habere eum potefta- 
tem cxtcrnam , non internam, Danhauer. in lib. confcient. part. 2. diaf. tjvtfi, 
j. Enimver6competit Principi cuiqvc fummo, qvataliseft.abftraiiendo 
abrcligionisqvalitate, uticircaprorana.ficctiamcircaiacrapoteftas legis- 
latoria, Scjurc proprio quidcm,nonaliundeaut cx conceflione altcrius, 
uti hodierni nugantur Canoniftar. Et hac poteftatc ufi funt principes o- 
mnium optimi & Ciiriftianisfimi, uti multis exemplis id oftcndit Carolus 
^.^^"iAQXvxxusadedi^lMm Henrici IL contra parvas dat^pag. 2i.fe^^,(^ de monarch^ 
\-. Franc§r.n. 9g.fe<j, Bcnign. Millctot. eie deltSt, commMn.p. 7S,fi^^. Add^ Joh, 
•t;Bed2us i»y«r.rr^.w»fr. SelUrm,pertot, Frahcifc. Florens in dtjjertat, cap.z^ 

.r ' Ex Sjfnodo EHgenii Papa} Sy nod um hic intelligunt Rhemcnfem, h abitam 
^ ; fubEugeniolI. ScdcumdecaSynodo nihilcerticonftet, &a]:>udRhe- 
^mos fub Eugenio III. q vod habitum fuit concilium, multo celebri u s & no - 
^tiusfit.magisqvcfeculiiliiusmoribuscanon hicquiex Hildebrandi five 
; GregoriiVlI«di£talibusprofluxifle vidctur, conveniat, malimcgo recen- 
tiori illidecrctumhoctribuere,cum& Scvcrinus Binniusin notis margi- 
nalibus, poftqvam vitam Eugeniill.dcfcripfiflet, decreta ifta quae recen- 
fet,adEugeniumIII.magnaexpartefpe£larc, ftatuat. Vixit autcm En- 
geniusll, circaannum DCCCXXIV.EugcniusIlI.circaannsunMCX LVI. 
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ille ante, hic poft Hildebrandum. Et habita fuit Synodus Rcmcnfis annrf"5ii 
MCXLVIIL . . 

Anhi€fifcopt\ Ordo Scripturar cxigit.ut hiclegaturArchidiaconL 
Pr.tLui] Prxlatus, fi ftri£ic fumatur, illc tantum intelligitur, qvi habcLj 
jurisdi£lionera contcntiofam : latc acccptus comprchcndit Epi(copos, 
Abbatcs, Priores, Archi-Presbytcros, Archidiaconos, usq;ad fimplicem 
curatum. Barth. Carttiageiia ak ttt, de fnppl^ nefrl, vr^la^, 
. fpiritHitlik] Latiushxc cxtcnduntCanonifts,qvam res rpfa admittit,u- 
<ividereIicctapudGuil.Rcdoan.iiVAw(;«.p4rf. Rcs enim Ipirituales 
(non Spiritus ipfi, fed ad Spiritum pertinentes) propric & eflcntialiter funt 
gratiaDei,verbumDci, virtutes&c. Vid. Car, Molinaeus ad SCt^Franci* 
€»ntr. ^yuf. Pap, ri. p. 

Ex hoc capitulo unice id intcr notabilia refcrri poteft, fi tamen afa excm- 
|>Io plane incongruoac erroneo id inferrelicetjurisdidlioncs. qvx limita- 
tae funt, non cfie confundendas, nec poflTe adeo judicem extra limites fuos 
• caufam ad fe non pertincntem decidere, aut fi id fccerit. a£tum pro nullo 
iiabert. f^i^.^v^dtxtin eiicafitcec§nclufji. Qvod vero addit Pontifcx,proptcr 
JLaicorum prohibittonem nondebere Epifcopos abEccIefiafticacjurisdi-» 
£lionis exercitio ceHare, idin Rcgno Galliz difficultcr obtincri rcfertPe- 
..trus dcMarca dcconcordjacerd. (ftmp.hh.4.c.Jt.n.f. ncqve habcre putat,» 
Epifcopos, cur acqviefccre nolint, qvandoqvidcm non per curias tantum, 
ied pcr ipfum ctiam Principis Confilium (acrum cx Clericis & Laicis com- 
pofitum fufficientercis profpcftum fit, qvodprolixe incapitibus antece- 
«lentibus cxeqvitur. 

Adc.qvanfo;. 

Hiftoria tcmporis, qvac huic dccretali ©ccalionem fiibminiftravit , pro- 

'HxceK^^onitur tn hifter,de anti^. Hritanntdt Ecclcfs<e fttb IhtmJt CantMorienfi ^ p. 
nf.133. & apud Francifcum Godwinum depr^tftd.Anfri.invit. ejttjti, Ihomd. 

► NempcfulthicThomasHcnricoII.Regi Angliacabinitiocharrflimus.tan- 
tarq^cxifirimationis, ucKcgni totiusCanccHarius conftitucrctur ; Sed poft- 
qvamiIle,Regcidcnixc cupiente, Archi Epifcopus dcinccps Cantuaria: 

- ciedtus & confccratus fuiisct, ipfum intcr flc Rcgcm cirea fines Ecclcfiaftici . 
&politiciregiministant2moxc*ortae fuerunt contffntiones , qrantar an- 
,tcnac in Regno BritannijE cxtiterant millac. Cumq ve Rcx, ut flagitia Clcri- 

.« corum proptercxemptioncm qvotidicingravcIcentiacompefceret,priftr- 
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-jjlias Rcgni regiasqve conlvetudincs ab Hcnricol.avo riiocoIIc(;:tJS& rc- 

tjpetitas.abomnibusregniincolis 8c ipfbqvoqve Clero obfervandas pro- 
ijjofuiflct, annuit primum Thomas cum fuffragancis fuis.ftdfafUmox 
cenitcns ab Alexandro III. Pontifice facramcntivinculo&promifllone^ 



^lutusfuit,utco libcriusRcgircfifterct. Intcrconfvctudinesiftas una-» 
fuitjcujusfaic fitmentio,de Ecclcfiarumjurc patronatus, dcqvoficon- ^ 
trovcrfiaexorta fuiflet, tcrminarieam inftjisjudiciis volueratRex, fibi 
vcro propriam cam vindicaverat Archi Epifcopus. Pontifex cum_* ? 
e3 de fe certior fa£lus fuilTet , Archi Epifcopi caufam tuetur, & , 
dejurc patronatus controverfias non nifi in Ecclcfiaftico judicio decidi **" 
debcre contendit, Rcgcmqvc, ut ab.inftituto. dcfiJftat, cum incrcpationt-» ^ 
admonet. 

Ratio dubitandi eft, qvia jus pafronatus ex proprio patrimonio ccm- 
)aratumjusreculareeft&Laicale,Laicis etiamcompetens, &in gratiant 
-aicorum, uti vidctur, primitus introdu£lum Vid. Anton. Bcngeus 8c * 
Tanc.Piaflbn.<^*i^«e/.ri>.«/r<>wtfr^£cf/f^Cjr./.6cinhocfblo confiftit, ut de- 
^funfto Rc£lore Ecclcfiae aliusa patronoinejuslocumnominetur&ofFe- 
raturEpifcopo, qvzoblatio fiveprarfentatio^utivulgo dicitur, fpiritualc 
nihilcontinct. Eaproptcrintcrantiqvas Anglia:conftitutiones,adqvas 
pro vocaverat Henricus II. Rcx, hoc inter alia rcferente Mattha:o Paride, le- . . 

gebatur capitulum: De advocatiune (f pnfeutattone Scdeparum fi 
controlferfia emerferit interLaicos^ txi inter Cieritosy vel iftter Laicos 
Ciericos^tncuriaDjmmiRegis traiictur^cf terminetur, 

Ratio dccidendi cft, qvia caufa jnfispatronatus conjun£lacft&con* - 
nexa fpiritualibus caufis. Sive. uti perfpicue magis id explicant I>o£lorcs, 
qvia jus iftud ad fpiritualia ordinatum cft , qvatenus fcil. rem fpiritualcm, 
qvz pcr officium Ecclcfiafticum pcragitur, antecedit. Joh. Aior. infiitttt» 
morai,part.2.lih.6.c.i^. Propttr connexitatemi^iturhanc non pofle alibi, 
qvcrm in judicio Ecclcfiaftico contr overfias dejure patronatus exortas de- 
finiri, refpondct Pontifex. 

At vero cumju^i ctiam plcnojurc confcrcndi vcl ele£licnem confirmarj- 
di (euratam habcndi Ipctict ad politiam & extcrnam potcftatcm Ecclcfi- 
afticam, & hacc fiars fit politix Rcgiar, uti alibi comprobavimus, nec q vic- 
qvaminfupermjiircpatronatusinvcniatur, qvodnonad extcrnam ejuSK 
^ D 3 ino- 
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modi poteftatem principibus compctentem pertineat, malc utiq; hinc cx- 
cludcturjudicium Rcgium. Innoftrishifceprovinciis, Ci controverfiaj 
aliqvacircajuspatronatus oborta fuerit. apudjudicem quidem Eccle- 
fiafticnm prima ejus in Confiftoriis inftituitur cognitio, ut tamen fi ad ju- 
dicium appellationis caufa ea dcvoluta fuerir, pro incompetcnte iftud ha- 
beri neqveat, ut maximc cx meris Laicis confeiRis ifte conftct. 

ftlu/irt Regi y^n^fu] Hoctkulo nullus major olim in imperio Romano, 
atqvchincRcges Gallia: etiamqvi potentiflimimnt, illuftresdiccbantur. 
Vid. Hicr. Bignon. ad Marculf^form, Ub, i. cap, 29, 

. ffinfra] Verbaulteriorahaec funt : Qvantote divinagratia,fumma/jjpro^ 
Videntia majoris gratia privilegto deeoravit, tanto viros religtjfos majori debes cha" 
ritate dtligere, itj juftniis fnts matiHtenert propenfiusj ^favtre, Caufa vero &c, 

//rrfcy;?*«row4fwijqvoditadicituradcxemplumjurispatronatus jure civi- 
li introdu£li. Qj^i enimfervummanumifit,dominus ejus elTe definiiL», 
rctinettamenincuinjuspatronatus: Sic etiam, qvi cxbonisfuis funda- j 
vit aut dotavit Ecclefiam. Franc. Duarcnus /./♦ defacr, Eeclef minifi. c. 4. % 
■ Ex hoccapitulo obfervandum id unice eft, caufam juris patronatus Ec- 
defiafticam elTe, & in judicio Ecclefiaftico ventilari debcrc. Finkelthau£ 
dtjur^patron.c.8. pofitis rcihterminis habilibus,ubinempejudicia iftius- 
modi Ecclefiaftica inftituta funt, idqvod in arbirrioPrincipis efie, dixi- 
mus ad rubricam. Qyod fi vero Princeps in judicio fcculari ab Viris ejus 
rei peritis terminari talcm cau(am velit, nihil omnino obftare , qvo minus 
idtieriliciteqveat. 

^ 'Adc.atfiClerici4* 

Notabile eft hoc caput ad infercndum illud, quod non omnis in qvo- 
cunqve judicio convittus autconfefiuscondemnari debeat, fed ille tan- 
tum qviapudjudiccmcompetentemconvi£tusaut confefius fuerit. Po-, 
nc cafum : Titius Clericus in jodicio fcculari dc criminc poftulatus & per- 
aftuseft.numqvidcondemnariproptcrea abjudicc fiio Ecclefiaftico po- 
terit ? Negat Pontifex, & ncc de confcfib qvidcm id admittit. 

Ratio dubitandi eft:, qvia confefi\is projudicato eft, & fua qvodammo- 
do (ententia daranatur/./.j^<<lf f«»/<f/^&nunacfuntpartesjudicandi in con- 
fitentes /. is- $• s.jf. ad L. Afvil. atq; hinc confeflio fa£ta in uno judicio pro- 
bat etiam in alio contra confitentcm, Tabor ad Barbof axim. A^, c , 44, », /. 

j»/" ^ adco- 



JuDxcnsJ 





jbAAftfoeiiciikproccflu dejureinvalido 8f Anton^ 

: Ratiodecidemii cfl, q via confeiTio faflacfl: coramjiidiccin coinpetenttf 
BC^improro^abili, utiioqvitur Alvarus Valafcus confultat. d^.rt. s. qvaliscft 
exjure Caponicojudex fecularis qvoad clcricum» Sicutenim, inqvitj 
Pofltifeifyfententia a non fuo judice Iatanontenet:itanec fa£laconfefllo 
coram iplo. Ecqvod non valeat talis iententia, utroqvejureconftimtuin 
^^J^C.Jidmicma^JtuL.e^j,X.dte9tt^^ Siigitur in d^ral^ufis, 
^fiU toi n ittcom^ icint;m>n vafent^rniulbffmii^iiiiip^ 

V po&nri qv« in criminatibu$ apud incompietentem gefia lun& Tii^ 
cert^lftinus^ qvanto magisincriminalibuscavendum* neinnocensfq|r 
dcmnctur : Ant. Matthaeus de crimin. tit. dt <^vtfi. c. /. n. 7. ubi, qvam ex Go- 
meiii fentcht^adduximus, do£lrinam fimulperftringit, qvamtamertj . 
aIiradmittunthadlenus,finullusexjurisdi(£tione,fedexalioaliqvo capi- 
te aUegctur defe£his^ qyi procedum invalidum reddat- Valafc. i. & iple 
' ^t, £x coAtrano mfekfontifiar» CMcum apud fuum judicettt^ 

, qviiro|ie»^L 

dtt^i^dc Kanc ipfa» e^m^ iiminora fuerinffcnmina^perai^ieq^f^ 

gP- Cjrcadifpenfitionemtamen moveri ponctiIlud,qvodjudiciinfcrionr 
WafiscftEpifcOpus, noncompetat jus difpenfandi, qvandoqvidemdi* 
fpenfktio nihii aliud eft, qyam relaxatio legis publica autoritate fa£la , 6c 
zqv^late patet eumpoteftate legislatoria. Nifi ergo poteftatemlcgislato- 
namauj^inonisconfrqendi tribuerimusEpiico^o, vix erit, ut diipga^- 
•'-^ — ^^^^llfl^gniig; Eilqyomodo-potefirdiipenlawis^ciitaJjS^ 
lccmdliisyvel fupsrioriBusaliii conftinitsrfliiit feoEniiMi 
^ »rorumpraciti3 nihiloranindliceat. 
jJStfif ihimjUti faciliscftPontifexindifpenfationibus fuis, itaretiamEpi* 
^mfet^empoteftatemlimitatamlicet 8( reftriftam competerc voluitjr 
Spacratione Epifcopus ex conceflionefibifafladifpenlat,qvandocun« 
qvedilpenfat, ut tamcn aliqva nihilominus a delinqvcntibus peragatur 
poenitea^^ Epifcopo injun£U, qux poenz vicem fubeat. ^ -^^^ 
' ^ Pont^iioiidebmqmiaifaHdepofituip 

-E^uppIida^aiSim»'- ■ ■ ' ' ^ ^ 

1tati« 




Digitized by Google 



9^ Decretalium Lib. H. 

Ratiodubitandi cft, qviaquidcponitur, five uti vcrba antccedentiaj 
habcnt, ab altaris miniftcrio perpetuo r4'movetur, indignus videtur, uLj 
privilegio Clericali amplius fruatur. 

Racio dccidcndicft , qvia Epifcopus jamfun^luseftfuoofficio 5cdcfi- 
nitcirejudexinca caufa /./;./. e^rrf/.v<^.NecdcbetinruperqvisqvamdupU« 
cem poenam aut affli£iionem fuftinerc, Ncqve adeo qvi removctur ab 
officio, iili-6 jurisdi£lionecxcidit. 

Excoautcm.qvod dicitPontifex,nondebcre qvcmlibetdrpofitum ad 
judicium leculari; tradi, confcqvitur.aliqvcmtalem tradipoflc. Tripli- 
cemnempcfaciuntDodlorcsremotionisgradum. Infimusdiciturfulpen- 
fio, qvando Clcrico ad tcmpus inhibetur cxcrcitium ordinis. Medius eft 
dcpofitio, qva; cft perpetua muneris Clericalis privatio. Summus eft de- 
gradatio, qva Clericus in Laiconim numcrum rt fcrtur, & ncn c^ignitati- 
bustantum&honoribusjled etiam privilegiis& ordinibusfacrisexuitur, 
fecundum formam c.^.^^pafw. rw^. pracfcriptam.Cum in primo & medio 
gradu falvus maneat ordo , fal va ctiam priyilcgia Clcricalia. Summum 
ergo iftumgradum unice intdligunt Canoniftx, qvando tradi voluntde- 
linqventcmjudicifeculari,&in tribus tantum canbus locum habcre afle- 
rui\t,obcrimcnfcil.hzrefcosf,$>.Xi/f Wff. crimcn falfi literarum Apo- 
ftolicirum;C./p. A'. decrins.falj, dcniqve obcalumniam &contumcliam-« 
gravcmproprioEpifcopo iWatdm e,fi ^vss /kctriiotnm ii.tf» i, In rcliqvis cri- 
minibus omnibus, qvantacunqve ilia p^rpctrcntur, nuUam relinqvunt 
judicifeculari poteftatem punicndi, adeo ut ncqvc Sodomix crimen com- 
mittentem excipiant, nifi id cxercucrit cum freqventia a£luum. Andr. 
Vallcnf.<«if<fV. de fement, excemrnun* $. i^. n,s, Qvam indignc vero Clcricale 
fori privilcgium incriminibus extcndaturj plcnius explicabo infra ad c, to^ 
k.t» Nuncillud tantumjuftaminhoccapitulomcrcturcenfuram. i. qvocl 
fecularis judicis poteftas prorfuscxcludatur in punicndis criminibus Cle- 
ricorum, qvodqvejudex talisproincompetcntehabeatur. i. qvod nimi- 
umhodicmdulgcatur difpenIationibusinforoPontificio,adeoqveminus 
digne animadvcrtatur in facinorofbs Clericos. 3. qvod.nimiumreftrin- 
gatur & cpardctur potcftas cxtradcndi clericos ad forurn feculare. Et hoc 
tertiumcx primo fuam habct origincm. 4. Qvod in atrocilTimis deliftis 
r»onaliaqvamCanonicaaliqvapccnaafficianturClerici. Qvxomniaple* 
nius intclligcntur cx iis,qv« Mdd, c, 10, i»fra di£turi fumus* 



DE JUDICIIS^ • 

Ah(jvatenMs] Verbum hoc omnem excluditpcenam, ctiara mitiorem, 6c 
omncm adeo fcntentiam condemnatoriam. 

<' in jftre] Utitur hic Pontifex idiomatejuris civilis.qvoficriinjure' pro* 
prie dic5turillud,qvodnonfit,coramjudicepcdaneo,fedcoram ipfoma* 
giftratu 8c apud prztorem. Jure cnim veteri mterrogationes 8c refponfio- 
nesatcjve hincnatsE confefliones ficbantinjure, h.e. apud magiftratum_j 
popuh Romani, vel prxfidcs provinciarum. Sed Pontifex pcr hanc phra- 
fin intcUigit judicium avodcunqve , qvod tamcn jure Romanorum non_> 
nifi cxtra ordinem apud Magiftratuna pcragebatur, ) plane ad mentem Ju- 
ftiniani , ex cujus interpolationcaddita /« /. 4.§. i^J^deintirrJn/nr^fae, cre- 
dixxntmvcrh^iveljt^cficjindi* Vi6..¥T2inzk. ad d.tit.n^g. Bcrnh. Sut- 
hold. de/urisdi£}^ rt. 2p6. Frid. Hiltrop. inproceji.part. Ut, 17, n. 4.. 

ConfeJJifHnt'] Contra feipfbs, ita ut confenioeis damnofa fit. Qvpdenim 
qvisconfiteturinfuifavorem.id r\on2iittnd\tXkTl,7X.deprobat, 

Dt aditltertis vero] Pontifex hic adulterium inter minora aut leviora rcfert 
crimina, qvod tamen Impcratores interfaevioraconnumerant,/.7;c*</.7j&<- 
odoj. deindnlg. crim, & Ulpianusinter graviora, tit. dedattb. J. 9, uti ipfe ctiam 
facitex fentcntia Clementis Gratianus tjvidin omntbusjj. tj.7, Et licctu* 
Hieronymus Fcrnandcz de Ottero negct, ex his vcrbis pr obari pofic, adul-i 
terium intcr minora crimina computari,& hunc indclexlculpat lenfum 
Epifcopum difpenlarcpoflreinadulterio, qvodgraviuscft, &inaliiscri- 
rainibus.qvJK gravia qvidem 8cipfafint, minora tamenadultcrio, apuj 
Auguftinum hsiThoQim adh. t^nnm. io,iQ£ie tamennotat Cujacius nonfi- 
necalumniaexcufarihunc Papxlapfum poffe./idd. Ant, Matthac. decrimi» 
mb.tnprol(^om.c.4.n.4. Enimvero egit inverbis anteccdcntibus Pontifex 
de criminibus talibus; qvz propter gr.ivitatcmfuam fufpenfioncm vel de- 
pofitionem merentur. Nunc vcro agit de iis, in qvibus libcrior eft Epifco- 
bo poteftas difpenfandi , qvae utiqve leviora efle necefle eft ; & iiiter hxc 
numerat adultcrium. 

poJfperaSiampanitentiam'] arbitrio Epifcopi injun£tam« Panitentiaf enim 
vocabulo fscpinimeutuntur Canoniftar pro cenfurafivcpccnainjunfta. 

dijpenfare] Qvod legibus folverc, aut juris gratiamfacerefcu veniam 
conccderedicuntjuris civilis autores, id vocabulo difpenfandi fignifica- 
turapud Pontificiijuris interprctes. Anton. Bcngeus «vFranc, Pinsfon, de 
heneJic^jjt^d(difpenf^tc(lef,n,St 



■ W i ■■ . • * ■■ . Digitizeu , , ..oogle 



mndtyct tjvemlihr] Ergoaliavos potefl traderejudici (eculari, uti fupri 
dixi e. g. qvi circa literasPapx falfum eommifcrunc. 7, X tU crim.fulf, itcm 
hzrctici c. 13. X, dt baret, 

cttmfuofitfftn^lusggicicJCumptumhoc ellex l.s^-f.dertjHd. Sic ctiam ar- 
Iwter poftqvam condemnavit velabfolvitreum, arbitercfledcfinit/, 19. J/, 

dt recept,ark. Fun£lus ergo officio fuo dicitur tum, qvando per icntenti- 
> am condemnavit vel abfolvit. 

2r «ec dupltct] ne duplex fiat in cafu co, qvo traditio ad judicium feailarej 
locum habet, jubetur degradatus illico & uno qvafi contextu poteftati fr; 
culari praefenti dari aut tradi c. novimus 27. X, dt V, S, 

Notandumhic I. Condemnari non pofle reum, nificonvidus aut con» 
fefllisfuerit* Przfumpt-ioncs enimnon fuffi€iunt,nifivioIcntxilIscfue- 
rint ac urgentes, & qvidem in levioribus delidis cantum, ad panam miti*^. 
oremdecernendam. yid.C^i'^zo\t^.erim,part,s.(^,ii6,n,si.je<j. i 
^ II. Ncc fufBccre confeflionem, mficonfl:ctdccorporedeIi£li.Hjrrtm, 
• Piftor. obftrv, y. Potcft enim q vis mortis cupidine magis , qvam facinoris 
*'.confcientia du£lu5, crimen confiteri Li,Sf-\7,di7 ff.de ^vsflj.^^ff^de dpm 
' ptU, ytd, Anton. Momac. ad d. l, r. 

III. Confeflionemcoramjudice incompetcntc faO:amadcondemnati» 
, «nttn nihii omnino nroficcrc, Ad condemnationcm, inqvam. Valebit 

' ^nim illa, ut extrajuuicialis, Udalric. ZaC ad /. /. f, de confefs. tt. 4. adeo ut et^ 
^indicium faciat ad torturam , ctiamfi confcflus fuerit Clericus. Jul.Clar. 
■'kh»j,feHtent. fvafi, Jt. n. 34-. Diftingvit vcro Joh. Jac Wifltnbach. ai [tit^ ^ 
^w/fj^w./y.interjudiciacivilia&criminalia, qvodinillis, non veroin his 

■ ^raEjudicettalisconfcfTio. 

IV. Ssntcntiam a non competentejudice latam lidgatores non ftring©' 

' jrc, /./♦ C,ft m non tomp,jud^ 

V. Intcr dcli£tum cfl poenara dcbcre mtercedere proportfonem. 

VI. Idem dcli£lum duplici pcena coerccri non deberc. /• 41, ff. dcpoen, 
' VII. Liccrejudiciin deli£lis levioribus aliqvando connivere aut mltio' 

"'^cmpcenamdecerncre. ^ 

VIII. Difpenfandi potcfl^tc nimium fxpe aburi nonEpifcopos tantum^ 
!ed ipfum etiam Papam. P^ftC. Francifc a Vi£loria ReU^. 4. rt, tu 12. De lati- 
tudine talispoteflatisprolixe agunt Alphonfus Alvarez Gucrrcrusi^;>fr, 
fwtjf, Imf, Rtg^ (Of, 17* Paul» Pia&. w frax, iftfcfm, utap, \, n,5t,ftq, 

• • ■ • » 
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^ Adc.caeterum^ 

#ramkttndum hic, jurisdiftionem doininio feudali conJun£):ain cflc^. 

atqvceamcuicunqvedomino.fivenobilisfitfive ignobilis, competere_>,- 
nonqvidcmexconffnfupartiiim, (edcxlcge, & dilpofitionejuris. Etft 
cnixnaliasgusmodi perfonxjurisdi^lioncm nullam habeant, /.^ C.^r/»* 
risdiQ. omn,jmd. aliud tamcn efi; iii fcudis^ubi jus fcudale domino in contro- 
vmSis ftfi^bus inter vafiiilosmotis generaliterjurisdi^Honem tribuit,^: 

- ^ feudales diverfiino^J^aben t;I^Im' 

^ fejuaicidmitacompantiimnoneft, ut)oiit9es^pdi^!^sa^recipe- 
if^^remictendz (unt nonnullx ad judicem 6r^hariutn,'aU^^ad' ^ 
pafts Corte, prout cujusqve qvalifas & conditio exigit. Schradcr. ete feHdJj^ 
part.to,fiii.i. Vultcj. ciefeud. lih. 2. 2.f$ Dd.commumter, Ubi tamen domi- 

ni jurisdiftio fundata eft, nihil intereft Clericus ille fuerit & iicigantesLair 

ci, anviccvcrfdLaicusillc&litigantes ClericL " ' 

Carustafis eft: Vafalli qvidamalteriusdiaeceleos abEpifcopo & Ecdc- 
0|Bonohicnfi feuda lecognoicebant. Dc feudisiftiscum controveriia^ 
ofs^^^t^Sca^rreumcoramOidtnarioju rcuslu- 
tsifl idiptu?^ Epifcopi Bononieniis iendale provocanetsgre id ^'^*'^ * ' 

.jpeUin contiiinaccm promulgavit. Ea dc rc con(uItus Pontlifcxfundatviil'1 
Ecj^efi^Bonohicnfisjudicium feudale confirmat , ac Epifcopi diccceiimi ^ 
i^|en^^rercindit,fi(adiilumcaufamhaiupertinerj^.l^ \^ 
4yijfiB^ji|-§>ecialijudiciodiiimendam. ^ s/ 

^'liatk>'dubitandipetcndaeftcxeo, qvia judex Ordinarius fundatam-j 
habctjurisdi£lioneminperfonamreiconventi. Forum enim domicilii . 
fempcreftgenerale8cordinarium,acpra:dominatur,vcl(altcm coucurrit 
cumqvojy^etalioforo, fivecontra£lus, fivcdcli£ii, fivc deftinatxfolu- 
tton|iS| &(e etiam reifituatac, ejusqvc rclpe£ku proprieqvisdidt^rf 
txd^ '^^yerojotoldomiciliiaiM di€]fur«ompetens,u^'towe(u 
im4^$H|^eptione prmotioius aut fitis pendentix ftt declina 
>£attbr^p4'i^ poci^. utmmtpm, a»««i.jiMMt, jf^iif • . la prftienti igitui:;^ 
^ " "lUftOfdinariusfiijud^ 

£ a ' ftra 
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ftra crgo dcclinari dcinceps cjus judicium videbatur, Ubi cftim acceptum 
femeleftjudicium, ibi & fincm accipcre debet, L^o.ff. eicjsidic. 

Ratio decidcndi confift it in cxceptionc . q vae pctitur ex fingulari foro 
caufis,feudaIibusdcftinato,!tautOrdinariusloci plane incompetens fir, 
' eiusqvcjurisdi£lioliic omnimodo cciret, ideo, qvodiniftiusmodicaufis 
dominus fcudi ordinariam haberc dicaturjurisdidbionem. Vultcj. /^e ftnd^ 
K 2. c. 2, w. Qva: tamen ratio decidcndi hanc patitur limitationem, ut tum 
demum locum habcat , fidominusfeudinon fueritncgligensinadmini- 
Hrandajuftitia» Sin (ecus fc geflerit , communiter ftatuuntCanoniftz 
ad Ordinariumlocicaurzcjusdccifionem pertincre,ucideinceps plenius 
.dicemus. Dum igitur judex ille paratus eft adminiftrarejuftitiam, nec^ 
^ reusjiidiciumiftudrcfugit, nullaratio fiibcft.cur apud Ordinarium loci 
■ caufacaterminaridebeat. 

Je^cm] icil. Alexanderlll. Et qvia inantiqva Dccrctaliab Antonio Au- 
^^ftinoeditacapitulumhoc dicitur efiepars cap^Eamte, Auguftinus re- 
^ liqvaverbahuc pertincntiarepetitf.vf.i^. X. de€tAt.e$ tjval.ordmandcr. Cu- 
'^'2^d\is,wct6exc,s.X,de refiript. Eth2ccaufaeft,qvodPanormitanusdej 
BononienfiiCujaciusvcroclcTomaccnfiEpifcopocarum proponit. Ego 

nihil definio,qvandoqvidcminter AIcxandriEpiftolasDccretalishxcnon 
/ inveniatur hodie, & inccrta adco prapfiipponarur irdcriptio. 
^ poffeficnes] po/Tcnionis vocabulum utaccipiaturr/<^. Dd. adi,nj.f.de V.S^ 
• Hoc loco fundiaut prxdia defignantur, qvorum qvis habet utile domi- 
« nium. 

infeudum] fcudi vocabulum qvotemporcufii rcceptum fuerit, & qvos 
natalcs habcat, (bllicite inqvirit Dn. Struv, dtfp.ftud. n, j, 

excommunicMttonisfeH interdiSh] Interdi£lumCanonrftis cft cenfuraEccIe«2* 
fiaftica prohibens divinonim officiorum celebrationem, Sacramentorum 
adminiftrationematqvc Ecclefiafticam fcpulturam, fid. Jofeph. Gibali^ 
HUS de cenfnr. Ecclefdtftj. i. ^vtfi. 

Notandum hinc I. Caufas aliq va« privifcgiafas efle, & /pecialiforo veln- 
tiaflixas,qvatproindeapudaIiumjuaicemtra£}arifincpericuIo nullitatis 

, haudpoftunt. Talcsfuntcauficfcudales,cauficEccIcfiaftic«, in hister- 
ris caufie mctallicz fi(c« 

^ II. CaufastaIcs,fiinaIicno foroagitatatfuerint, nullumfacereprarjudi- 
ciunj, qvo minus deittcepsin foroproprio deiUis cognitioiaftituatur.Ju- 



aftica inforo fecuTari agitata fuifTet , fcnientiam illic iatam, qv.t opnone- - • 

V? batur,nuUiusefremornenti,Tcrrnino Martini i66|.mcauiaC<;i:i ^Otf» 
^ ^ie^25^firti5/ c. (0f or0 ptptjjriiiind Con^ 

'( ^^tO^ mimtm^ cx ipeciali codllicutione etiam in curiis proviacidibus 

\iy, fB^^iofeudalinon attendi CQiidtdoncm&qvatiu^^ 
yen|i^ j^tihicus ille iic, an Laicus, fed rem , qvac ih judicium deductcur» cu- 
' josratibnc Clericus zqvc coram jiidice lcculari, atqve Laicus coram judi- 
' ''^;CcEccWiafticocaufam ruamdetcndcrctcnctur, qvatena^feudumvcIEc"» • * 
V clefiafii^iim fueric. vel feculare* 6, JC^ difnr^tom» l^td, Aug. Barboia^ 

f*<U V-"' • ■ ■ ' .' 

^ V. Judicem pro confer vanda jurisdi£lione faa re£lc animad vcrtcfc ioj 
>n|UBaaces, fi tkmm competetis isfuerit, 8c q voad canlkm in judicium^ ' 
'''^ai^jurisdidfonemfo 

^j»jp||p>rocommuni. fivcapudjudiccmrei crdiiiarinmcaufamfeuda- 
H^^nop nifi in fubfidium^deficieBte foro feudali, agirari pofle* £. g. fi 
...domirius feudijuftitiam facercnoluerit, vcl diftulcrit. P^td. ^ppendix Coftci- 
' lt$ LAtiraneafu Ijl. pdrt, 46. cap.s,tom. HL Conctl. Mynfing. ctnt^ r>hf.s. 
tudwel. *r.]jnopf,jur.fef<d. cap. ult, Eaq ve propter, ciim Ericus V. Saxoniac 
infcrioris Dux in collationc £le£loratus Saxonixjab Sigismundo Impera- 
|||iip]^eritusfuiirct, 5cadconciIium 
. ^^&gifteu^ubu^ cognitionem ejns caufie 4d Coiidl iut a pe f tiu ere, cnm^ ' 
jiares Cuf ia^ codSttucre paratus iit,in fiteiis ad Concilinm datis^ tmi ' 
'^C^Lpag.sis* K^^^^^ ^ ^ -'^. '•■^^ ''^■^: \ ' - . 

^ VII, Nonperlonara lcdcaulam judicio fetidalifaccretdc^m. CaufSe 
smtemfcudalesfunt, qvando de ipfb feudo conftituto vcl ab ejus naturi 
\4epcndentibus, utifervitiisprsftandisjculpa vafalli&c, controvcrfia cft, , 
^vibus cafibus pro re nata veldoniiaoyelparibus, curiit competit cogni- 

^lfy^^xruw,iX0r(if,fenci,mlt,tt,4* ^^^''\'..[^-'''yf^'''\-\J-K-^' ' ' 

1« Singplaree^inforoSaxonico*, qvod inrari& ^oirincialibtts^^ 
(upremo convcntti de qvikisvis caufis pollfatt ^m«!eane<^invefti« 
nmcextra provinciam*domiciIium haiiii^iit, & nufl^j^ '^^^ 
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In ilt^dfii^ ibllidti eflefbn^il^t 'Aa««cad 

exei^^linscauiatevencas maximam partem dependeat,|inderr^ 
ofiSs^ivim proceflum a£tio pcragenda fuerit. Sed & in qvovis ^ . ^ ^ 
4^||S(Mce(reeil>iitnarrent apcrtc, proponantaccurate, conclndam'^£^HM' 
tcr, confirmcnt folide, nccfriiulant verba.ficut capraftercora. VenCDtaip 
deV^lcnnistnFarthen. Itttj^. ith. 3.C. 7. 3S. Undc prima hsec &'przcipuaj 
corum rolet&debctcfll' Lura , ut accommod^tam cuivis ncgocio invefti- 
gent& inftituantaftioHcm ; cam vcro, ut nominctcnus exprimant, neccA 
lenon e(r,qv^ndoqvidemruiBcit, medium condudcndi Sc conclnf 
ipfamapte&concmiie exponere* Judici haud paulo minor cnta 
firu&utam debfllqflBM|ra,necade6 debet iUfi ab a^oce, ut nonttn 
litatpm a£Hoai$ ex]^mt, exi^ere, dummodo qvalitas illa& d 
a£terj« e?^ contcxtu Sc connexionc verborum utcunqvc nercipi qv'ea&*?Ef^ 
hapcqvidcm ctiam (ccundumjus civile obtinent. Sed vidcturhic Pontifcx 
adhuclaxiorem iaconcipicndishbcllis notcftatem faccre voluifle > ut fii-' 
ftincriilli dcbeant, ctiamu qvalitas aaionis haudqvaqvam indccolUgf 
qvcat,&jubetproindejudiceminvcftigare,qvaliterrc habcat fa£tumi ttt 
maxim.ec.'^ narratio.nelibelli de co non lacis conftct* Qvpd enim pn tagtj 
nonmrftSfPDi^tificcm hoccantumcaverevoluifle, ncqvunomenr''^^^^ 
in libello neccftarid exprimi dpbere contenderet, id reae refittat V 
a Vacuna 6. dftl^iu. n, ^ (ed qvod porrd Bxt , neceHttatem tant 
lennitatisinhisverbisremiflamefle,vereor, ne lententiam Pontificis, 
tiuspatcntem,nimiumrcftringat, DircrtcvetatPontifcx fubtiliter inqvp^ 
rcre,Ciij:J?modinveqvalis a£liointentetur,non tantum, an folennitatesT ^ 
adhibitar f utvint. Et (an£tiPatres,qverum canoncs &inftituta obfcrvare^-: 
jubet, adlionum forenfium non folcnnia tantum & folcnncs form 
ipfam cti4p:inaturam Scqyglitatesminus cognitas habuerunt. Ut 
/meverdobil»repoflet,qvodjudexinferen#fintaiti2a^ . 
onisre{pki:redct3cat,qvodq:rentendacottlmisefleditoc!i^^ Pon£ ■„ 
tifextamen hoc infuner habito« fa£tumtaotum 6creigeft«veiititei6«^ 
dagarcjubet, qvo faclofecilem deinccps putat futuram decifioncm.SnJl^^ 
ipatim hoc diccre videtur , uti enucleate tradit Glofta, npminem tenctl^Tj 
a£tioncmproponere injudicio,cuiadd(vjudifiemnonte&etide qvaiitate ^ 
a£tienispropoiiuroUicitumeflc, £g;9 
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Ego vero non dittiteor, poiFe aliqvando contingere , ut ca!i procedcndi 
modofententiafcraturomnibusnumeris abfoluta, qva meliorem ant jo* 
ftioTcmnec prudcntifTimus conciperc pofletjudcTt; fcd profedo in qvam» 
plarimis caufis ille deficiet, & verendum cft. ne informi tali proctfTu latdak 
tur magisjuftitia, qvam juve cnr. Nec fruftra enim tanta cnm cura rouU 
tisqvc vjgilii?judicandiratio in artcm reda£laeft, etfinon ncg-cm, parti* 
um 5c advocatorum malitUm przvalerefaepe, ata ve impedire, q vo Ttiinus 
judex officio fuo defungi cx voto qvcat. Confiacnter igitnr alTtro, libtl- 
lum ita inftrui debere, ut a£iionis qvalitas indc colligi q veat, qvae utiqvC-» 
breviorcviahac judicemmultocertiorcmfacict, qvamfi illesxPontihcis . 
przfcriptomultis, atqveiteratis,8chinc inde,'propofitis interro^atfom- , 
bus perambagesfaftuminvcftigaredebcat. Verum enimvcrdvidcfar-* 
mihi Pontifex imitari voluifte lcges Impcratorias, qv2,habentur/5i^ ftt,' 
Oid,Je form.f^ impetr.ad./ubl.^ cxceflifTe mctas, ncqvc confideranc, pctL» 
lublatamimpctrandzaftionisneccilitateMnoTipiotinus tolli libelli fub- 
ftantiam,&CjValit3fem,utade6 hnic potiusDecretali, qvam conftitutio- 
nibuslmperatorumimputaridebera, qvod iwtat AntoniusPerczwrf tJltirH 
#*/.fa£i:umhinceirc,uthodieftnearteIitigetur, confuse,& mulcis adhiM-- 
tiscalumniis,qvamcenfuramab Impcratorum legibus merito-propuiiaC 
Brunnemanmis rbid. 

fScA^ttulo Londontnfi] In antiqva decretali lcgitur ; DecAtJc hondo» 
fttnji, uti & infra c . ^ X. de appellat, in Mpptndict ContiUi Lsttranenfis ///. p4r/, 
w,V. I. & Dfcan0 Lincolnienji^ 

frior ef Cleria] Inantiqva decretali legrtur: Prior Canonict , & re- 
£^ius ni fallor. Monaclfi enim, de qvibus hic agere vidctur Pontifcx, nefp^^ 
Clerici propric funt, neqve Canonici. Ktd, Franc.FlQTcnsindifertat.p. igti 
ef347» vivendi tamen inftituto Canonicis propiores funt,8(nihil olim i 
Monacho diffcrebat Canonicus. f/W. Anton. Bengens & Franc. Pinsfon. 
itt benef, tit. dedtvif. hnef. JT. 26. n.s6^jt. & ctnf ^v2 dixi ad LanctHott, Ub. i. tit^ 
2$^^,2, Infratamenci. A'.fl'^rf;>pr//.qvicleridpnmum dicuntur,mox.Cano- 
niciappenaintur. Et notandum hic Rogero Archi Epifcopo Etjoracenft, 
ciijus hlcmentiofit,parajnrqvosfuiffcmonachos,utiex Guliclmi Neu- 
b igcnfistcftimonioprobat,&cum dcfcnditFrancifcus Godu-inusi/*;»r*- 
fuL yiniL tn ejut vtt, Ncc igitur mirum , gravrm qverimoniam advcrfus 
cumRomamamoJia^hisdkUuuxi fuiirc. C;ctcrumdc Prioris vocabulo & 

^ * ■ ■ " ofEcio 
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officio videri poirunt Antonins Ben.gcus & FrancircusPinfsoiL<^« i^fw^f. 
tft. di dtvif.henef. J. 9- ^^9- &;qv2 dixi adLanceU, Itb. 2. ttu 19, ), 

/ipejiolica fgdts legAtMm'\ Triplex eflcgcnus legatorum fcdis Apoftolicx, 
tf itum efl: inter Caiioniftas, Legatos fcil. a laterc, lcgatos natos, & nuncios 
Apoftolicos. l^zW.Anton. Dadin.Altcn.Tra adc. 4.X.dco{fic.U^Ati. Augu- 
jftin.BarboCW</«r. fcc/*/./. i,c.s.n.2,fc^. DeLegatisnatis.qvaliscft Archi 
EpifcopusEboracenfis,noncrit <l'/rfo(joihv(Toy audire autorcm fivcconc- 
ftoremantiqvitatumEcclcfi2:Britannicx,qvascvulgandas curavit Mat- 
th.TUS V2ixVexMsCAHtt$4rieyifis ArchtEpifcopus, frtbente Jacobo Usfirio de Anti^» 
£ccltfBritanK c^^.pag.mtUi^s. Sicautcmille interalia Cantuarienfislcdis 
privilcgia refcrt: Ab hoc itaqvc initio Ecclcfiafticarum rerum fummapo- 
teftas penes Cantuaricnfcs ArchiEpLfcopos tam ab i pfis regulis, inter qvos 
ieptcm rcgionibus divifumtum regnumfuit, ad fidcm convcrfis, qvam 1 
pofterioribusRegibus,quiunadicionetotumR.cgnum gubernabant, ap- 
probatafempcrremanfit. - - ScdPontificcsRomanihacautoritateprar- 
ditos Cantuaricnfcs Archi Enifconos ut fuos Legatos nominabant,ut au- 
toritatem, qvamjurc fuo obtinebant, a fedc Romanafiimerc vidercntur. 
- - HaecfuitplcrumqvePapaliscalHditas eftaftutia,utqvorumautorita- 
tem in admimftratione Ecclcfiafticamaximam cflccognofcerct , is omni* 
um Regnorura dominium aitl'£lans cos fuos Legatos voluit dici , ut qvz« 
cunqve in adminiftratione fiia gcflerant, fua tanqvam univer/ali autorita- 
teficri vidcrcntur. Hac ratione nonmodo in Anglia Cantuaricnfem 8c 
Eboracenfcm, fed etiam in reliqvis Regnii Chriftianis cclcbrioribus Lega- 
tcsfuos nominavit: inScotia ArchiepifcopumS. Andrcx, in Germania 
Archicpifcopum Salisburgcnfcm, in Gallia Rhenfcnfem, in ItaUaPifanuro, 
6<inHungaria Strigonienfcm Archiepifcopum", qvorum omnium auto- 
. ritastanta fuitj-utcuminfcrioribusfuaeprovinciz qvibuscunqveprzlatifi 
in omni ordinariajurisdi£tioncconcurrcrent« 

faHumipfumff reiveritatem] Aliasdicitur ; /e/a fd&i veritaU itifpeBJ^^ 
Deqvaclaufulanotat AuguftinusBarbofa declaHfn, 173. rclax'areeam Of 
dinem judiciarium&omnemjurisfolcnnitatem atcp reduccrc adformam 
judicii indudlam dejuregentium,^vodqvepoflItincausaproccdi absqve 
Ubello&litis conteftationc. 

Ad hoccap,notcturI»Libclluminomnia£lioncjudiciaria neccflarium 
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efle, non folennem qvidem illum fenliper, & artificiose confeflum , adqvid 
cnimincaufisminimisftc interperfonas paupcriores (blcnnitate ifta, qvz 
non fine furaptibus ficri poreft, opus eflet ? talem tamen (cmper, q vac nar- 
rationemfa£tiSc qvalem qvalem petitionem continet, ciim ut judex fciat, 
qvidageredebcat,tumur adverfariusdclibcrarcpofllt, cedere an conten- 
dere velit. Eaqve ncceflitaslibcllitanta cll:, ut nccpa£lo qvidem interli- 
tigantes convenro remitti qvcat. Sichard. ad Muth.operatttrQde ht.cont.n^ 
4.HiU\g.tnDaneH.l,2s.i.4. Ut,B. Sitamenlitcs bfcvesfint, & maximevi- 
lium pcrfbnarum vcl caufarum, finc fcriptis & fine aliqva cxprnsS cogno» 
lccre prxfidcm oportet. anth^ nifibreves C, eU femem. ex brevie. recit, Oportet 
vcroetiamhoccafu A£tuarium, judicii ca, qvxviva voccproponuntur, 
fcripto exciperc, ut in futurum conftet, qva de rc litigium exortumj & qva 
ratione dccifum fucrit. 

II. Ncmen a£lionis cxprimcrc hodie nemincm tcncri. Carpzov. t, 
co»ft. 2.titf.i}. rnqvoomnesconfentiuntDo£tores.Utrum verbolirn idne- 
celTarium fuerit, valde mtcr ft difl!cntiunt,uti viderccftapudForftcr,<«i 
lnfltt. Itb. 4,pa^,24S. Gcorg OhrcQhx. deformAMd. ItbtU.c, g, n. J^.fetj. Andr-Ger* 
hard. exe^ctt. J"./}tn. is. n; 2. Bacho v. ad Trentl, vel. 1. dtfp, 4, th, 19. lit. C Hahn 
a^iWefenbec.ttt.de «.7. Wisfenbach.rtf^/. r#>. W./7. Aliqvi diverfitatem 
hicfaciuntintcrjuscivile& Canonicum, id qvodrcfutat Zocfius de edend, 
ft,g* rarionctamcn utmihi videturparum folida.qviafciUeares non fic_j 
fubjeila canonibus, cum nec peccati caufam concernat, nec matcriam fpi- 
ritualem* Qvafi vero non in aliis fimilibus juris articulis Poutifex cx nu- 
dofuo arbitrio legrs civiles immutaverit. 

ni.Formulasqvidemantiqvitus obfcrvandas prorfus abrogatas cflfe_y, . 
libellum tamen ita concipiendum cfle, ut de ncgocio, qvod intcr litigantes 
vertitur, & qvalitatc a£lionisjudex informari qveat. Pcrtinenthuc ver- 
ba AntoniiFabriC«^J./if'. 2.tit,jy,def. t. qvando ait: Abutunturplcriq; con- 
ftitutionibus, qvac formulas & impeirationes a£lionum fuftulcrunt, qvafi 
hodienihilrcfcrrcdcbeat,qvaa£lioneqvis experiatur, dummodo aliqva 
competat. Qvod fi itaelfet, non tantum eas formulas, qva: fyllabarum_* 
aucupationc cunftorum a£tibus infidiantur, radicitusamputatas,fi;do- 
mncmqvoqvejurisrationemfublatameflcdicendumeflrct, totamqvcper- 
turbatamjurisprudcntiam, q^vz in eo partim vcrfatur, ut doccat, qvanam 
& cui d£tio competat. Sane nec a£iionis impctratio ncccflaria eft, q vx 
~ . 1» iF oiim 
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olim cra*? nec formuls przfcriptis verbis concipiendae folemnitas uUa fu- ' 
pereft, fufficitqve eam cxerceri a£lionem, qvac, ut habet Theodofii confti- 
t utio, 5c rci apta fit, & propofito ncgocio competcns &c. Qvid in hanc 
Pontificis conftitutionem dici poflit rnAiri umov magis, non video. 

Ad cap.intelleximiis 7. 

Cafusexantlqvadecretaliitafehabet: Mulier nobilis Viro propter ne' 
cem Epilcopi Viccntini excommunicato nupta, poftqvam de tali excom- 
municationc certior fa£la fuiflet, qvarftioncm adverfus eum mb vit in judi- 
cio Epifcopi PatavinL Dubitabatur, utrum citari illc aut in jus vocari poh 
fct intcrim, dum excommunicatus efiet Et refpondet Pontifex, pofi*e eum 
conveniri, fed ita, ut non ipfe compareat in judicio, veriim ut pcr alium re- 
Ipondeat, procuratorem videlicct fuum vcl defenforem. 

Qvalis propofitafueritamuliereqvarftio, nullibi dicitur. Qyantumj 
autem colligi poteft, videturca propter excommunicationcm compertam 
ad fcparationem agere voluifle, ne ipfa communicare cogeretur marito 
cxcommunicato. Ut maximc vero incertum id fit, aut prorfus ignoretur, 
ignorari tamen neqvit qvaeftio ab Epikopo Paduano propofita cujus 
hic cft ftatus .* Utrum cxcommunicatus habeat perfonam ftandi in ju« 
dicio ? 

Ratio dubitandi eft, q via unusqvisqvc excommunicatos, anteq vam ab 
excommunicationeabfoluti fuerint, vitare dcbet, utnec privilcgium qvi-j > 
dem Pontificis in contrarium valeatc. s.X, defent» excornm, Qvpd fi igitur 
judexadmittcrctcxcommunicatuminjudicio, vidcrctur eidemcommu- 
nicarc, id qvod piaculum cft, & communicantcm ctiam ipfum cxcommu- 
nicatum facit c. jo. X. eoJ. Et propterca pcr ccnfuram Ecclcfiafticam com- 
pcllijubcnturjudiccs fecularcsln fiiis curiis Scjudiciis rcpellereexcommu- 
nicatosabagendo,patrocLnando &tcftificandor»J.ro</.<«^. 

Ratio dccidcndi eft, qvia fi cxcommunicatum in judicio convcnire non 
liccrct, dc malitia illc fua commodum repojtaret.cumtamcn cxproprio 
dcliftonemodebcatconditioncmfuamfaccre meliorcm; a£lor autcm-* 
e contrario in damno vcrfarctur, dum jus fuum perfi?q vi non poflct, atqvc 
ficin cf7c£lu ipfc potiUs qvam cxcommunlcacus cxcommunicationis poc- 
nam patcretttr, 

■'^-^ - • . '^- - Sic 
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^ Sic igitur concludit Pontifex , non pofTe qvidem excommunicatum a- 
ftoris partcs fullincre in judicio, poffe tamen ut reum conveniri, 8c, ne ob* . 
lletratiodubitandi,dcbcrceumnoninpropria perfona, fcd pcr procura- 
torem comparcre, qvieum^dcfendat, &exccptioneS|fiqvashabet, pro-^ 
ferat. 

Ego vero rationem rronvideo, cur excommunicatus ipfeinpropriaj 
pcrfonaprorfuscxcludi debeatabjudicio,deindecurutreus tantum,noii 
etiamutaftoraudiridebeat* Primum enim qvod concernit,excommu* 
nicatio meram fignificat potnam Ecdcfiafticam , (cparationcm lcil. a 
communionefidclium,qviepropterea ad judicia fecularia noneft exten". 
denda, neqveEccIefiaEhoc officiumcft, utregulas pracfcribat Reipublicx/ 
& poHtia:. Ipfum ctiam officium judicis neccTrarium cft, at propter neceP 
faria iftiusmodicfficianonaudent pro cxcommunicatis habere Canoni- 
ftz. qvicumexcommunicatiscommunicaut. Uttaceam, nonexcludi ab 
judiciis Ethnicos & publicanos , qvibus comparantur excommunicati,w 
Matth.xniJ, t-i.ytd. M. Ant.de Dominis^* Re^»Eccle(Jtb,s,c,^, n,j4, ncqve 
excufari pofTc , qvod pcr conftitutiones iftiusmodi Pontificiasjus genti- 
um,exqvojudiciafubftantiam capiunt, lacdatur aut infringatur, & tan- 
demmulto fanioreshacinpartc videri JCtos, qvinec Diabolo qvidem, fit 
litigarct,8( comparcret injudicio audientiam dencgari debere contcndunt. 
Thmin.ChsvtaT. cieexecut.feritent. c^t,n,ti6, Sigism. Scacci&tlejudicUb, 2»c^ 
2.nj6S. Eaqvepropteradmittit Andreas Vallcnfis«// paratitl, de fentenr,ex. 
comm. JT. i. n. 6. ponb excommunicatum reum fcmet per (e in judicio dcfen- 
dere * Scd cum ad textum hunc fibi obftantem refponfioncm parat, nihil 
omnino agit, 8c Leftorem de fentcntia fua dubium relinq vit. Eandem 
firntentiam tenct Antoninus Dianarf/3/. moral.part.s.tr. 9. refil. ur. Alterum 
verd qvod attmet, difpar ex co fit conditi a£loris & rci, qvos tamcn pares 
ubiqve in judiciis habcri voluit jus gentium. Rationem qvidem divcrfita- 
tis hanc rcddit Johannes Bapt. Vivianus in RatioKali, q voniam fi cxcommu- 
nicatusinjudiciopofict eflca£lor,haECcenfura Ecclcfiaftica contcmnere- 
tur, dum contra eam in confortio admitteretur. At qvacfo ego, qvalc inj 
litigiis & contradi£lionibuscontrahidicemus confortium? imd odium 
plusqvamVatinianumindcnafcifafpiusculeaudimus& dolcmus, Dein- 
decxcommunicatlonisnonhic efteffc£lus,utcxcommunicato ufum bo-*^ 
norumfuoruminterdicat, qvippe inqvacjus iiullum Ecclefiae compctit_»; 
I. F 2 fed 
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fcdutcommunionefpiritaaliexcludat, cumqve ftgregem fdciat ab con- 
fortio fidclium,noncivili,rcd Ecdefiaftico. f^td»^v^dtxip[tirA adLancelUn, 
ith.i, f*f* §- 'f' Ef re6lc proinde ftatuit Antoninus Diana parr.^, tr, 9, refd 
iif.excommunicatum peterepo/Iea fuodebitorecreditum, cumnecdivi- 
HO nec humano jure ille a debito liberetur, licet idem Diana alibi ueget, pe- 
tjpofl*ei(lud injudicio. 

Concludo igi tur cum Jacobo Mjtftertio ae/tt/}. Rom. Lsf, / 2, c, /S. n. 7. Pon- 
tificemitaftatuentem falcemimmittcrein alicnammefleiai, Scpoteftatem,; 
qvam non habet, fibiarripere, necjuri tantum publico, fcd gcntium etiam 
vim infcrre, & parum confiderate communionemlpiritualcmcum civiii 
confundere. Necigiturneccfieeft, utdisqviramus,qvidftatui debeat de 
•vcommunicatis toleratis, utrum etiam illi ita, utrcliq vi, excli^ abjudici- 
ia /int,qv3 dcrcvideripoiTuntMichacl Ferro Manrriqvc dediff,(fo9ncordt 
Mtr.foriqv^f. f},]o^.G\hd\m\\s dectnfur. dtfyv, 7, <f. t.part.7. 

utrum exe§mntunicAtus] Nude qvando hoc verbum ftat, non minorcin 
taritum, fed majorem excommuQicationcm intervenifle ftatucndum cft, 
€,pea. X, de fentent, excomm, 

/tarepofftt] h.c. contendere pofllt. Litigantes enim & corum advocati fta- 
bantinjudiciis,nonrcdebant/.^.C,^r;>oy?W. qvod ncc honoratis qvidem,. 
qvorum caufa agebatur, pcrmifl\im crat. /. /. C. dc ( ffc. ctvtl.jud. f^w/.Hiilig. , 
in DtnelU iih. is. Itt, G^. Jacob. Gothofred. add. l, 1. C. Theodof. 

Adhuncvcro textumid unicum notarcneceflceft, excommunicatro- 
nemgravem qvidem pcenamefle, eamqvcmcrirofummumfuturijudicii 
■przjudicium vocari a Tcr tulliano apol, c. 39- Sed in Ecclefia Pontiticia mul- 
tisabufibus pcflime corruptana cfle, utiid qvafiincompendiooftcndit_. 
T>aLnhmex\xsinthecl.confcient,p€rt.2,dtMl,3.efv>t(}.!t, intcr qvoshaud mini- 
muscft^qvodinrefeculariextralphxram potcftatisEcclefiafticx, utiin_> . 
noftrohoccapitulocontingit,eamerficaccm eiXa vclint, cum tamcn ex- 
communicatio non privet q venq vam dominio aut jure fijo, ncqve vincu- 
la velnaturalia velcivilia tol!at,fcd tantuni 3 beneficiis Ecclcfiar propriis 
cxcludat. Extorfitearesinfignem illam qverelam, qvam in Comitiis 
Koribergenfibus interalia gravamina fubnmm, 34. OratoriPontificio exhi- 
buerunt Principes & Proccres Impcrii. 

Confeqvitiir inde, excommunicationcm non facere,ut excommunica- 
•us audiri non debeac in judicio,dum jus fuuni perfcqvitur, Ec prdfe£t6 
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iniqvumcil, utjure&judiciocxdudatur, qvi deminusmanetrerumfua- 
rum.Prohibuicqvidcmctiamprxtorolim qvosdam poftularc l.i.§.i.f.dc 
pefiftl, Sed prohibitio illa in| favorem prohibitorum cedcbat , non in pcc- 
nam, qvandoqvidcm illi pcr ahum caufam fuam proponcre non prohibe- 
bantur, cum ipfe mox Prxtor edicat: Sl NON HABEBUNT 

ADyOCATUM, EGO DyiRO, Atcxcommunicatineqvidcmpcr alium . 
agcrcinjudicio permittuntur iecundum jus Caiionicum. 

Ad c* clerici 8»! 

InRegnoHunpriz fccnndum confvetudincm receptam furticrimen 
in judicio feculari vindicabatur, Contigit vero, ut Clericus iftiusmodi 
criminis rensdiccretur. Qvjfrebatur, uum illcctiamapudjudiccmlecu- 
larem fifti deberct ? 

t-- Ratiodubitandierat qvia confvctudo datjurisdiftionemc./;,-^.^«f/»r» . 
«wp.c.^.jr.</frfr^i>r. Scparemvimhabctcumlego, utpro lcgc non imme- '. 
ritocuftoditur/./.^^i^r/f^, cui accedit, qvod confvetudo,cujus hicfit_» 
mentio, in antiqva DecretaliRcgia dicatur, h.e. abRegcapprobata,utj 
adeoexRegisapprobationclcgispropriediftaraut fcriptae naturamacce- 
pcrit. Cumq ve circa furtum tantum'confvetudo talis invaluerit, ncc in rc- * 
liqviscriminibus fimilcqvid occurrat, videtur ea noninfuperhabcri de- 
berc. Qvp facit, qvodjulius Clarus/i^.j-.y^«rwr.ft/<y?.^5. confvctudi- 
nem particularcm fecundum qvam in aliavibus cafibus vel caufis & aliqvi 
Clcrici, puta in minoribus conhituti, a juaicc fcculari puniri poHlnt, valc- 
rccontjndat. Idqveeo magisprocedit,qvando a Clerico non Ecdefia- 
fticum,fcd communecrimencommifTumeftjUtihancdiflftrcntiam facit-» 
. Juftinianus NovelK ss. qvam repetit Gratianus c.fifvisii, y. /, Conf, Benign» 
Milletot, de^cUn. ccmm. cdf,piivtl. pag, Sf, • 

X Ratio dccidendi fumitur ex univerfalitate canoni3m,qvi nullum crimcn 
V excipiunt.fcdgcneraliterdifponiint, nonalibiconveniri debcreClericum, 
qvam coramjudiceEccicfiaftico.^^./flf. tit,cauf. n. y ./. Nccobftarc dicit 
Pontifcx confvctndinem, qvippccujus non major pofilt ifie autoritas, 
qva,-n lcgi «5 fcriptz, Legcsveron on dcdignari facroscmoncs imitdri, iit 
ip/eprofitetur Jnftinianus Nov.j.ififin. ef A'ov. s^, Ethlnc putatfore, utlu- 
bentidnimoiidcmcinones inRcgno Hungarix recipiantur; finminus, 
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aperte profitetiir, ex aliqva confvctudinccanonibus nuUum generari pof' 
(e prxjudicium. ytdd, c. tofiftfveris 2,<itfl. u. 

Qviddehac Clericorum exemptione (entiendum fit, plcniusdicam4<< 
cap» 10. Interim h?c notctur, nondum credidifrcco tempore vel Epifcopum 
Paduanum, adqvem Dccrctali^hxclcripta cft, vel Lucium Pontificem»ii 
Clericosjurcdivino excmptos cfie jurisdi^lione feculari, qvod hodie a- 
gmineqvafi fa£lo perfvadcrenobisvoluntCanoniftz. Alias enim dccifi- 
onemhabuifTetin promptuConfultor, &Papanon adCanoncsatq; Le- 
gcs civilcs, fcd ad Scripturam, juris divini fontcm, eum ablcgalTet. 

Deconfvetudinc autem.qvodadditPontifcx, nulluminde canonibus 
przjudicium gcnerari poffc, idJCtis Pontificiis, confvetudinis vimjufta 
aftimationc penfantibus difputandimateriam pra:buit, aliis confvetudi- 
ncm qvandam mixtamex Ciericorum&Laicorumconlenfuproficifcen- 
tem,aliis mixtamcum privilcgio confvetudincmexcipientibus;atqve hi 
ultimi fufficcrc putant, fi privilcgium tantum allegetur. Fatentur ftil. ex 
poircffionc immemoriali, ncc prxfcriptionis, ncc confvetudinis titulo rc- 
rum fpiritualium adminiftrationcm Laicis acqviri pofTc ^ attamen cx con- 
fvctudine prxfcripta pcr poffcflioncm illam immcmorialem inftrui pro- 
bationem privilegii a fummo Pontificc concclTi, Talcm autem probatio- 
nem fola polTcnionc centenaria vcl immcmoriali confici , ctiamfi nullac ex- 
hibcantur privilegii tabulx. In cum autcm finem reqviri privilcgiialle^a- 
tionem,utconftot, vclfiltcm cenfcatur, Laico idoneitatcm feu capacita- 
tem rci Ecclcfi iftica traftandx indultam fuiflc afummo Pontifice, Vid. 
qvosliujus fcntcntiae (c£tatorcsadducitPctrus dcMarca de concord, facerd» 
efimp.l.S.c.p.tr,6. Scdenim fubdubitoego,utrum fbla talis privilcgii al- 
Ifgatirne, non inln^ftis ncc oftcnfis qvidcm tabulis tranqvillari polTit au- 
la Romana. Et di vcr fx utiq vc hx funt probationis fpecics, conlvetudine 
8f pcr privilcgium rem acqvifitam dicere,qvarum vix eft,ut fimul utraqve 
de cadcm re infticui q vcat» 

legts non dedigtraniur] Modcftix hoc vocabulumcft abjuftiniano ufiir- 
patum, qvo fignificat, pofil' qvidcm Lcgislatorcm canones imitari , nonj 
vcro prxcise tcncri. Scd hanc modeftiam obligationis 6r debiti vinculuni 
intcrprttatur Romana Ciuia, oporterc fcil. lcges canones Ecclefiafticos 
imitari.ncc debere divcrfum qvid ftatuere. Undcjohanms Azorius/w^. 
morAl.ltb.s,cap,i2, Pontificix hujus definitionis rationemhis vcrbiscxpli- 
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cat,qvoniam ImperatorprardiftosCanones rcqvifitprofefrus,camqvem 
rcm adducit A/tft/<//4m^^ Scdcnim qva ratione fecutus fuerit,&qvam con- 
traria huic textui fit ifta novella, ex contextu ejus pater» 

imttart] imitarieftfimiIeqvid,nonidemfemper,facere. Undeetiamil- 
lae Icges imitantur Canones, qvi aliqvam corum partem rctincnt, etfi in rc- 
liqvisdiverfum flatuant. 

deomnicrimine] vocabulumhoc lactiushicaccipitur, utetiamdeliftum 
comprehendat, qvod alias ab co diftingvitur. ytd. Anton. Matchs. dt cri' 
Min,tnfrolegom,c» i. 

ClericHs] etiam hoc vocabulum late hic accipitur,ut etiam monachos 
comprchendat, utpotc in materia favorabili. Ku^.^axhor, de apptSativ^ 
tit, ji. 

ffr<}Hdicium] ita dicitur, qvod cum ante decifum fit, aliis qvxftionibus 6c 
caufis przjudicium faciat. 

Notarihicdebctl. Exemptioncm Clcricorum a jurisdi£iionefccularl, 
noncfrir juris divini. Qvantum vero hic intcr fe diflentiant Canoniftx, 
vidcri potcritapud Auguftin* Barbof. dejMr. EcclefJib, \.c,}f. jf. 2, 

II. Confvetudineetiam jurisdi£lioncm acqviri. Tiber. Decian /r,fr#- 
min, lib. 4. c. 27. Matth. Stcph . de jurisd. l. u c 3S. n. 46, 

III. Confvetudinecontrarialegi fcriptx dcrogari. f^id,Dd,Mdl,t,C.fU4 
ft \onga confvet. 

IV. Fdlfum hinc cfic, qvod putat Pontifex, canonibus cx aliqvS confve- 
tudine przjudicium gcncrarinon pofie. Ethihcrefte ftatuit Didacus 
Covarruvias pra£k. ^vajt. cap.^i. n.j. aliqvot in cafibus pofle per confvetu- 
dinemexemptioncm Clcricorum reftringi aclimitari. Nosaddimus, poP 
fiexemptioncm iftam omnimodo pcr confvetudinem tolli , qvicqvid cti» 
am a Co varruvia diflTentien^ dicat Johannes Azorius d, l. 

V. Canones non habcre vimobligandi, nifi cx convcntionc ftatuenti» 
um interie. Utautcminfupcr permodum impcrii obligent 8c vimaV*- 
yMxtfiKnv accipiant,neceflre cft ut acccdat potcftas principum legislatoria« 

VLFridericum II. Imperatorcm conhrma(re qvidem hocforumCIcri- 
corum privilegiatum per auth.fi atuimus C. de Eptfc. Cler, Sed exiguara jne- 
ruiflegratiam tiim apud Pontificios ipfos, uti conftat ex cjus hiftoria,tum 
apud Principes Imporii fupcrioris feculi, notante Hortledero /, uc, |. t},j6.^ 
',Jf* ».8/. 
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In AngliacuminterfratrcsDulmcnfis monaflcrii 8c monachos San£li 
AlbaniproprerparticularcmaliqvamEcclefiam controvcrlia exorta & in 
judicium dcducta cflct, tiratrcs autem Dulmcnlcs nuUa fui Epifcopi duto- 
ricatcintervementecomp9rui(rent,fpbdubitabac judexdfilega^ num^ 
todiitum (acis dicipoiletjudiciunfi, ficread Pontificemdelacd,ra1eaeeial« 
ebatrelponfum, fineconfenfu Epifcopifinaudicndosnon cfreDuImeniei , 
monacnos. Sivc, qvod pcrinde eft , pone , fratres Dnlmenfes pecii^fe P 
Pontificejudices delegatos, & Ponrihccm dubirafTe, num id faccrent cum 
autoritacc& pracfcitu Kpifcopi fui, juniilc crgojudiccs dclegatosilfe£>* 
omnia exqviriejusalTcnfura,cxccrocjvinju(iiciumnoninchoati» 

Ratio dubitandi cft, tum qvia id non oppofuerat pars advcrfa, tum qvia 
confcnfus Epifcopi non videbatur necefiarius, eo qvod a toto capitulo fa- 
£lumintcUigatur, qvod fita majoreejus partc ncc adeo cxpe^Wi debe^ 
univcfforum&fingulorumconfenfus. ' ' 

Racio decidendi eil, q via capitulumiinecon/enfi] praehtinihil oniMrif 
agit,& qvod ita a^um fuit,aprclafoqvandocun()verevocarlpOtdft<3^ / 
igitur lis,qvz fopicg credcbatur, aliqvandorcfiiicitecur, nonpartiuQi t;ilh«^ 
tum,fedipfiusjudicisintcreft,ab initiocavcrcutomnialcgitimefiant, 8c 
nuilitatcsevidcntur. Etpotcritcrgojudcx dcri.'<^um taleinyqviiubftui* 
tiamjudicii intrat, etiam partenonopponentc fupplcrc. ■ ' 

ClewcnsUl.] InantiqvaDccrctali italcgitur inkriptio: Jhxatider IIU 
Ahb,ui de EvesbstKt utadeo inccrtum fit, utri Pontificum Decretalishzc 

tribui dcbeat. Nomina autcm monafieriorum&£cclefiarumoEen4um#- 
ad Angli.t gentem pertinerc hanc decretalem . 

EytjiopijHt] q vi idcm Abbas fuit. Sic cnim obtinuit, ut qvi ibci/ejUici ' 
Canonicbrum Regulariumprjeeflent, Abbates&EpiftoptOmuldiGimt. 
tur. Ant. Bengeus & Flanc. ff\nCson.ilehiii^^tit,A4Umf,keiiifi '%.2§. 
Monachos autem fivccanonicosRegularcs EcdeOsDuliaenus Ordineia 
S Hencdi^ tenotifis docec Boni^cius VIU. »texirav,ammtth4k4k^0ill^: 

obiDieAnt] E^^go acontrario,fi nonobrincant Albanenfcsnihilc/re,qvod 
ab Epifcopo Dulmciiii proptcr aiTcnfum fuumnonreqviiicum^recratUri 
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■'qvcat. Andr. Tiraqvell.<^*/«r. mMritigUf.t.n.yo, Stultusenimisfuerk,qYi 
conditionem fuam meliorem fa£lam non vclit adprehendere. 

j^bbatem monA^trn feproponens] Hxc vcrba paulo obfcura funt. Eorumj 
fcntentiahxc efTe videtur; Nt Epifcopnt fnbfchtmatt Abbatis littmfopttam va^ 
Uar fitfcitart. Duplicem enim qvia talis Epifcopus gcrit peribnam, Epifco- 
pi fcil. St Abbatis, uti explicat Augudinus Barbofa de Canon. c, i. n. i}. fe^f, vi- 
detur Eccle(iam,dcqva lis fuit, nonutEpifcopus (ed ut Abbas vindicarc-» 
potuifTe. 

Hinc igitur notanduml. In judiciisanteomnia attendendameflelegi- 
timationem perfonarum tum ad caufam, tum ad proceflum, eamqvc, par- 
telicetnon opponente,ajudicccxofficio cxigideberc, nejudicium fiatc- 
lu forium & rctro nullum. Carpzov.;?» i. c. i. def.z6. Eft cnim null itas ifta in- 
ftnabilis flc usqvc ad mille annos poteft opponi. Barnab. Cornazzan.</«</r 
!• Cf /^;. 

II. Capitulum finc conftnfu prjelati ad agcndum vel dcfcndcndum ad- 
mittinon dcbcrc 

III. IntcrcfleRcip.utfirmae&validxmaneantresjudicatae, & nelitca 
ibpitx f efuscitentur. 

Ad c cum non ab homine lo. 

Rcpetiturhic qvzftio fupra cap, g, agitata.utrum Clcricusprop^ercri- 
men commilfum judicari poflit aut debcat injudicio fcculari. Et notan*«' 
dum,proponihu eandcminterminis fortiflimis i.an clericus cujuscuni 

?|vcordinis, i.propternullumomnino crimen,etfi, 3. deprehcnfusin eo 
ucrit, 4. .ijudicc Laico, qvantxcunqve is dignitatis fucrit , judicari debe- 
at ? Et rcfpondet Pontifcx. nullas omnino hic clTe partesjudicis fecularis, 
nec diftinftionem faciendam vel inter deli£la, vcl inter dclinq vcntcs, dum 
tamcn Clcricifint,veIintcrjudices(ecularcsrationcdignitatis ; fedtotam 
eam de Clericorura criminibus cognitioncm ad judicem pertincre Ecclefi- 
afticum. Solum vero eum excipit cafum, qvandoCIcricusdcIinqvcns 
poftindiclos univerlbs pocnarum Ecclcfiafticarum gradus incorrigibilis 
pcrfiftit,tum cnimadmittitPontifex,utabjudice feculari coisrceatur&Ie- 
^ gitimis pocnis afficiatur, idcolcil. qvia Ecclcfia non habct ultra qvid fa- 
ciat. 

Kationes dubitandi poflimthic perqvam multx confignari. Primum 
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fnim , qvod judlcem attinct, criminis lifarmajeftatis reumfe faccre vidc- 
tur,qvisqvisRcgem,rupremumomniumjudicera, poteftate hac privare 
velit. Et qvis enim magis Ixdit maj - ftatem, qvam qvi cjus fe impcrio fub- 
trahit, & potellatcm cjus ciKetriKr,v folUcitat ? Cumqvc Princeps nonipft, 
fed per alios ycl ordinarios , qvos conftituit, vel delegatos judicare folcat, 
non minus vim facit poteftati Principis, qvisqvis magiftratus a Principo 
conftitutijurisdi£lroncm in dubium vocat, autprorfas adimit. Et huc 
pertinentomniaeaargumenta.qvibustum cxjuredivino . tum cx princi- 
piispoIiricis,tum ex praxiantiqviorisEcclefixexemptio Clericorum im- 
pugnari fblet. r id. Gerhard. Loc, demagtJirAt.p$ttt,nMm, 44o.ftef(j. Rivet. *« 
txplicat,decaUtom,r.f,ig.is6;. Joh. Bcdzus<5!>y#<r. Reg.cotitra Belhrnt. cap.^,(i 
4' PetrusMolinxus demonarch. temp. Pofitif. cap. //. ^fj. Qvpd cri.Tiina ipla 
concernit, bono confiliooiim Jiiftinianus Imp. innovtH. s^, ddifta civilia 
& communia ab Ecclcfiafticis diftinxit, minimc tum rirgcntibus aut con- 
tradiccntibusEpifcopis.qvibusfuffivicbat, in Ecclefiafticis poteftatemj 
judiciariam.qvamipfamablmperatorcacceptam agnofa bant, pro con- 
ditioneftatusfui excrcere. Etprofetflo noniniqvum tantiim, fed Reip, 
prorfus cxitiofum cil, Principcm, aii cura (alutis publicar incumbit . non 
poffe coercerchomincs, pacis & falutis publicxturbarorcs. Modeftiafar- 
gumcntum fuit, qvod Juftinianusfic Principes rcliqvidcIitH Ecclcfi^fti- 
ca coerccre noluerint. Iftaverobeni^nitaseisin pernicicmcelTit, dum-t 
non Ecclcfiaftica tantum, fed promilcuc univcrfi& fingula deli^lafuz 
animadvcrfioni refcrvata voIucruntEpilcopi, rcnitentibus licct, 6c ad pri- 
ma fua principia fruftra rem revocantibus Imperatoribus. Dtniqve ctiam 
illudMajeftati civili dchoneftamento eft, qvodpromifcue omnesclerici 
cujuscuncjve Qrdinisimpcriocjusfubdu£lifunt, adeo ut nccacolythus 
autOftiariusafummoPrincipepuniri qveat.Iicet rebellionis reas argua- 
tur. cumtamen ipfimet Canoniftacillis, qvi inminoribus ordinibuscon- 
ftiturifunt,pIusIargiantur,Scpcrmatrimonium Laicis conformarihaud 
invitipermittant. 

Rationemdccidendincmomagispcrfpicuereddet, qvam Pontif.'x In- 
noccntius III. c lo, X. de conJlttHt. qvia, rnqv it, Larcos obfcqvendr manet ne- 
ceifitas, nonau£loritasimperjmdi fuper pcrfbnis Ecclefi.ifticis. Subhoc 
igitur hypothefi, fummus monarcha infimo Saccrdoti . imo ncc (accrdoti 
qvidcm,fcdClericooniniuminfimoeritfubje£tus. Exqvoftatiiunt, in_> 
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congrefliiRcgum&Sacerdotum, poftrcmos incedereReges,poftremos 
&n6nnifi3dnutumEpi{coporum fedcre, poftremos bibere debere. yid^ 
BG\\3irmM»i.de Rom.ronttf.c.7.^dLXOVl.adan'i.S7.ft^l.si, Hic fcil.eft cultus 
ille ftibje£lionis & dcpendentiae, qvcm fibi a Principibus debcriinon obfcn- 
re amplius, (ed apertc profitcntur rala capita. Qvp etiam pertinet, q vod 
cxnutu&indulgentia ac bcneficio fuorcgnarePrincipes contendat. Pon- 
tifexRomanus, qvos proindc exau£lorarc prolubitu& regno privare_> 
qvandocunque pofllt» Tantum abeft , ut Regi qvantumcumq ve fvimmo 
& abfolutx potcftatis, qvemcunq? Clericum Romano Pontifici fubje£lum 
condcmnare liceat. Cum abfurdum planefit, ut corrigcreautpunire-» 
qvis polTit illum , a cjvo ipfe corrigendus & puniendus eft. Concludit_« 
crgo Pontifex, non pofTe nec dcberc Clcricum dclinqvcntem ab alio,qvam 
a iuo judice Ecclcfiaftico judicari. 

Qvia vcro poenacEcclefiafticx, qvaefolzinjudicio Ecclefiaftico dccerni 
poflimt, ultraanathematifmunanuUac rcliqvx funt,&fieri potcft , ut poft 
omncs gradus adhibitos in crimine pcrlevcret delinq vens, atq ve fic pocnai 
iftas|contemptui habeat, tum demum,cum fpesnulla corrigibilitatisfu- 
pcrcft, remittendum eum elTc ait adjudicem fecularem , ut lcgitima poena 
afficiatur. Qvo tamcn cafu pro clerico amplius non habetur, qvippe a vi 
per degradationcm clericali ordine & dignitate prorfus exutus eft, Et ae- 
bet tamen nihilominus hoc cafu cfficaciter intercedere Ecclefia , ut citraj 
mortis pcriccilum, circa cum fententia modcrctur c. 27. de K S. efBcacitcr, 
inqvam,h. e. fine fuco & fimulatione, uti explicatClaudius Efpencxus Itb* 
ifdtirejs.e. 7. 

Qyis vcro non videt, qvam praefumptuose forum hoc Clcricorum,prin- 
cipis rcgimini fubdudlum , qvantpqyecumRcip. dctrimcnto exemptio* 
ifta fa£ta fiicrit. Enimvero falfum elt, nullum Laicis in pcrfonas Ecclefi- 
afticas competere imperium. Contrarium mukis argumentis firmarunt 
Andr. Rivctus d. l. HadriJn. Saravia deimp, attt,(^Chrsfi. obtd. Itb.s, cap,it.fc<j, 
Robcrt. Abbot^/* /«^r^w. pot.reg.pertotn RogerusWiddrington. dejuram.fi- 
del,c.i,fefi.4. & contra Adolph. Schulken. Ambitiofumeft, imope- 
ne infanumjus Trfoecipicti antc Reccs & principes idco aflFcftare. q vod falus 
aeterna faluti temporali pracfercnda fit. Ty rannicum eft, fumerc fibi potc- 
ftatem deponendi Reges & principes. Ncc indecens eft, aut abfurdum^-, 
jurisdi6liones & objctto & modo agendi difcrepantcs, hanc afti vc , illam 
V- . o G 2 , paflivc 
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paHIve in uno (iilge^oeoiicurrere. Qvin per^vam abfunilitti eft , .^1^^ 
llitizadverfum,atqve{candalofum videre Clencum S: Laicum cjusdeny^.. 
dcli£li rcosadeo diverfimode puniri, ut fciK Laicus paMiamortisafficia-**' 
tur, &in fruflafcindatur, Clericus autem antiqvalcvi pccna cartigatus, \ 
pcrfofumambuIctjUtidiflimulare haud poteftjulius Clarus/?«rff»f.ft<'*|^ 
^t^futm, 2s, Temperare mihi neqveo> q vin adicribam vei ba aliq va Bf ~ 
j^ni 'iJlilXfitontxtraQ.didi^ SicautemiUf sh 

defiaftidjudices neaufiem unqvjunmord addicunt, avantumvisad 
^Dnmiaisrcum» fedpccnziUorum terminantur ittfpenuonibus, priv^ 
llftus.dcpoiitioniDus, irregularitatibus,perpetuiscarceribus, nech 
^cclcfiaultra qvidfaciat. Ecclefiaftici nunqvam brachio fcculari tradua' i 
tur, nifi ob tres cadis, hafrefcos, falfihcationis literarffm Apoftolicarum, 8c_^ 
confpirationis contm propriumEpifcopum. Qvomcdo igitur punieiti^ 
4xu ficarii, inccndiarii* ipceftiiofi, SodomiUE, pardcidx, confpiratorcsi 
Wfl» Re^s, 8t eiiiH|fiBM uolilta^minum monilra, tsoa^ 

3vi maiiusiaeosiii^c0re«cogniitnr. SedTficieditur ipfis, judcx feci 
e criminccogn|9l^p:endnpoterit qvinfxcommuBicadomfubjicii 
JudexEcdefiafticiis rranam aliam pcEnamimponcre, nrqve graviorem.» 
itKponerepoterit, q^vam aliqvam cx fupra mcmor;itis. En igrtur manife-v 
iftam iinpunitatem m maximis & atrociflimis criminibus. Nam aut pro*^ 
fus nonptimre,auenonzqvalemcriminis atrccitatipccnam infcrreperij 
de eft. Ac iane pccnz omnes Ecdefiafticc^ihil aliud ipe&mt 
ut punuitDr, qvod. adverftis Ecclefix ilacum geftum eftf 
Cai^^muB i peccato & ad beatitudinem xtcrnam di{ponaol^r^^4 
jipS^s eflr poteftatisEcclefiafticZy bonum icil. (pirituale animariim;! 
^j^j^adverftis civifem focictatcmadmittitur, ad verfiis ftatus tranqvillifai- 
tem,8ctotius Reip.commodura , Ecclcfia punirenon potcft: qvodipfii^ 
Tion fit coramifia cuftodia 8c defenfio ftatus : ncq vc cnim ad ipfius muntiii 
^officium pertinct,^ Hancp|)caufam neccflarium cft, utcognitio crimi- 
num, qv;£adverfbs'clvi!i^i(bc!etatemadmittuntur» ftatumqve pertur*^^ 
lban^ad^e^US(^am|onqvjrper(bnam,adeospertineat, penes qvos e^^ 
f^Mierom wiini^attD*' QvandoqvidcntEccIeiSianeqvcpartes ne||^ 
^i^ces ne(jvepamasliabet protaliumcrimittum merito : 8cqyod ipficu^t^ 



flMiFOf aUtun pofida^ 
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'^■^ fxtali excmptoine in Rcpiibficaoriantur mala , qvafi in compendio 
iddifcerecupit,lcgatilIcvitamThom2BecketiArchicpiilopiCanW^ 

Qvod^o«frumaPontificepr2fcripti.mattmet mul^ 
npr^asdifceptatur.utrumtrad.tio Cler,c.,qvacxhibetur.lleC«ria; fec • 
•Snomnibi^shkenumeratiscriminibuslocumhabeat.anintribustari- 

' t Surhzrefeo» fcil. falf. in literis Apoftolicis comm,rr. . & "lum.n* 
prrnrio Epifccpo iUats ? Utrum in his efam tr.bus .ncorr.g.b.l.tas atten- 
Sidrbeat' Utrum in cafu incorrigibllitatis etiam degradat,o necenanafit ? 

■ Utromproptcr crimen valde damnofom & pernicorumRe.p. trad, nec|ve- 
ata"icScio fcculari,nifiincorrigibilitas accefferit?Incom 
«OTmexeidemgeneredeIiai,anveroex diverfis fpeciebus xft.mandiL. 

' C^mincorrigilMlisaUqvisdicatur, utrumreqv.raturfentcntiajud^ 
daratoria? Utrum non nifi per degradationem am.ttatur pr,v.lcg,umCIe- 
Sacejusmodiplura, Ae qvibus nunqvam adhuc conven.re potue^ 

i?.«Ar r " >K,. Tofeph. Gibalin. A.«ylr. d.f^vif, 7. Henr.ZoeC 
tXTal^fan^n.'.,. Aug Barbofa a^h. in primis yero S.g.sm.Scac 
cWJtimUc lA. i.U. De iftis vcro omnibus nullaplane nob.s fcdrt cura, 
avandoqvidem gravioraClericorum deliOa omnia apud nosMag.ftratum 
?«Saremvindicem habent, cui&juredivino &ex P°''"="«'°"i'" 
c-noTofos fmediftinaioncpcrfonaru poteftas an,madvertend.compet.t. 
. cJC",r,HClcment'i lH.hancDecretalemadfcnb.tCujac.us, pu- 
•telqve cxaratam eam fuinb ad Archi Epifcopum Stngonienfcm,& concut- 
MreadeoinraatcriacumMP.*.*'.'. ' . , < 

*%6mnw, fcd iaiiuam t^ntum ad ordines rccipiendos. Ordmis tamen ver- 
bumffencraliterprolatumetiamprimamconfuram compteheiidere dieiC 
Nicolaus Garfias.i. Umf^c,p.rt. 7.cap. r. «. . Petr. Gregor. dc 

' %JiS6 Unde&clericosprimz tonfurjc pnvilegio hoefon gaudweG^mmu' 

■ "5m-cftI)o£lorumaflertio.CotrarruvidS^./.w/'r. 7 i 

dmntndus efl] Veibum hoc de depofitionereali fivedegradationeacci- 
• «r Cujaciusqvamtamen fiite intercemiTe putat Jacobus Meno^chius 

* ^i^^ gT ""^" 

S 
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hicintelligcnda fit. Neqvc conccdendum Cujacio, EjM/copum hic con* 
tra dcgradatum deinceps proccdere inmcmoriam prioris Clcricatus;fi* 
Qvidcm poEnae , qvac fcqvuntur, nonminus adverfus Laicosdecernipos- 
iunt,qv3m advcrfus Clericos,utmaxime per dcpofitionem hicintelliga" 
mus dcgradationem. Dcgradatio autem ex communi Doftorum lcntcii- 
tia privilegiumforiadimit, & Clcricum redigit in ftatumLaicum fiveft- 
cularem, id qvod depofitio non facit. Cartcru m de cercmoniis , qvae ad- 
hibcri folent in a^Elu dcgradationis, vidcri poterunt Slcidanus Ith, ^.^rf^, w. 
tSt Petr. Suavis w Conctl. Indtnt. pa^.S7f» 

anathemdtis wwrrow^JExcommunicationem minorem & majorem & ana- 
thematifmum ita diftingvit Cujacius, qvod minor excommunicatio S pcr- 
f*, ceptione Sacramentorum tantum,majora fraternafocictate &confvetu- 
■ dinc, anathematifmusabipfbcorporeChrifti fcparet&avellat. Relicjvi 
Canoniftac nuUum faciunt difcrimen inter cxcommunicationem majo- 
rem 8canathematifmum, nifi ratione folcnnitatum,& qvod anathcmati- 
finodira: imprecationcsSc maledi^lioncs atqve exccrationcs publicx ad- 
jiciantur, CovarruVf adc, alma mater.parr, i. §. s. n. s. Avila dc cenfHr^fart, 2, 

^IH^ potejtatem] Poteftatis vocabulumutfumatur, W. Dd.ad,l. ^i^.ff.deKS. 

Notcturhicl. Exemptionem Clcricorum prima fua principia habuific 
ex privilcgiis Principum, qva tamcn illi a jurisdi<?tionc inferiorum tantiim 
juaicum eos liberarunt, falva fibi poteftate, qvam in eos non minus atqve 
in aliosqvosvis fubditosaut cives retinucrunt; fcd Poncifices deinccps 
protcrviorcs faclos, qvod ita ex pri vilcgio 5c conccnione habcbant, fuo ju- 
^ .^^:^ refibi vindicane,Principibuse.ipotcftateprorfusexclufis. 

^f»^' ir, Ecclcfiz poteftatem extcrnam ultraanarhcmatifmum nonextendi, 
8c brachio proptcrca fcculariopus eflc, ficubiinordincmcogidcbcat re- 
fradarius. 

Adc.qviaii» 

Vinccntiusc^vidamPatriciumab Ecclefiafua dejecerat,aqvo deinccps 
coram delcgatisjudicibus convcntus brevi poft dicm fuum obicrat. Ei 
fuccedebarRogerus,eandem Ecc]cfiam>qvam non ignorabat vi occupa- 
tam,ingredicns,ejusqvcpoflcflioncm adprehendens. Dubitabantjudi- 

ces 
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idct^gpljjjptninJ vicommintoTiis advcrfiisRogieruni perinde, atqvead- 
vii^s Vihccntium proccdere in ca u fa poill nt. Refpondec PpntifeXjjll» 
^itncontinuariadverriis ruccclTorcm dcberc. 

^Ztio dubitandi crat, qvia advcrfLis tertiumpofleflbrem & fiicccrrorem 
fingfularerainterdiclum unde vi non datur /. j. ff. devt ^ vi arw, Scdadver- 
lus eum tantum, qri vi dcjecit, vel dejc£lioncm fieri mandavit, vel dejc£li" 
onemfa£^unratam habuic/. /. J. 12, ^ 14*^0 tti^ldm^ttnrcap, is. X, denjlu, 

Cut^^^hem decidendi & veram fiujus capituli explicationcm ap3g| 
^^^^^TwAuguftinus Barbofa, q vi poft mulcam diipotationcm lfn' 
te^llgis qvamefrcrtlcnfum. Primddicit» inhoc rclcripco ii 
c<]^i|iMh|w bcneficio,qvia fuic reale dire^um prin^^^ 

MBaftremVdcaufam deqvaagebatur.non contracertamperlbnam. llil 
ptiravcramego,*ipram actioncm iiitencatam. non refcriptum fnpera^lio- 
neimpetratum,rcalcm aurpcrfoiialcm tdccrc'a£lori'» intcntio iem, Etj 
caula,qv2hic vcntilabatur, inftituta cratcxinrerdi£^o, undc vi : Intcrdl- 
£la atitcm omnia, licet in rem vidcancur concepta, vi tamcn ipfa peribnalia 
funiA /. §.pe»,ff. deimtrdiB, Deindeaic Barbofa, refcriptum boc Pontjfeis 
ead^^^d iocceflbrem (ecundum vim comprehenfivam, qvia cdtiqpl^ 
henfttnf fiibqpfis verbis rcfcripti. At vcro hocin controverfiEeft>&uil* 
de^pm h u ic comprehenfioni fai.tct Barbola ? Cujaci us jus n o vum fingilf 
lijujfcivili diverfum^idqvecomprobat rv cap. is. X,de reflitMt.fpol. At, fi ve- 
rum eft.qvod (latuuntCanonin:.T,non prius qvamper iftudcap rs.qvod 
Innocentium Hl. autorcm habct,jus novum introdu£lum fuinc, non po- 
tuitiflndantcccnbricjusCcrlcftino IIL qvinoftrxhujits Dccrefalis autor 
eft,adii.ribi. SimpIicilTima igitur ratio accidendimihi videtur ifta, qvam 
I JohJJapt, Vivianus , q viaftil. co ipfo , qvod afiqvis icienler tecipiir 
kun w vicio, videtur habereratum fa Cbam pncdecefibris, Tafcm^ 
Initefdii^ ondc vi teneri,ftv /. 1, JT. 14 /. dt vi ef vi 4rm. dixi fupra. Et 
f^6pon^Atamhabcat,qvi(cicnsviciamanteceflbris idem fa£io fuo» 
ilipfe qv6qvepofte{rionemoccnpar,apcrtecomprobat? Non enim_j 
verSstantum,r.df.J(floctiamrarura habcri potcdj. ^.ff.rat.m/rcnjh.tif. il- 
lud^ddo, non videri vx priorc refcripro fiicccirorem Vinccntii condcmna- 
n DOtuiiie.qvippe qvi lx peiUaclo ucmunitcnetur; poteft tamcn illc ex 
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iecundo hoc fecundum formam prioris judicari/itautfwmaprioi^ 
Ifcundorepetit^.&delcgatiorenovata ccnfcatur. ''^*' 
Jden.]EiL antiqva Dccretali calis occurrit infcriptio: Calefiinut te^ 
)^JiEpifcofo&MmiS,Mani. SeAi9tm»Cortcil.it^ intera£la 
.fm^t, 2f. C4iff, 9. hoc modo legicur .* Idem (fcil^exander IIIi) V 

Jfpot$ jihbatideS. Albano^ 
ingreffus] i ntrufijs, legitur in tom,^. Cancil. q vod ipHim etiam vocabiitimS 

vimqvandamdcnotat. Etutmaxime intrufusiHc vimiprt abinitionoit 
fecerit, fcd ab aliis, dum intruderctur , vim pafliis fucrir, vim tamen & ipfe 





i^mpo/leli^remibenftamenjurecanODicOy^f. it,X, dtnfiiet/polimtcj^m^ 
lffj^ng^^emnirc\d\SeTcnt\am interjusdvile&Canonicum. ^** 
y,^j95^iCi|^ifliones efTe ftri£li juris, neqve extendi dcbere aperfonaM, 
pcrronam,a cau(aadcgiiiaqi» ^ficpoinrd. f^id, lUiCg^R^kna dc (omm^ 

; Cfpfeatwiliocfivcf^dfeprivilep 
TOmana» iivedetalibus, qvjBipiaafiisEccIcfi s concedereqvotidkil^iiliC 
«ccipiasV utrobiqve ^maximum invenics faftus & pradompcionis Papaliir 
argumentum. Qvpdenim primum gcnus attinct, qvis crederc vclit nu*^ 
do Pontificis afTerto.creditam fibi in univerfas Ecclclias a Salvatore Chrr- 
ftopoteftatemvicariam,&collatum iimul infallibilitatis privilegium , uC 
errare nunqvam poHit ?iQyis credcre velit, non in Ecciefias tantiim, lcd in 
univprfas Rcspublicas, & ipfajPrincipum capita iummam ei competert 

Soteilar^m tntti Ecclefiafticam^tum temporalem T £t hatc tam^ jir^ 
8nttir,maxinuipere urgentfcdis Romanx praecones. FkttJolkfiUi 
fta de procur. Indor, fal, lih. s.c?. Tiiomas k Je&L dtnmferj^gm, p4^' ^ _ 
fiigitUfdel^is ^bus iudicandi neminicuiqvam relinqvitur poteftas;> 
«pqvidemexSpiritusS.officinS, ccccus planc exigitur afFcnfus ScreliffifT 
ipfadeniqva fiet bfuta» Circa alterum non minorfcfc cxferitPontiftc« 
arrogantia » dumextradioecefin fuam,^ad qvam limitata cft ejusjurisdi'-' 

£tio>4liorum£pifcoporum diccccfcs invoiat* eorumqvc fubdicoseispkMv 

.... ...y . ^•'fir- - 
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nc invids fubtrahit, atqvc fibi uni immediatc fubjeftos facit. Privilc^* 
umhoc dicitur, per excmptioncm Ecclcliz aut Manaftcrio conceirumied 
q vod non alitcr, nifi pcr tyrannidcm Ecclcfiafticam dari potcfl. Et de^ 
tali tamen priviic^io ncmini ullijudicandipotefiasfupcrcft, 6c ip(e illcE- 
pilcopus, cujus jurisdi£Uo violatur, fandlo filcntio id approbarc te- 
netur. 

Cartcrum ad fecundum hoc gcnus Decrctalem hanc rcfcrridebere viK 
dubiuracircpotcric confcrenti partcmejus altcram, qvxcxtatwc.^. Jr.<{i 
iwttgr,rtfi. & cum hac noftra coafiandacft. Dumenimdifccptabatun.*, 
utrum Monachi Rothoncnfcs finc confenfu Epifcopi Vcnctenlis, in cujus 
diccccfimonaftcrium fitum erat,AbbatemfibieIigerepo(?cnt,Monachiad 
privilcgium exemptionis aPontificibus anterioribusimpctratumprovo- 
cabant. Id cum accuratiiis cxaminafi*ent judiccs dclcgati, Pontifex iftud 
cxamcn improbat, & fupcr tali privilcgio ab nuHo unq vam cognitioncnu 
inftituidebcrcrefcribit. Etdc poteftatePontificis nullaqvidem mihi vi- 
deturtumfuifiecontrovcrfia, qvandoavidcra , qvod facrilegii inftar ha- 
bcnt Imperatorcs, fi q vis dejudicio fuo aifputare vclit, l.2,C. Hterim.fkcriltg, 
id finc dubio in cafu fimili pro vcro lacrilcgio circa Tua judicia habuerunt 
Pontificcs; Scd difceptatio omniscx interprctationeortafuerat, 8c tali 
qvidem. q vac vcrba privilcgii dubia, obfcura & perplcxa conccrnebat. Ta- 
lem enim fibi foli relcr vatam fupponit Pontifex, ad exemplum & imitatio- 
nem Impcratorum in L dt LL. ^ N^vtU, 143* fr, 

Rationem dubitandi praccipuam & glofl*a 8c pIcriqTc intcrpretes omnea 
hanc ponunt, qvod hoc modo Pontifcx ficrctjudcx in propria causa ; atcp 
hinc ingencreqvatcnusidliccat, multa congeruntadprxfentem ftatum 
nihil facientia , nififupponas, dcprimo gcncre privilegiorum, Romanx 
fcil. Ecclcfiae compctcntium , hic fcrmoncm cfic , qvod nobis fccus vifum 
fuit. In Crcundo verogcncrcnon magis vidctur Pontifcx cfircjudcx in_> 
propria causa,qvam teftis , qviteftimonium fuum obfcurum mtcrprcta- 
tur, qvandoq viacm privilcgium allcgatum probationis viccm fubiit« Ra- 
tio igitur dubitandi potior mihividerurifta, qvodjudiccsdelcgatihanc 
q voqvcdc vero privilc^ii fcnfu cocnolcendi potcftatcm fibi conccfilim ar- 
t)itrati fucrint", cum ilh, cuijuristfi^^io data cft, ca qvoqvcconccfljacficj 
intelligantur, fmc qvibus jurisdi£iio explicari non poffit, l,2.f dt juris- 

' . H ^ Ratio 
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Ratio decidcndi eft,qviain LegibusautprivilegiisobfcurisreciMren- 
dum femper eft ad Legis aut privilcgii autorem > ciim nemo eorum zni- 
gmata fol vcre 8c omnious aperire idoneas magis fit, qvam cui contigit efr 
fe Lrgislatorera & privilegii autorem</. /. izX.dt LL. Et qvanqvam Suc- 
cefsores in fede Pontifieia icnfa Anteceflbrumltiorum ieiiorcntfappena- 
mero ipfi.ordini tamcn naturx convenicns magis cft, abhispotius, qvi 
publicum£cclefiarumi\atumcxa£liustencnty qvamab aliis, judicafidi 
tantum muneri defUnatis cxteroqvin privatis, interpretationem expe- 
£lare. 

Jidis -/^/Jtf^»/*^*] Vocabulum hoc omni fedi Metropoliticx, imo cuicuncp 
Epifcopaliolimtribuet-atur. HodieveraidlibipropriumcfTe voluitEc- 
clefiaRomanafive potiusPapa. AW«.Autor Euchariftici Jaccko Swmttnd» 

Notandum hic I. Triplicem efie legis interprctationcm^authenticam'' 
ulualem & Do£lrinalem, illam fbli Principi competcre, 8c locum invenire 
in verbis obfcuris, ambiguis, &perplexis; iftamexufu &confvetwdine-,v 
• qvat optima legum intcrpres eft„peti i hancex JCtorum opinionibus nar' 
lci. f^id.¥T?inc.S\zxtf.deUgty.ltb^6,c,u Roger. Widdrington sae jMram^fi^ 
dd. e, i^2ag^2,f»qM, fi. lubet, dilputatio noflra qvarta^f junb^majcjt. num. 

IL Etiam in privilegirs, ubi verba oblcura arambigna funr, ejus eft in^ 
terpretari, cujus eft coiidofC» l^uL Georg,. Acac. Eneiikelius. depmtUg^JiK 

Ad!Gnovitin'ei5> 

Vt ptanior frathujusDecretalis cxplicatio, & dc fcopo ejifsexaftlus eon^- 
• jRetdclibandumnoEmihileft cxhiftoriaiftius temporis,qvac itafehabet-?.. 
Dcfun<ftofineliberisRichardoprimo,Angli2Rcge, fiipcrftites erant cjus- 
(irater natuminimus Johanncs', 8ccx altcro fratre natu majorcGoiFredo' 
five Galfrido nepos Arturus. Johanncs in regno fuccedebat, exclufo Ar- 
turo, & deinceps occilb, qvod fibi metuerct ab illo, nc aliqvando Regmim 
invadcret, qvippe q vi, ut multi lentiebant,}ure repraelentationis in lucccs-' 
fione prsferri debuiflTct. Id facinus indigne ferens Philippus Auguihis- 
Rex Galliae propter fingularemaffeftianem, qva ArtufO jun^ius erat,.cau' 
iktas.&a]ia»qya&reiun facere potecam Johaiiacm; eidiemdicitapud Cti.^ 
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riamParium, utpoteVaftllofuo. Qvempoftrepctitas citationes, cum 
noncomparuiiTet, fcudo indignura &»propferca Ducatu Normanniac 8c 
Aqvitaniac, itemqveGimitatuPi£tonum, Andium&Cenomanorum ex- 
'CidifTe pronunciaruntjudiccs, Ad exeqvendam iftam (ententiam cum_f 
' valida manu Normanniam ingreflus Philippus pleraq vc loca omnia fub* 
cgit, Qvp rcrum ftatu cum imparei viribusciretjonannes, apudlnno- 
centiumlll.Pontificcm conqveritur,injuftum fibia Phllippo illatum fa- 
iflebellum, nec fcrvatum abeo juramentum, qvopa^as lccum inducias 
confirmavcrat, paratum idcirco le eirejudicio contendere , ut iniq vz Phi- 
lippi aftiones eo magis patefcerent, Innocentius, cum per Icgatos move» 
renonpolTetPhilippum, utabarmisdefiftcrct, &judicioab leconftituto 
deccrtaret, interdnili fcntentiam nifi is paruerit, promulgare conftituit, u- 
ti patcc ex coff. I. X, dt ojf. leg. ff c. 4i. X. de .ip^elleu.C^^^ rcs cum attonitos red - 
deret prxlatosFranci2,& fufpicio inde natacftet Pontifici, minus ohfcrva* 
tum iri hoc fuum inte;di£tum, qvod in Rcgem illi propenfiorcs vidcren» 
:tur,prolixas has ad cos mittitlitcras, qvibus 8c rationes reddit fiji procei- 
Sifus, & conqvifitis variis argumentiseis pcrfvadere intcndit, jufteafe pro- 
^nult^ari interdi^^um, & fibi proinde ab eis obcdicntiam debcri. 
V ObiaT obtervo. Johan nem Rromtonem in ChVoaico ftib Ricardo I noti' ^ 
^jid Johannis, fedad Ricarditcmpora hancPontificisDecretalem rcferrc,», 
jjEjusverba hxc funt: Succeflit Innocentius Ill.inationc Campanus, ad 
^vcra Rcx Ricardus nuntios mifit & conqvc [lus eft de Rcge Francorum_j 
i^fupcr fide fra£ta 8c juramento nullatcnus c brrvato. Super qvo cum vcl- 
^et Dominus Papa eum convenire pcr legatum, przlati Franciae ipfum no- 
-lentem refpondereapud dominum Papam cxcufabant, rogantes, ut jurisi, 
6r di£\ionem nonlideretRegisFrancorarn,qvos fuper pctitionc irrationa- 
J-bili Papa rcdarguit vchcmcntcr, ficutpatct, extra dejMdtc.cap, novtt tlU. Ve- 
fcumenimverohpfushacin partc videturBromro». Uti en-mcxMatthzi 
*^eftmonaftcrienfis hiftoria patet- fa£lus fuit Innoccntius Ill.Papa die 2 1, 
Febr.MCXCVIII. & co rcmporc fuperior eratRichardus,dupliciqvc vi- 
^loria gloriofus, nec opus habebat, ut Pontificem de pace concilianaa im» 
. » ploran t. EtimofcribitMatthacusParifienfis, tumtcmporisnonRichaf 
dum, fed Philippum viribusfra£lum a Pontific» impetraiTe^utautoritatem 
fuam intcrponercr, Richardum autcm cum indignationecxprobraffePon- 
tificisLegato, qvodillemultoties reqvifituspercenfiiram Ecclcfiafticam 

H % com- 
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compellerenolueritFrancorumRegemadreftitutionem terranim fibi in- 
jufte ablatarum.Induciis tamen menfc Septembri eodom anno ex Pontifi- 
cis inftantia pa£lis , poft fcmeftre fpacium diem%um obiit Richardu6#* 



itlnno^ 
iificRc|* 
, idiiM 




£x qvo conficitur, periftud anni fpacium, exqvoPapafa£^usfuitInn 
centius,ad obitumusqveRichardi,haudqvaqvamrefra£lari«mfu"^ ~ 
gem Francorum, nec opus adeo fuifTe interdi Ao, aut fi opus fuiflet, 

1>etrari non potuiflea Richardo, &Richardumipfumreconciliatum PhiJ^. 
ippodeceflifre.totomqveproindenegocium, de qvo Dccrctalishxcagitjl 
ad Johannis tempora rcferendumcfleiUtinonobfcurc proditPolydorur 
Virgilius hiji, -^t^l, Itl^. Qvo etiam pertinct, qvod judicii fcudalis mcntior^ 
nem faciat Pontifcx^tale autcm nonRichardi led Jobaimis tcmpore inGal'^ 
liahabitumfuerit. 

Ut in compendium redigam hujus Decretalis fentcntiam, non alia 
fncnsPontificis,qvamutexcularctproceflrum interdifti advcrfus Regc 
Francorumafedccreti, utqve przlatesrcgni&pereosunaplebematqve 
populumavertcretafide&obfeqvioRegis,qvafi non obtempcrantis Ec- 
clcfix,fivcfuis potius przceptis. Atqve iocircoDccretalcmhanc vaMi 
txagitat 8c eruditc perftringit Carolus Molinjrus aJ. SCt.FrancU contra akHj^ 
..«^4;^. n.^i.fef* it, Marcus Antorius dc Dominis^^ ^/>, E4cltfUb,s,c,2,n,j2^ 
Ifiij. ($lih.6,c,3,n.S2, 

Tota qvatftio in co vertitnr, trtmm rc£lc faciat Pontifex Romanui, 
ovando in hac Rcgum contentione flias interponit partes , & in Regem 
Gallianovumiple inftituitjudicium, eumq; ,n» pareat, interdi£li dcnun- 
ciationc minaciter terrct, &utrum huicPontificisdccrcto ubipromulga- 
4uro fiierit, parcre debcant Ecclcfiac Gallicanac praclaci ? Cumqvc in utram- 
„^vepartemipfcprolixe dilputetPontifex,nccdubitandi nec aecidcndi r»» 
'troncs aliunae,qvam ex ipfo contcxtu,erunt petendz. 

Prima ratio dubitandi hxc cft , qvod Rex Galliae exeqvatur ftntentiamv 
qva Rex Angliac proptcr feloniam commiftam a Paribus curiac condemrMi- 
tus &fcudoindignusjudicatuseft,qyodqveade6RexGalliac non amplfl% 
usqvodRegisAnglixeft, (edqvodnbi lcgc commifli acqvifirum cft, pc^ 
- ieqvafur. Undecum totum hoc ncgocium feudi amiflioncm & proccf?un» 
fcudalem concemat , nullx erunt hic Fontificis partoc^ nullus inccrdi£lo» 
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Sccunda ratro dubitandi cft, qvod injnriofom videatur, fuprcmum iiu 
Regnofuo Monarcham de rcbusin Rcgnofuo & Regali fua fupremajir» 
risdi£tionefiti8, contentiofam &judicialcm caufaJcognitioneralubire_^, 
atqve partis liti^antig viccsfui^ineredeberc, necapud judicem qvidem_« 
competentem, led apud extraneum poteflatem hanc fibi ufurpantem,nul- 
la cxceroqvin autoritate fuffultum^ nec ulla jurisdi£lione in Rcgno Gallia^ 
munitum. 

Tertia ratio eft,qvod alitcrcumRegibus,aliter cumaIiis agendumfic* 
Et certc Regesxum fuperforcmhabeantneminem, judicariitanon pol-' 
funtjUtinferior aliqvis, niCipfi fpontefcaltcrius potcftati fubjecerim, 8C 
hac ratione in fe ipfbs jurisdiftionem conceflcrint. Optime Vitiges apud 
Cafliodorum: Caufa regiae poteftatis fupernis eft applicanda judiciis, 
qvandoqvidem illa a Calo petita eft, ita foli calo debet innocentiam. NcC 
aliafuitlentcntiaDavidisin exomologefi fua Deum his verbis, Tibifoll 
pcccavi, alloqventis, yid. Commonefa£lio & Arr^um FnrUtmend fsrifl 
tutverfuj Btilarmini Itbr, de pettft.fumiri Pontif.^ag, j^, 

Qvarta ratio caqvc haud lcvis momcnti, qvam idcirco dc incfuflria O" 
inittit Pontifex, hafceft, qvodtota ea cairia, qvam refufcitarinunc vult-# 
Pontifex.jamdiu in judicio examinata & per fententiam decifa fit, eaqvcL> 
vircs reijudicatz acceperit. Ad qvid erg© novo hocjudicio, qvod pciLf 
delegatos fuos conftitucrc intendit, opus eft ? Uc maxime tnim alia cii ver- 
la iententia & plane contraria expe6iari qveat, ea tamen adverfus rem judi« 
catamnullum plane effeflum habebir, qvandoqvidem fcntentia eontra-» 
lententiam ipfojurenullaeft.Barnab. Cornaiian. dtcif. no. w.^.Hartmanii, 
Piftor.o^yT/i^.». /». nec refcripta admittuntur, fidecifafemelfue itcaufiL* 
judiciali fententia. Id. Cornaizan. dtctf. 12. n j. \ prailertim cum hzc ipGu 
caufa in executioncjam vcrfetur, qvje fufflaniinanda non eft. 

In conqvircndis rationibus dacidcndi valde occupatus 8t prolixus cft 
Pontifex. A d captandam autem bencvolentiam prxmittJt, dc proteftatUT^ 
jejurisdi£lionem Regis Gallix turbarc, & de feudo ipfo cognoicere nolle* 
Jurisdiclionesfcil.RcgisGalliae&fiiam fcparatase/re,necconfundi intef 
fedeberc,fuam fibi, Regi Galliae fcudalem relinqvendam, nec pufare fe_/# 
2 Regc Gallix qvicqvam, qvod fuam minueret, affe<£latum iri , ncc j)roin- 
de a fimile q vid mctucnaum cffe. In antiqva Decretali magnific<> fiiuni 
pr2dIcatinRcgem GalIiaeafie£lum, laudatq; Regnum ejus, qvod nun^ 
. • ^ ^ qvaro 

^^^^ 
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qvam dclcivcrita fide & obftqvio. Ne umcn gratis hzc dixifTc, & omncm 
j[ndiftin£le jurisdittionem fcudalcm abdicafre cenll-dtur, limul addit hanc 
cxceptionem: fiffi foru Juri communt per Jpecialt prt^U gmm^ vei 
contrariam confvetndmcm alic^vid (it detr ,2lum, Et fic in fufpcnfo, 
imo verofub lite rclinqvic, utrum Rex Gallijejudiciumfcudaleadverfus 
Rcgem Anglisconftitucrepotucrit. Ethacgenerulitamen protcftatione 
qvam conrrariam fadlo ipfe agnolcit Hoftienfis, fatis confutatam putaO 
facjoncm dubitandi primam, ut & q vartam. 

Po;r6 primam dccidcndi rationcm fumitPontifexexprocefiu denun- 
ciat;onisEvafjgelic2,uti vocant, qvam prxfcriptamdicit MMttk.xym^is. 
fe(j(f. & obfervatam haftenus ab Rcge Angli*, qvi ad huc paratus fit inju- 
fiitiam armorum Gallicorum oftcndcrc; cumqvepoftadhibitos rcgulz 
Evangclicx gradus nihil profcccrit Rex Anglix, & Ecclefix tandem de- 
nunciaverit, fc, ut caput & Epifcopura Ecclcfisc Oecumeiiicum, judicenu 
nunccfle, neqve hocjudicium ab R' gcGdlli^e dcclinari pofie, nifi fuffici^ 
cntcm inconfrarium rationcm ollcndat 

Atvcro rcfteobfervatCarolus Molinxus</./. Salvatorcm Chriftnm in 
proceflu pratfcripto non agcrc decognitione contcntiosa vcljudiciali.qva- 
lemhicinftituercintcndit Fontifcx, fcddc corrcprionc fraterna gradatim 
facienda» Nccadmitti porcft,Ecclcfi« vocabuliim qvodcolIe£tivumcft, 
relblvendum cfTe inunum individuum,Pontificcmfcil Romanum. W. 
Hiillemann. decorrept.frut,^, ij. nHm»s2s,je^ij. Dav» ^XonAeW. dejHr,pteb, m 
Tf^tm, Efcief, ifi prtnctp, 

Secundam rationcm decidendi Rimit Pontifcx ab objcfto, de qvo difce- 
ptationcmficridebcrccontcndit.- Nonenim, inqvit, intendimusjudicarc 
dcfeudo, - - fed dcccrnere dc peccato, cujus adnos pertiner fine dubi- 
tatione ccnfijra, qvam in qvcmlibetexercerepoiTumus &debernus. Et 
pcrro: Cum cnim non humanz conftitutioni, (eddivinx potius innita- 
mur, qvia poteftas noftra non eft cx hominc, fcd ex DEo, nullus qvi fit (a- 
nz mentis, ignorat, qvin ad officium noftrum fpp£let de qvocunqve mor- 
tali peccatocorripereqvemlibctChriftiamnn, & fi corrc£tioncm conteni- 
pferit, pcrdiftri£lionem Ecclefiafticam cocrcerc. 

Atvero Jh^ncon^ illa univcrfilis,qvam jaftitatPontifcx, cxufurpatio- 
nccft,ncqve3DEo, nifi permittcntc; nccfi cflcttalis, qvalem eam ipfej 
hic delcribit, qvicqvam f^ceret ad judicium fundandum, nec,fi faceret,ex- 
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tcndi ca dcberetad Rcges & Principes. Corripiendi poteftatem propter 
peccatum commifium habL^atPontifex, fed extra dicccdin fiij^m nonali- 
am,nifigcncralemillam, qvxunicuivisChriftiano competit Et qvam 
exrradicccefuifuamexcrcetdiftri£lioncm, afFc£tata eft &ipfaatqvc prz* 
fumpta. 

, Tertiam dccrdcndi ratronem petit Pontifex ab Excmplis, prrmum Vi- 
lentinianilmp. deindcTheodofiificCaroHMagni. De Valentiniano rc" 
fercexc. f^aUnifmdnuj^.iiiJ/. dj.cxhomtum eumEpiicopos.uttalcmMedio- 
lanenfi Ecclefix pr^ficcrentEpifcopum, cui ipfc caput fubmittcrc,8f moni- 
ta cjus,ficubi deliqverit ipfe vcluti mcdicamenta fufcipcreqvcat. Qvid ve* 
ro hic eftjcaput fubmittere ? non profe£l6 utpedibus conculcemr a Ponti- 
fic^,non utrcgimen ccmporaIePontificisfubjiciafurarbitrio,aututfubdit« 
mcafudcli£ti aRcgccommiffiliberipronuQcienturab obfeqvio; fed,uti 
ipfc explicatValcntinrUt monitis cjus 8c miniftcrioEccIcfiaftico vcluti mc' 
aicina qvada fpiriruali, vitae reftituatur fpirituali & adfrugcm revocetur* * 
Pontifex autem clavcm figantem ^ potcftatem fuam fpirituakm in Rcffcsr 
& principes non tantum ad cxcommunicationis fulmcn cxtcndit ; Ced uuc' 
rmsproercditur.&gloriatur, pofie lcpcrcandcmfoIvcrcpopulosSTura- 
jiKnto hdclitatis &obcdicnti2: poffe obligare eosdem popuFos futex- 
communicationis pcrna, ut Rcgicxcommnnicato nonpareant, atqvcut 
afium fibieligantRegem. Bellarm. Adv.B^rclaj.cap.j^ deniqvcponeinfc- 
grum Regnum facris incerdiccre, &cultam divinumprorlusinhiberd^, 
Qvac omnia tyrannidis Ecdtfiafticae haud vana fi3utTw/«)7/j<a & argumeft' 

• ta. f^ul,Koh. hhhot.de juprem.poteft^reg.pr^lc^jj, r 

Afrerum exemplum cftThcodofii rmpcratoris, ftatucntis^unocxliti- 
jl g^toribus eligcntcjudicium Epiicopi qvocunqve proccflus arficulo, ad 
eum protinus caufam transmittendam cffc, Hanc conftitutionem ait in- 
rovatam&rcpetitamaCaroloMagno,ne<^visputct, antiqvatam camef- 
11', fecutus hac in parte Gratianum , qvi utriusqve conftitutionis mcntio- . 
nem facit ^ . f wf«wa.,cr<'» voltim$is n. ij. I. utqve argumento huic majoremLr 
vim(vaforiam adderet Pontifex,non putatimprobaripoffe iftasconftiru- 
tfonegab Rcge Philippo, qvandoqvidffm isexCarolo origincm gcnusc^ve 

* ttaxcrlc;- 
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At vcro ijotam rftam Thcodofii conftirutionem, qvac Conftantino Ma- 
gno alias tribuituri aplanoqvodara confi£ta«i & principiisjurisprorfus 
adverfam eirc, erudite oftcndit Jacobus Gothofredus inCod. Iheodof.pofi U- 
brHm i6, tn extr/tvag, de Eftfcop, jndtc, JEt qvanq vam eam fraudis ncfbius 
(Capitularium ltb.6,c4p.jsi. inferuerit Carolus Magnus ,incivilctamenerit 
ab Le^islato^-cexiffcre.utpari cumfubditisfuisjure, qvod ipfc prarfcripfit, 
utatur,^'judicifcfubraittat, imperioscadmodam &cum comminatione 
^banc potcftatem ufurpanti» 

Qvartam dccidcndirationemfumit Pontifexex qvalitatedeli£li, qvod 
$ Regc i*hi!ippocommiirum dicitur. Id duplexeHeaitcrimenfcil.fra£be 
pacis, & crimen perju;ii. Utrumqve adfuam pcrtiaere cognitionem. Pri» 
mum , qvia pcr id folvicur vinculum charitatis, alterum , qvia in rcligioi^ 
iiein& cultum divinum immediate committitur, utriusqvc ergo vindia^ 
flan) ad £cv"lefi«im pertincrc, q va: opcram darc dcbet , ut charitas intec-j 
Chriftianos falya,ut(jve rcligio inviolata fcrvctur. Cui acccdit, qvod per- 
jurii nullam jure civili conftitutam pqcnam plurimi adhuc paitcnt , id qvod 
famenpuairimaxime intereft. ytd. Virgil. Pingizer f v^y?. jp. n.t.fetf. Anc^ 
♦Pcrez. Cod. de reb, cred, n. i;. Rauchbar/». i.^.s»ft»s6, C^rpiov, prax\ crim^ 

Vcrun) enimvero fi propfcr charitatcm Iac(am judicium Ecclcfiafticuin 
aut Pontificis adcundum cft, oranes caufa* fori fecularis pofTcnt ad forum 

. Ecclcfiafticum trahi. Vix enim ulla eft, qvx non contineat injuftitiam.» 

^cumcharitatepuKnantem. Poflcntigituraftorps ad declinandumjudi- 
(iura fccularc brdinarium ita peterc in libcllis, peccarc rcos & in pcccando 
j erftvcrarc, 8c puniriidcirco debere inforoEcclefiaftico; qvxresjurisdi- 
ftioncs niire confunderet. Et hoc inconvcniens anxium planc rcddidit 
Martinum ab Azpilcueta Navarrumtf</c<»p./>. natab.i. n. ij. ut iple, qvidre- 
fpondere debeat, nefciat , & novas inde excitet difficultates, qvas fuperare 
Jiaudqvaq vam poteft. f^td, Marc. Ant. dc Dominis Itb. f. de Rtp^, Eccl. cap, 2, 

^ V.S4' Necaliapcrjuriiratiocft. Pofietenimitacuivisnegociocivilijura- 
rticntvun addi, cum in fiiicm, ut caulam deinceps ad forum Ecclefiafticum 

• traherc licerct. Idqve cum faftum aliqvando in Galliis, & hac ratione-» 
jurisdi^iofecularis pene vacua 8cinamsrcdditafuiffct,Decreto Senatus 
Parificnfis veritum refcrt AntoniusDadinus Altefcrra ad h. t, nc inftrumen- 
tis publicis jusjurandum apponeretur, Qptime jgitur ,de hac Decretali 

' ^,. fcri- 
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fcribit PctrusdeMarca: Prima fronteRegumjurahacDccretalifoverivi- 
dentur,(cdut intcffrum bencficium illi nondcbcamus, facit exceptio ad- 
hibita. Qvx profe£to ejus gencris cft, ut admifla femcl in judiciis omnia 
fora confundat. Qvare ^ Galiis noftris nunq vam fufccpta fuit, non (b- 
lum in fpccie, de qva tunc agebatur, Ccd ncc in czteris cauns.f r. Lj, cj, n. 
Pcrjurii pccnamctiamjurecivili valuiireaflcruntmulti. Anton.Matthcus 
iU crimtmb. fa^. ijo.Hiihn a4 Jre/enlrtc. ttt, ilejnrtjHr. Dn. Tabor iitracemat, 
fag.t.n,is. Etfivel maxime nulla talis conflituta cfTet, qvisprohiberet, 
qvominusadhucaqvovisimperanteconftitui polTet. Ecclcfixeft doce- 
re,monere.inftruerc,increpare,arguere, corripere.ut homines caveant i 
peccato & fugiant occafiones peccandi. Sed tollcre peccata & aufcrre-» 
occafiones nonfpc£latad Ecclefiam.nifiper modum medicinx falutaris, 
nonperullam vcramcoa£iioncm* 

In antiqva Decretali plurima cumulantur di£la Scriptura?, fcdqvx 
omnino nihil faciunt ad pracfcntcm ftatum , ncqve cx illis colligi poteft, 
Reges fubmittere fc dcberc judicio Pontificis contentiofo, id qvod tamen_» 
Innocentius h?c pcrq vam dcfpotice exigit. Sic enim concluait, mandafic 
fc lcgato fiio, ut nifi Rcx Gallix cum Rege Anglix pacem rcftaurare, auc 
faltcm judicio afe conftituto fubmittcre paratusfit, ipfejuxtaformamj 
prae fc«ptam procederc hoccftintcrdi£lumpromulgarenonoinittat. Et 
dehincjubetprzlatosFranciac.utfcntentiamiftam rccipiant humiliter_»f 
camqvcSf ipfifervent, &abaliisobfcrvarifaciant, graviterpunicndos, fi 
fecusegcrint. Sibi fcil. dumob«dientcseosredderevuItInnocentius,to- 
simmorigcros reddit Rcgi fuo,ncc eosfolos,fcdunatoturapopuIum, 
vemhisarcibusin Principemfuum feditiofifllme concitat. 
Idtmpralaiu^lnzniic^vz CoIlc£lioneIegitur: Idcm' Archiepifcopispcr 
Franciam conftitutis. 

tHMflris Keii4) Hoc titulonullus olim major in Romano imperio> qvi 
proinde Rcgibus tributus cft. y^tl. Hieron. Bignon, ad M^rculf» L /. 

•A ApoJhlicojHdicic] h e.judicio Pontificis Romani, qvititulum iftumfb- 
Susretinuit, cum is olim ctiam aliis Epifi^opis tributusfuerit.Ci/^^.fjr- 
trc. 14. »,4, 

Sujfra^aneU] ita dicunturEpifcopiunius provincix, qvi fiibje£Vi fiintMe- 
trop^tano aut Archi-Epifcopo, 
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fV9d7heodofiHs] imo Conftantinus. Theodofius autcm ideo hicappcl- 
latur, q/ia hzc conftitutio in CodiceTheodofianorepcritur.Ajit.Auguft*^ 
^ emendat. Grjtt. Ub. 2» difll. 11. n 

decujtisgenere] Hxcvcrba movcnt Cujacium, utcrcdat, HugonemCa- 
petum,cujustrineposfuit Philippus Auguftas, cxCaroIo Magno origi- 
nem genusq ve traxifie. Sed id negat Diony f. Petavius tn rationar,p. f^u 'iff^. 

mortali peccato] Nobis omne pcccatum eft mortale. Pontificii autcm a« 
liqva in (e 8c fiia natura venialia effe dicunt. 

fer dtftrtUionem] Vocatnilum hocfxpe occurritin Dccretalibus & figni- 
ficat ccnfiiram aut pcenam Ecclcfiafticam» 

de /Hramenti rtUgtone'] ita criam dicitur /. /, /. ^;. paffim ff de jurejur. q viOj 
lcil.juramentumeftaffirmatioreligiofa, qvacreligiorponet, utinviolate 
ian^eqve fervctur, yid^\{\\]\^.inDonclUUb.24.cap. ij.htX. 

deplano cofrnofcanti In his vcrbis duo potiflimum continentur. Primnm 
iiiblata cTcditur folennitas, qvacjureproditaeft h. c« ut prztermifiTo juris 
©rdine decausa cognofcatur. Alterum eft, ut femiplenac & fummariac pro- 
barioncs fufficiant, qvod ultimum tamenin qvibusdamfallit. f^td.VetrAi 
Coftal. ad Ls.^.fiiendumff. adexhtb. Rationem dcnominationis vid, ap/iJr 
^ Hillig. Donell. /, 17. r , 21. Ut, K, 

Notandum hic I. Dircftorium atqvejudicium,qvod fibi in negociis pu- 
bUcisinterReges8c Principcs vindicatPapaRomanus,efiemerc ufurpati- 
vum,8cinmaximamPrincipuminjuriam affeftatum. Ncqve igitur cu- 
^randum, ficubi illc pacis ficinduciarum atqvefocdcrumpadta convcntaj 
pcrcxtremam ficpcRcip. ncccflritatem exprefta, ideo tantum improbat, 8c 
maniaatqvccaffa dcclarat,qviafe infcio, 8cindamnum Ecclefiac, cujns Ce 
caputfacit, initafuerunt. Diriffimifuntvoces, qvas adverfus pacifka- 
tionemOsnabruggcnfem&Monaftericnfemin buUa fua cvomuit Inno- 
tcntius X. ad qvam vidcri pofilinr Ludovicus de Montcfpcrato/« z/W/r, 
fa(if,Osnabr^€^ Joh Hoornbek in examine. 

H. NoncompetcreneqvcexcrceripofleinRegescxcommunrcationein 
"inajorcm. Hacccnmi, cjvxinterdicit libero acvoluntarrocommcrcio c- 
dendi, bitjendi, converfandi cum excommunicato, in Rcffibus norLt 
jnagis habere potcrt locum , qvam in conjugibus, ne reddant conju- 
galcdcbitum, in filris ne parcnribus officia dcbita pra:ftcnt,in fervis 
€cfubdiris, nc dominis fiiis jufta exbibeantfecvicia d( obcdicntiam, Qvin 
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etiam ad minorem Regum & Principum cxcommunicadonem caute & 
lente procedendum eft, ob infeparabile periculum fch ismatis. rioi, Hul- 
fcm»ciecorrept.fr4tern. §, iS. nnm. iXf.fe<fq, Danhauer. iri Theol. coftjctent.part, 
i,iiial.£./e^^ i. 4. f^rf dixiadLancellott, Ub,4. tit,i},j^.}t, 

IILInterdidiEccItfia^fticiproccfrumpIaneimpiumeflc, prxftrtim gc- 
neralis illius.qvodtotifitregno autprovinciz, ne<^alium ejuseftefinera, 
nili ut; fubditi adverfus Principes concitentur. Qyis enim cx veteribus 
unqvamdocuit, devianti aredtavia homini pcrgcneralcm cultusdivini 
fubfra£lionem elFe fuccurreudum. /^W. M. A. de Dominis de Rep, Ecclaflii, 
S»C,9,n.sS,feejif. 

IV. Regcmnonhaberefaperiorem.necjudicaripofleaqvoqvam.Grot. 
dejur. hell.f^pacltb. u c,},n, ^ nifijudicari ipfi? fponte velit, & poteftatem^ 
judicandialteri in fc conceflcrit. Ex qvo fcqvitur, valde arrogantcseircj 
Pontifices, qvi fibieam potcftatem fumunt, ficin invitosjurisdi£lionein 
exercere non verentur. 

V. Peijurium non Ecclefiafticum tantum, fed ctiam fccularcm judiccm 
vindicemhibcre. f^id. Didac. Covarruv. ade.^vamvis,depa{l,in6.part,i,^ 
7. ». 2. Ang. Rarbofii (< Dd.tommnmter adl. 2. C. di /f» C, Mich. Ferro Manrri- 
qwcdediff.utr.for.^^vjeff.gi.ff (j. iff.n.^. 4. 

VI. Occafione pcccatiin ncgocium civile incidentis fiveid comitantis, 
male caufam fecularcm trahi ad forum Ecclefiafticum, Nec vana eft q ve- 
rela,qvam annoMDXXII. in Comitiis Norinbergenfibus intcr gravamina 
fub num. '^^. OratoriPontificiocxhibueruntPrincipcsGcrmaniac, his vcr- 
bis: Infupcr&idprxfumuntcfficiales, fiqvando m caufis prophanis ac 
intcr pcrfonas Ecclefi.T minime f icratas, dicatasve, fed omnino Laicas da- 
tafide, fi?u pr^eftitojuramento, verbovelin fcripti»,pa£la, obligationes, 
contra£tus vel promifriones fa£larfint, vcl ccIcbrataf,qvodeamob rem-», 
atqve hujus pratcxtus ratione tales prophanz Laicxq; caufz coram ipfis 
potius,qvam crdinario judiccagi^aridebeant. QvsnovaEcclcfiaftico- 
rum technaufu fi increfceret acdiutius toleraretur,jam a£lum forct dcci- 
vilicaufarum auditorio.qvodomnesprophana: civilesqve caufic contra- 
£lumatqvetransa£lionum hacvia ncccfiarid adEccIefiafticospcrtrahe- 
rcntur. Qvisenimcontraftus.qvac transa£lio, qvaedcniqve inter paci- 
fcentes con vcntio.qvae non fit folcnni ita ftipulatione aut promi/Tionc val- 
lata? lUacnimirumrcrumvcniremus, utintotumcivihacludercnturju- 

\j, ^ * di. 
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dicia. Qvod nedum contra acq vitatem ip(am, contra omniajura (cripta, 
fed 8c civili magiftratui intolerabile Foret. Nam ut demus hoc interim Ec- 
clefiafticis judicibus*, dc perjurio commilTo notionem ut habcant, nihil 
magispcridcau&ipfius principalis, contra£cus puta aut transadtioiiis, 
qvamobremillepejeravit, judicescompetcnteserunt, qvin pcrjuros illos 
obrcligionistransgrefTionem manifeftariam tantum judicio conveniro 
poflent.acCanonicamhuicindicere mul<£tam, relcrvatatamencivili ma»* 
giftratui,qvi perjurospccnalijudicio fecundum civilcs fan£Hones ple£ie- 
rejus habcnt,comraifiafibi ob id pocna. 

^ VII. Laudari hic debcre Gallos, q vi nc omnino ^ Canoniftarum do£lri. 
nadifcederent.permiierunt qvidem judicio Epifcopali abfolutionem a ju- 
ramento ad effc<flum agendi^ ftdad hunctamen folum,&adpcrjuriiex- 
ccptionem dcclinandam, non eriam ut dc cauf* racritis,&ahfolutionisz- 
qvitate apud judicem Ecclefiifticum tra^aari poflit. Ant. Fab. Od, 1,$, Uu 

^ Adc.paftoraIisi4^ 

StatuithicPontifex,reIat'oncm &propofitioncm fa£lr,qvodinjudici- 
um deducitur,non ab advocatis, fed ab ipfis liti^atoribus fieri debere. Uti- 
nam,inqvit Cujacius, lcrvaretur hzc Icx. Ea enim feculi cft pervtrfitas, ut 
callideplerumqve&fiibdoIefa£tumrecenfeantAdvocati,tacendo ea,qvz 
cauiz luz minus proficua videntur. Cum vcro difFerant Advocati & Pro- 
curatores , c^vippc qvi domini litis fiunt /. 12, ^ feq, Cod, dt jrrotwrMfnhus, 
cumadvocatitantumadfiftant&opemferant.noninepteqvzritur.utruTTi 
etiamad Procuratores hzcDecretaliscxtendi dcbeat? Joh.mnesBaptifta_r 
Vivianus id negat. Verum re£lior mihi videtur ftntentia affirmativa_j» 
qvandoqvidemPapadiiertedicit, pxincipalcs perfbnas^^fr/n^/^ factuia^ 
proponere debere. 

Carterum ex per(bna procuratoris hacc videtur effe ratio dubitandi, q via 
npminifacileaoimidebctjus litigandiperprocuratorem. llico Uramius 
de praee^. dtfp. j. n» 6g. Hillig, in Vonell, Ub. tg, f, ic, Itf. D. Ex perfbna Ad vocati, 
qvia vitxhominumnecefl*arium eft advocationis oifidnm l.4:C.deadvoc, 
eliverfjMd. & advocationem reprobansautdcnegans majorem defenfionis 
partcmdenegare vidtcur» Oaav. Cacheian, dtctf^», i^. cuiaccedit, qvod 

% fatt> 
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{atius fic, ab Advocatis hominum incptias ac ftulritias domi devorarj, arq; 
inordinemrcdigijqvaminjudiciiscasdemfummo cumtaftidioaudiri. 

Ratiodecidendicft,qvia fa£tum qvisqvefuumomnium optime co^ni- 
tumhabet,qvodproindere£lius,qvamvelprocuratorcs vel advocati ex« 
poncrc & reterrepofle cenletur. Et intereft utiqvc Rcip.relationem Fa£ti 
iimpliciteratqvcutiinfecft, fine integumcnto&caUida circumftantia» 
rum occuilationejudici patcfieri, id q vod ab Advocatis Iperari fxpe vix po- 
terit . Excipit tamen Pontifex cafum, q vando perfona principalis planc in- 
difcrcta cft, tum enim admittit,utcjus loco Advocatus cumlicentia 8cper- 
mi^Tionejudicis fadlum proponat. 

faiinmprtpofiafft] Et ad hoc fcil, rcftringcnda cft hxc Conftitutio. Ad 
jus enim, qvod cx fafto oritur, perleqvendum prohiberi neqvit litigatos, ^ 
qvo minus adhibeat Advocatum aut procuratorcm. 

ade^ tnMJertt*] h. c. fimplices & ftupidac, qvibus luraen mentis qvodam-' • 
modo obfcuratum eft, uttueanturqvidemmcdiocritatcm aliqvam offici- 
orum, vitzq ve cultum communem, uti loqvitur Cicero Ub, $, iMfctti^ <jvajf, » 
Sedfubconfusaintellcftusagitarioncncc proindediftin£lefa,qv2:fenti- 
unt. eloqvipofliint. De his cnim verba Pontificis intcrprctarimaJo, qvam 
derufticis, utifaciuntalii,qvos eqvidem fa£lum proponerepoflencmo 
eft.qviambigit. Etbocicil.fufficitconftitutionihuic obfervando. Ncc 
proinde eos ex. eptos ftmpliciter voluit Nicolaus Antonius Gravatius 4<i 
OHdv. kejlriipraxjtb.s. cap, 14, n. fo^ 

NoteturmcI.Spccicra fa£tire£liusab ipllsperfbnisprmcrpalibus per- 
cipi, qvam ab advocatis aut procuratoribus , 6c proptcrea cogi pofle prin- 
cipales, ut veniant ipfi & refpondeant. Joh, Bapt. Afinius a»*xuMt. jf.^, cap. 
ff, Imofunt, qviftatuunr,ubirefpondcndumfucritadpofitiones,non_> 
tantumcxcludidebere Advocatosarefponfionc, ledctiamdebcrcarceri a 
conlpc£tu ipfiusRefpondentis, ne verbo aut nutufaciatmutare vcrita- 
tcmr Sig. Scaccia tie j^dtc, Itb. 2,e^7, ejyafi, n, num,ss}, 0£tav. Veftrius 
n.g, 

II. Inforo Saxonico hanc Conftitutionem non oblervari nifiincaulis \ 
Biatrimonialibus & criminalibusr 

Ad cexaminataij^ 
Ca^ talis dl i Vij: nobilis Matthxus dc Riparia cuni militibtwqvibus- 
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ddin ccrti Ordinis in Campania propterjus patronatus EcckTix S. Angeli 
in contcntionem venerat, cumque intcrdi£to uti polTidetis agcretur, EC' 
clcfia ipfa intcrim npud Vicedominum Sabincnfem Cuqwcf^rHa. fucrat. Fa- 
£io deinde compromiiro utraquc pars arbitrum ele^crat eundcm Viccdo- 
minum, ut de tota causa & ipfo principali ncgociojudicaret» Illc arbitri- 
um promulgaverat, (cdcontra formam juris & compromifli, &Cocleftinus 
Papa id confirmaverat, (cd fub conditione 6cq valitate tili : \ ficut provide 
latum fucrat.&abutraqvc paitcrcceptum. Cujusconditionisdcfcftum 
cum animadvcrtiiTct Innoccntius fuccclTor, totumillud laudumirritum 
decldravit, & ficres in priftinum leqvcftr.uionis ftatum recidit. c.7. Jr.<i« 
e6n/jrm,urtl.velinut,qvod capitulum eandcmcum hoc noftro,diverfb ta- 
men articulo, comprchcnditcau(am,ciq3 juiigcndumcft.Matthacus dein- 
dcrci vindicationem inltituit, &in apnaratu probationum oftendcrcco- 
natus cft, Cc temporc eo, qvo Ecclefia ^q vcftrata eft, pofleiTorem juris pa- 
tronatusfuiflc. Videns hoc Pontifcx,reosab inftantiaabfolvit, qvod in- 
eptc planc talisaftio inrtitutafuilTct^nccpofl^cflTorirci vindicatiocompe- 
tcrepoflTct. Qvaercbatur ergo, utrumjurcfuo&caufaitaceciderit a£tor> 
utnullamaliam a£tionem competcnteminftituerenoviterliccret. 

Ratio dubitandi videtur hiEc ciTc, qvod abfolutijam fint rei ab intentio- 
ne agcnti';,6c q vod adeo cxccptio reijudicatac opponi poflit noviter agen- 
ti, qvae tam valida cft, ut ipfam totam illico rcpellat a^iorem. 

Ratiodecidendieft,qviaqvandoqvisproptcr incptum libellum abfbU 
▼itur, non ab a£lione abfol vitur, fed tantiim ab inftantia, q vae ailioncm^ 
falvam & efficacom rclinqvit. Ncc obftare tum poterit exceptio rei judica- 
tir, qvippc qva: locum non habtt, qvando ex alia caufadeinceps a£lunu» 
fucrit. 

wiiites CiwpanU] qvi fuerunt ordinis eqveftris, Templariorum forte,aut 
alteriusaliciijus. 

f7f^</cw>;«/jItadiciturVicariasEpifcopi, Tac.Sbrozzius^^ f^icarjsh,u 
(f. 2, V, 21. qvemadmodum Epifcopus dicitur dominus." 

fi^vefiratam] qvoadjus fcil.controvcrfum. Nec enim feqveftrari plus 
poteft, qvam in controverfiam venit. Et feq vcftratio talis fitin eum finem, 
neqvisqvamlitigatoruminterim dum lis{>endet, jurciftoutatur. 

Notandum hic I. etiam res incorporalcs fcqveftro poni pofle & foIere_» 
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j^dd»m.tit,XJe feej.pojf,^ fruilXlem, Mn,eod.Ordinat. Camer^ Imferinlis^.x' 
cap» 7/. jr.yf«. Joh. Gocddar. dtfeqvejlrat. adrttbr, n.ts, 

II. Rei vindicacionem non competcrc pofTenori, J. 2. Inft^dean, qvan^o*. 
qvidem peti ncqvit, ut rellitaattir, qvod a£lorjamhabct, hd* Bachoy. " 

" Achdiff.2,n,iS* 

III. Rei vindicationem propric diftamefletantumrerum eorporaliunfi, 
» Incorporales etfi dicantur vmdicari, proprie tamenfub h3nca£lionem-# 

non veniunt,qvippe qvacnecpoflidcri propri^ polTunt. loeC.tit, de 
num, 4f. 

IV. PoflcITioDem rcireqvcftrodepofitx nontranfireinfcqveftrum, fi 
^limplicitercuftodiac cauia res apud feqveftrumdepouatur,/* /7. dc 
' r<tC /. r 

j ^ V. Aftione incpta intentata non perimi congruentcm. Andr. Gail. Itb, 1, 
; ^hf,6T. Anton. Herin^. de/idejuf c. 20, 26. n,j4,fe^, 
'Wf.Differrcabinviccm :abfolvi abinftantia: abfolvi ab inftitutSaftio*- 
^ ne : 8c non tcncri rcfpondere ad a£lionem. Carpzov.;>4r/. /. conjfit.s, def. t6; 
VH, Exceptionemreijudicat2nonhaberelocum,nifiinnoviterinftitu- 
to judicioomniafinteadcm, idem corpus, eadeni qvantitas,idcmjus, ea- 
dcm caufa petcndi, eademqvc conditio perfonarum, ytd,lM, fi^'f- ^ '^» 
# apt,reijHd^Zaiigcr,deexcept,ltb.^,c^i7, 

•» . ■ CoroUarhm. * 

Qvarr. An is, apud qvem fcqveftratum eft jus patf onatus, fi racerdotium 
• •vacct,praelentarcpoflit?Nej^atPanormitan.4^/A.r.fi(Bacbovius adTrentL 
vol, ueitjp. 26, th. g, Re£lius affirmant alii, Julian. Vivian. dejnrepatron. part,$f' 
hh. 14, f./. nttrx. 62. Gceddz. defefveihat. r. 2. n.sg, Franc. Duaren. Ks.de benef, 
f . /i^.tiim qvod periclitari non debeat Ecclcfia proptcr contentionem par- 
t^um e.t,X.dededol.(^cone. & intcrfit Ecclefiz, faccrdotium rcftitui, tum 
vcroqyiatempore periturum eftjusprzfentandi ciimnemoaliasfit, qvi 
idexerceat. Atintereftfcqveftrantium, jusiftud adfiacmlitiscuftodiri, 
, qvodcuftpdiri aliter non potcft, nifi cxerccatur, 

■'^^ ^;?^* Ad c, cum deputati 1(5. 

•^^►'iTO^monmfinfigni ordinemilitari celebres, cum in inimenrum {il' 
titijnixiirc&tdiviuas, 6(.ubiqvetcndrumlacif^ ad- 
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miniftratores eorum conftituebant ex variis gcntibus & nationibus. Cum 
vcroproptcr prxdia iftacontrovcrfizfubinde exorirentur, 6(illiadmini- 
ftratorio nominelitcs vcIintentarevclcxcipereparatiefTenr, noIuerunLj 
judices eos admittere. Id ne fieret amplius, hac fua confticutione prohi- 
bet Pontifex. 

Caeterum duplex in textu cx partc judicium adducitur ratio dubitandi, 
I . qvia licitum non cft illis fuper litigiofis negociis curam agere, qvi pacifi- 
cis decrcverunt ftudiis inhxrcre. Qyjt ratio videtur ex intentione & fco- 
potemplariorum petita, qvippe quorum ordo ided primitus inftitutus 
fuit, utperegrinantibus adlocafacra tutumelTetiter fictutacommoratio. 
i.qvia adminiftratorum iftorum gcns&iiatio'atqvcgeneratioprorfuse- 
ratignota,qvandoqvidemfieri poflir.ut infamialaborcnt iIli,qvos tamen 
adofficium procuratoriumadmittere jura Canonica prohibenr, c.tnfames 
tj. 7. Ncutra ratio ftringit. Non prima, q via contcntio injudiciis nihil 
habetcommunecumpace & (ecuritatc pubIica,qvandoqvidem nunqvam 
magis judicia cxercentur & fervcnt, q vam ubiqvietc fe habcntRespublicx. 
Non (ecunda,qvia,undccun<p vcnerintejusmodiadminiftratores, dum- 
modo laudabiliter exeq vantur o/Hcium fui ordinis, nihil omnino facit na- 
*v tionis fpeciesadintcgritatcmjudicii nccpropterinfamiam qvenqvam ex- 
. cludcrelicet, n fi ca ccrto f uerit cognita. Potiorautcmratiodubitandi 
"^*^ videturifta, qvia adminiftratoribivsiftiusmodinonerataMagiftroordi- 
nis fpccialitcr commifia litium procuratio. Sed hanc rationem firigere ma- 
gis, qvamaflbrcrelicct, qvandoqvidcmcontiglfiTeidinfaftotafieverarej 
nonaufim. Sitamcncontigifil't, haudlevemmovcrepotuifletfcrupu- 
lura. 

Pontifcx autcm fimplicitcr dccidit^noncfiTecxcludendosiftostales ad- 
miniflratorcs i judictis,qvia, inqvit, undecunqvc venerint gratiadivina 
vocati, nihilintercft, dummodoUudabilitcrcxeqvantur officium fui or- 
dinis. Ad officium igitur re^picicndumeft, cui przpofiti funt,&cx hoc 
fatislegitimaticcnlcntur.qvodadminiftratoresficgratiadivinaadhoc vo- 
catifint. Nationis autem qvalitas cx fuperabundanti rcqviritur, qvia_, 
hoc ad adminiftrationem fivejudicialem uvc extrajudicialem nihil faciat, 
nec infamiam fufpicari licet. 

mtUtintcmpli] Detcmplariis iftis,eorumortu &interitu, videri pofi^unt 
.■ Jacob. de Vitriaco iotfior. OnentaUf. 6;. Matthias Stcphani MJcmrf. Acsd. ef 
. . . >t.9§L 




. . ."^ « • • . •. 

;#.t;fl/. Limnz./»/'. c. Hoornbek</p J^fititiifisf.jy, 40, Joh. de Buirierei 
////?. Fr4W. g.p^22g, 

Pr^ceptcres] lu vocabantur ,'procuratores five adminiftratorcs , qvos 
Tcmplarii przdiis fuis in variis terrx partibus prarficiebant. Qvemadmo- * • 
dum qvitotiOrdiniprxerat, veluti princeps qvidam , Magiftcr appcUa"» 
batur. 

Notetur hic I. de jure qvemlibet praefumi dignum & idoncum , donjfc 
probeturcontrarium. 

II. Adminiftratorem idoneum efle rerum fibi commiflarum defen^b- 
rem, nec opus habcrc mandato ,fpeciali. Eo ipfo enim, uti rcfte ait Joh^ 
Bapt. Vivianus ^Jib.f. qvod qvis przlicitur alicuiadminiftrationi,adipi- 
fcitur & obtinet facultatem agendi fupcr juribus illius adminiflrationis* * 
Etofficialcs tacitum intelligunturhabercmandatuminiis, qvxpertinent 
ad eorum officium. Franc. Card. Mantica Lucuhr, Fatic. Ub. 7. tit, //. num, /♦ 
Atqveita pronunciavimusin cau(a^cini*i($!«i?ort '^mau/ XyttVoaU 

meiifi Aug^ft. 1675. 

Ad cqvaliteri^. 

Unicus iftc Dccretalis hujus cft lcopus,ut ita exerceanturjudiciaEccIe- 
iiailica, ne fub practcxtu dcncgatz aut protra£lacjuftitix privilcgio fori ex- 
cidaut Clcrici, qvippc qvod difficulter naftcnus, & in qvamplurimis terra- 
rum partibus cum ingcnti regiminis fecularis concuffionc obtentum fuit» 
Qvocircajubet Pontifcx,ut Laicis aftoribus advcrfus Clcricos plenaex- 
hibeatur jufticia, utqvcappellationes a Clericis intcrpofitat, fi fruftratorix 
fucrintrcjiciantur. 

Ratio dubitandi pcti potcft ex favorc perfonx, qvodCIericis plus indul- 
gendum fit, q vam Laicis, ne pcr eorum latus Rcligioni injuria inferatuc*, 
neve illi inde dc judiciis malc fcnticndi occafionem arripiant , praefertim fi 
appallatio ab eis intcrpofita rejiciatur, a vippc qva: ad dcfcnfionem facitii, ' 
nulliomninOjficnec Diabolo qvidem aenegandam , Juft Zinzcrling 
dt apptHut. th. 9» voh I, difp. Bafil, Qvo pcrtinet, q vod utroqve jure judex a 
qvoappdlationem relpuens pocnam mcurrat. c.si^X.de appcllat^l,2t.C,e0ti, 
Nifvell. $2. e, 12, Sic, Scaccia deappeHar. //. «, 
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< lUdo decidendijpe^titf a periculo, qvilf ilU^eil, qyia fcil. memeiidunM 
'cftineLaidpf^lm^ Craliiiiirad jadi^um 

|ar||,eMempr^nusradooeqva wctt^ -j* •s.i 

p^flluic ad judiceraEcclenaflicamr.io. Jt;^^^ 
icon&i(uic Juftinianus in Novtll. sj. repctica a Gratiano 2„ 
'U9tu^,\* Qv2 conftitutiocumvaldeobftet privilegio Clericali, S- 
TeadumputacPonufex omAibus modis, i»||^effi^hiq^ 
>catur. ^ • . ^ 

f rr4/4/Ar] i. e, omnibus illis, q^vi in Eccleiiafticis habent jurisdidi 
. conCentioto>qvicominiW90BMI^ Barth.Carj 

ptiium}h. e. detota canfi^litoonfoimis fit fententiaIiMii|^iit 
'fioiveineritnmad ^enum excutiatur. .Fieri emmiiUap^0l^nt\ 
forem mdiciis h pnmordio novse lids ^piii^iireventni/ndloq 

Impp. f' ?. C»el. lh(9dof, de fent, fxperic. ree, 'p 'l 
prmfirAtoriW] h. e. qvx morandi caula & fhin^iiiTenter interpofitar 
« /• 4hf' de Hfkr, ut qvantum poteft caula procrailineCur, & mocajudicici jp^' 
jiciatur. Petr*Gmpr<4^^^*/!t^.i«^./;.^>f« - ' ^ k /v^^V»: 
: Nocctiirli!cI.Cl^GosiioaniflmfbfoEcc&fia<^oi^^ 
(|^^. ;Se3hscteguUmuItas patitur Iimitadonc%4ejinbus videi^^E^lli^, tf^ 
. '.^iadljmiB»teiInJfitJtlt.s.tit^i.§.f. ^ ^ ■ rv^irVn fX 

n. Plenam eflc debere fcntentiaih Judicis, /. 19. §.rf, derettpt.arh 5r p!e- 
4 .iiamproindeprzcederedebercrei, qvr injudicium venit, inqv|lmoHcm, 
l.f.C.<;^tfyW<ic, Ex qvoconficiunt nonnnlli, fcntentianaminuspenam eti- 
amqvoadeam partem, deqvajudicatumen;, non valere. Sig.Scaccia d€ 
^enf,g lejf. 14* f. 4- n, 6. H. ZodMiit* drfintent. d rejMd, tt, /00. 

•'4 OL Appelbfrkmat finilmebmsnoiivift licipiendaau Sed proft^^ 
.lB3eeft,nudojudicis inftnofiff aibitrio relindvere, qvandooi^Wiil^ 
f>e ex afi^bns ibis in tranmffiim ni|>itiiiV' Podus eft nt ipii mjiiMl^ 
' relatioeidere&ciendafuperiOri. Ne(^Vehancrejiciendtapt^l^S^#^ 
teftatem judicibqsinfiBWOgilniipef^^ ^m. ^ 

§m/}tcoconclMf,fi. " ■ '"^, 

IV. In dcfcclu juftitiz Laicos recs trahi pcfTca judicio feculari ad A 
nmiEccIeliafticum ; obeande^yerdradonem non poiJG^ Cl£^qs 
teo Ecctefl4tHcot<ilnadjudicittmiecnlare> ^^oa^itXiMki^S^bm^mi 
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eflTusratio* Appcllari tum potcrat aftntcntia Epifcopiadjudicem (e- 
cularem Novell. uj. cap, 21. relata Gratiano f , deperfonA 11. 1. Et imo conve* 
niriantehacillicopoterantCIerici apudjudiccm (ecularcm l.ss- C. deEpi/i, 
CfCUr, Qvodetfideincepscura tcmpcramento aliqvoadmilerit Juftinia- 
nus in Novell. S}. abunde tamen indc patet, non abfurdam neqvc incompe- 
tentem pror£us vilam tiim fuifTe Clericorum injudiciis /ecularibus coa- 
-ventionem* 

Adc.caufamiS. 

Praclatisprovlnciam fivedioctefin obeuntibus& vifitantibus procura» 
tio deberur c.zj. X. Ae cenjih. etiam a monaftcriis c. u. eod, EH autem procu- 
rationeceflijriorum fumptuum , fivc annonx 8rpabuli exhibitio. Hanc 
procurationem ab Abbate 8c monaftcrioVindomenfi deberifibicontende^' 
oat Archi Diaconus Carnotcnfis. Ncgabant monachi, & excmptionis pri» 
vilegium alle^abanr. Id litigium ut per fententiam decideretur, delegati 
erantaPontihcc Epifcopus fic Archidiaconus Parificnfis. Sed Archidia- 
conum ejurabant monachi, & ut fufpcftum removcri poftulabant, ed 

' qvod ipfifimiliseflct cumaliismonachiscontroverfia. Annuit Pontifex 

*•& in e]us locum furro^at Decanum Ecclefiac Parificnfis. Status igitur 
qvxftionishiccft.utrum ut fufpcdus recufari poflit judex,qviin fimili 
caufa cum alio litigat. 

RatiodubitandicftCi) qvia dcjudicc utvirobonononprxfumcndura 

• - cft, qvod judicaturus li t ex affcftu ' 2 ) qvia etfi id faecret, alter tamen , q vi 
infuacaufajudexeft, propterca non tenetur fimilem diccrefententiam_i» 
qvandoqvidem intercauias iftas neutra altericft praejudicialis. Accedic 

. ( 9 ^ qvod in praefenti cafu non iblus Archidiaconus, (ed una cum eo etiam 
Epifcopusdelegatusfit,qviArchidiacono honeftatis fincsegrcfluro fibur 

Vlaminjicerepoflit. 

Ratio decidcndi eft, qvia judex fimilcm habcns caufam alteri parti ma- 
gis altcri minus favorabilis cfle prifumitur, eo qvod in fimili caufa & fimi- 
li pcriculo verfctur. Nec enim alitcr vidcturjudicaturus de caufa aliena, 
qvam optatjudicaridefua,qYacnonabfimiliscft. Eademigiturratione, 
qva putat iqvum q vod petit ut pars, etiam putabit zqvum, q vod judicat, 

^ ut judcx, cum confcientia non poflit eflc divila in cadem fa£ti fpccie. 
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Nec q vicqvam faciunt rationes dubitandi. Qvod enim primam attinet, 
locum ca habet tamdiu,qvoad proprium judicis commodum nuUum fub- 
eft,qvo incidentejuftafubintrat fufpicio , nonalitcrjudicaturum eum-», 
qvam ut velit ipfejudicariin caula propria. Secunda periculum iftiid non 
^♦oUitjqvodfoleantjudicesfzpeexprxjudiciisfententias formare, & (eqvi 
V reijam ante ab aliis judicata: autoritatem. In tertia metucndum eft, ne Ju- 
;^ex adjun£l:usalteruminfcntentiamfuam,qvam mordicus dcfendit,per- 
, trahat, ignorantem fciUfimilem cidem elTe cum alio controverfiam. 

liUm] InantiqvScoUeftioneqvartaadditur: l^iem Pontificatusfuianno 
i IX.Inaliisexcmplaribuslegitur: ldemParifienfiEpifcopo& Decano. 
conventMtnl lcil. monachorum* Sic cnim vocatur Collegium tale a con- 
venicndo. 

yirchidtAconum] Archidiaconorum ordo Scgradus olim alius nonerat, 

J|vam Diaconorum. Qvarc cum prcsbyteri fiebant, Archi diaconatu dc- 
iangebantur. Laxata exinde difciplina ufus obtinuit, ut Archidiacona- 
'tus etiam presbyteris deferretur. Jac. Sxxmon^. adsidon. Ub. 4. eptfl. 24. Ho- 
' . die Archidiaconi munus ex do£lrina Canoniftarum maximc verfatur ir^ 
obeundis vicibus Epifcopi&invifitandaDicccefi. Sj^ 
procurattomhw] Procurarc fignificat alere ac tueri. Procurationcs igitur 
funtannonae&capita, i.c. pabulaeqvorum, Sed ficex eo procurationes 
fortc dicuntur, qvod Epilcoporcm Ecclcfiz procuranti, & ad cam vifitati- 
©niscaufaaccedenti,pr2ftarifoleant,qvofenfu agape. qvod Grxcisdile- 
.■itionemfonatjaccipiturproconviviodiieftionis caufa laclo & pauperi- 
bus exhibito, Anton. Bcngeus & JFranc. Pinsfon. de btncf. ttr. dccerjll;. c, 2, 

Jimtlispenel Pcne,inqvif,utinnuat, non reqviri caufam per omnia fimi- 
lem, Aug. Barbofa4<//).f, Sufficit igitur, eandem rationcmdecidendi 
iitroblqvelocum habere,&ex iisdem argumentis ncgocium utrumqve-» 
traftari. 

Noteturexhoctcxtuunicumiftud,recufaripofirejudicem, qvifimilera 
cumaliohabetcontroverfiam. l^id.^vddixi in Dicaflic. concl»f.i3.^.i4^.ft<j^^ 
Qvpdvcroglofiahicdicit, caulamiftiusmodi nonclTefufficientcmad rc- 
* cufandum judiccm, (ed tantum ad furrogandum alium, id non capio, ciim 
' rccuii^ur utiqvc, cui cauid fulpe^ fuiVQgatur aiius» 

^ • * Aii 
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De JuDicirs# jy 

Adc- exhibitaip. 

CumclctlionemEpifcopi Virdunenfis utminus canonice fartamCa- 
nonici nonnuUi impugnaffcnf, Pontifex Parificnfi Epifcopo & qvibus- 
dara aliis caulam commilcrat fub hac verborum formula, ut fuper prono- 
fitis&aliisnegociumcontingentibusveritateminqvircrcnt« Qvo faclo, 
Epi(copus novcllus adverlariisfuis qvibusdam inimicitix capicaTis, aliis 
vero cxcommnnicationisnotam Sccxccptionem objicicbat. Jqdices no* 
lcbant probationcs irtas admittere, (cd nec litisqvidemcontcllationem.* 
exigebant, vcrilm unacadcmqveopera tum de prmcipnlinegocio, tum de 
exceptionibuscbjcflisinqvircre fe vcUcpronunciabant. ReadPontificem 
delata, rcfponditille, ji.-diciiordinem oblcrvandum, & inqvifitionis pro-, 
ccflum omittcndum cfie, 

Ratiodubitandiconfiftitin prava interpretntionc commifllonis Ponti-^ 
ficiae, qvam iudices delcgati accipicbant de inqvifitione ftri£te ita di£ta, fi- " 
ve dc proceiru inqvificionis, qvo ipfi ultro per lc pcr teftes a Cc conq vifitos 
& accitos, non per teftes a partibus produ£ios & probationes ab cis fa£las, 
rei veritatem indagarent. 

Ratio decidendicxipsa authenticaPontificis intcrpretationcfumcnda_j 
cft,qvia,inqvit, non inmoduminqvifitionis fed commifiioni»^ ncgocium 
cxtitit delcgatum. h. e. non inqvificio nuda^ftdtaliscaufje cognitio, qvjc 
auditis pnrtibus & eorum probationibus abfol vitur, delcgata mit.Ncc igi- 
tur captandum fuit ajudicibus delegatis vocabulum i«^wy«iewftf , q vippe^ 
qvod etiam decognitione pIena,fervato Grdincjudiciorum,accipifiEpe fg- 
lct, l.g^C.dtjudtc^ 

i\D TIT» DeCRETAL» 2. 

de 

FORO COMPETENTE. * 

iT dcjudiciisEcclefiafticisexa^librhabeaturcognitio, duoinpri- 
mis fiint notanda. Primum eft,poteftatcm Epilcopalera ccBpifl!*e 
tum, cum remitterct priscaClericorum fai;£limonia 6c promptitu- 
4o mioiilr^ndi^ icd ipfatn tdnea ilkm potcftatem ccniua a^odum habu- 





•••I 



^ Ad Tit. Decretal. 

c iiVc principia,nec adfaftigium illud, qvod nunc inter pontificios tenet-it 
adfpirafle, nifi poftqvam (emina primatus papalis concepta fuifTent, Alte- 
rum, qvodEcclcfia, qvatalis,nuilamomnin6habeaTvim & poteftatem-» 
' cxtcrnam coaftivam, fcd ficut tinis ejus totus fpiritualis eft, ita & poteftas 
illiexnarurafuacompetensfbiritualistantum eft. Qvicqviddcindeaccef^ 
*^*lic potcftatis externx Sccoaaivx, id totum ex politicS potcftate decer- 
; ptum & principibus fecularibus acceptum ferendum eft./W. Oswald. Hil- 
, lig. in DonaS. enucl. l. ij-c, lo^ lir, X. Ex q vibus fcqvitur, nec fuperioritatcm E- 
pifcopalem , necjudicium Ecclcfiafticumjuris diviniefl^e. uti perperam»» 
docentCanoniftjE, fedutrumqveeflrecxinftituto humaiio, qvcmadmo- 
" dum etiam utrumqve in tyrannidem degeneravit. f^$<i iivtdtxtexercudt^s^ 
4tjt4r^majt[},n.69.fc^ef. Digna funt, qva: adfcribantur vcrba Johannis Petri 
dcFerrariis.cujus inipfisPapatustenebris annofcil.14.1 3. hxccftqverela 
inprax.tit,jo,n. s.^.j. Vide!?,qvod ipfcPapa, qvi dcbercttar.qvam verus 
Vicarius veftigiafeqviJefuChrifti,poflidere& manu armata uititur deti- 
ncre jurisdidionem in f erris civitatibus, & villis 8c locis, qva: funt naturali- 
ter&amundicreatione & Chrifti ordinatione ImpcriiKomani, - • imd 
ipfe Papa, in ipfum Imperatorcm nititur fuperioritatem habere, q vod ridi- 
culum eft dicerc, atq ve abominabilc audire. Nam naturaliter a principio 
mundi omnes Clcrici, nedum Laici erant fub poteftate &jurisdiciioneIm- 
perii, fed ipforum Impcratorum dulcedine & benignitatefucruntclerici ; 
dimilTi fub poteftate l'ap2, & bencficium hoc tanqvam ingrati fciunt male 
cognofccre,&c» 

Ad Cap.I. 

. proprium EpiJcopHm] Hic additurin canone 6. Concilii Chalced, (f dd 

JecuUria judicm fion concurrat* Qvalia etiam verba habentur in c^»t, 
hoc ttt. in prwnacompilat. Qvx verba idco omifit Gregorius IX. ne q vis ex to- 
toconccxtu eruerct, etiamin fecularibusjudiciis conveniriCIericum ali- 
qvando poflTe. Q^a enim leq vitur : Se^i prtus apud ipfum A6ito ventile^ 
. (ur lSc\ Facilc hinccoIIigereliceret,fijudiciumapud Epifcopum pera- 
gi non poflit, recurfum tum cfle ad judicia fecularia. Er propterea maluit 
hanc illationem pcr ominTjon^m priorum verborum Pontifex antevertere, 
Totus vero textus uti >n ipfo Concilio proditus cft , habetur inc.jiclcrtcu* 
4$*cauf, II. f ♦ I. Qvis autem & qvot mcdii dicatux Epiicopus proprius vid^ 
Joh. Bapt. Vivian. ^ff^ 

/ ' . J^'** 1 \l - - -' ^ ^^'^- 
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aptidMhos] q valcs vef d illos ? Pontificii hodie;>«/?. c. »/♦ h. r.nOii afi^tit- 
telli^unt, qvam viros Ecdefiafticos. 9cd olim promifcue fivc in clcricds 
livein Laicos compromitti potuifTeobfervat Cujacius ndh. cap^ inpnmis 
20, Conalti AHrehanen/ts IK Concilio Ciialccdonenfi poftcrioris , ha- 
^dfi:iLannQf4f.ulu poflqvam conftitutumfuifiTet^cIcricumajudicc fe- 
^lari non ^fle conftringi» tandem itadiiponit Synodus; Satje fi caU" 
Jam 'kahni0mspUeMiriimAdJudkiumjfi>rti tx yoiuntate communi 
ffi^U^l^eprdpo/ii^B^iefia^ CiMeo ikemiU tribuatur^ Imo bicn- 
' ^^*|teD^ Condlio Andcga- 

i^i;maif|i|eft,nonficireCleri^ mconfultuSacefdodbasiciii^ 
diciiexpettiR^certiiGmoargumentoJicaifie ea expetere, dum 
Ivitd fuerint Saccrdotes aut Epiicopi. Cctierum Epiicopalem 
aminConcilio Chalcedonenh tanta incremcntafiimpfiffemirum-» 
€ft;;^m id faftum fuerit non invitislmpcratoribus, dum jam Arcadii 
lOnoifiitemporcabipfisillisImpp.Epifcopispoteltas etiam intcrLai- 
cmlites difiniendi concefla fuit./. 7. C^/.cyif audient, Injurium ergd 
viitim fuk Clerlds j udicari ab illis, qyosjadicare pofient ipfi. £t in hoc 
^ '-^^ '^'^'^llQili^ratiodecidendipo peten- 
je£fcionegenera]i,qyi omnts anlma poteftatibns lublimt^^ 
Busfiibjil^ejSejubetur Rom. Xlll, /.qvod Alvarus Valafcus cwfttltMt, te^$^ 
^y||DtroqvedcCIerico& Laicodi£lumagnoicit,itaucomnes S( naturali 
flf«vmo jurc poteflati civili fubjcfti fint. Ratio autem rfccidendi ab ho- 
Aernis Canoniftisdcduciturab abfurdo & incompatlbiliratc judiciorum» 
Omnium enim judicio abfurdum cft, inqvit Francifcus Longus a Corio- 
JlBkO CoiKiUAndegavSi ovis paftorem fuumjudicct, fihodie 
« l^^t^d tribunal Epifcopi, cras Ejpifcopus ad tribunal przf oris rcvo^i|n 
' — ^^riji^uflexteitenmflmmiijudicislervoa Iiominesqve lacracos ca- 
nt puniat, qvis non abfurdFfiimum efiedixerie^&c. Sedenimmulto 
elt ratio dubitandi, qvod jurts divini ea fit 8c naturalis ,ratio autem 
juris humani pontivL Nccenim Epifcopus tribunalhaberet.», 
autaJHIudPrxtorcompareredeberety nifiaucoritate Impcr/aliita difpo- 
Iknmcflct. Qvod autemjudex terrenusjudicis fummi fervos punire po(^ 
^t,exipfiusfummiiudicisvoIuntatcproficifi;itur,urnihil omnino ablur- 

^^^^^^^^^^^^^^^ 
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va concefnoni^ Imperatoriz petendaeft, qvod fcil.rcvercntia Gt Ordini 
EccIcfiailicOjjic prornifcuc in omuibus negociis ad j udices &culares 
plebejialiitrulatitur, przfertimqvod Ecd&dticasconcernilcatQip^W 
qvi1>us jiidtccs lecalaresfiepenumero pamm atitiiihil intellig^maS^^^I^B 
tgl^tli decldendi nonobitatntiodubitandi, c^via clerici hacco^iti^titi^i 
^l^^cii 0n|^laris non eximuntur jurisdidione pbteftatum wblin^ 
nitm,rcdutiipflimjudicium a Principe conftituitar»itadaridmfliji|yliTjfe 
^uftioPianOTamfubdtopermanent..: . -^s : H i?^ M^l^ ' 




. i i^ttlaniim. De hiii qvaiilioagitator. V^; 

mitmimrisJSieUp^l Cujadushtc mavultex aliis exemplanH^ ^i^Sfii^^ 
/mm§r*s, & per eos intiUigit acoludios > X^ores Qftianot flt ^os n^bftk 
risoidinis. -■■^'h -'^^i^ 

^PftuptrmiffH Pontificis] h. Epilcopi, Tta cnim ctiam Epifcopatum vct(N' 
rcs Pontificatum ac pontificium, & omne id , qvodad luinc pcrtincr, pon^ 
tihcalc dixerunt. Cafp. Barth. Ub.s. adverj. c. 19. Exhis autem vcrbis confii* 
cio, Epifcopum pofle Laico caufam Clerici civilem committere 8c delcga[4'^ 
re cum Scaccia dejuSs, /. /• r. ii« n,4K iecus at4|V9 ftatult Auguftinus Barl^^' 

dMtcmdamure pr*ptm4t] ()vod ampliant Cfaoniils, ql^iit^qvij^ttK^ 
Clericus principeficttlari delegatus clerkiuncondenU|Brepoint,iribq^y 
Decian. tr^trim^ hh* 4, c 9. ^S- Barbof. /. «. " iP'--^. *. 

Chi tnjuriam irrogMrt] Principium hoc eft Canoniftamm , m Ecdcfiam 
rcdiindarc injuriam Clerico illatam. Qv.iji vero Clcrici foli conftitiie'^"' 
rentEccIefiam, Scfeparatum plana facient areliqvis Chriftianiscorpua^ 

fitfifvtfiratitil L e. excommunicatusj & oyidem utplcricj ve cxpon 
^lAtervuBmente Mtintia,n 

i.«(/ib.r«««4.h.«»niflvmiin¥ulmCInico. Hoc«n!»cad^^<» 
f^olunt eneip(bfa£lo excommumcataiB. Sedhancd|i^£BoBrai»^ 
excommunicatioms nuUo niti fundamento, alias oftendank Viderx^^' 
tcrim potcritMarcus Ant. dcDominis dt Rcp. EccUf.ls, €.9,^.22, VideC^^ 
autemtotus hictextus, fiqvidcm excanonc ConciliialicujusParifieniSsj^ 
uipcrhibetur,clepromptusfuerit,nonrcdolere vctuftatem, fed, nifi fol-j^ 
ic^^gg,|j^g^^i^decrecum,pr2lc£dm ^vod (^xcoouuumc^ip olim» ' 





Oiniti?e<5 bv G( 



* ^ D E FoRO COMPETEMTEi Jt 

'^^ajoTc cum circumfpeftione fuerit inflifta , nec tam faciles olim inhoc 
fulmineevibraiidofucrintPgtres, utinuncellPontifex maximus, & Epi- 
fcopiejus. 

C2terumapplicari& hictextuspoteritadnoftraConfiftoria in iis cau- 
qvac eorum cognitioni flibftant, nifi q vod excoramunicationis pcenam 
in talibus cafibus non admittamus. Effe£lus autem fententi* a judice_» 
incompetente latac hic erit, qvod ea pronulla habeatur,neccxccutioni 
mandari pofltt, t, t. C.fia non comp^itid.jkdtcat, esf, dtc. Ratio autem & dubi- 
<tandi 5(dccidendicxfupcrioretex'u cftpctcnda, 

••• - Adcap.3.Sane 5cc. 

Defumptus cfthictextus^A:f<i«. ni.EccUfu yi/rican^, cujus codiccm edi* 
•Uit Chriftophorus Juftcllus. Agitur autem ibi de Epiicopis,qvi plcbes 
adfepcrtinentcsnegligunt,qvod poftfa£tam corum monitioncm qvili- 
bet vicinus Epifcopus cathedrx fuz talia loca vindicare poflit. Qvpd fi 
diflidiumhincexortumfuerit &Epifcopifintdiverfarumprovinciarum_» 
judicemdicitdaridebereabeoprimate,incujus provincia locusifte, deJ 
q vo controvcrtitur, firus eft. Applicatur igitur hic textus ad forum,qvod 
fit competens ex loco rei fitx ; idqve nanciicuntur Clcrici, tali in cafu etiam 
apudLaicos. f^td.MynHing. cent. i. obf. li.Car. Molinac. sdconfvet, Partf^, 
46. n. 20. qvia (cil. per adlionem in rem non tam pcrfona, qvam rcs convc- 
nitur. 

Ratio dubitjndi fumitur cx diverfitatc provinciarum, & qvod Epifcopi 
conrrorcrtentes uni alicui primati aut metropolitano nonfintfubje£li, 
penes qvcm caufa peragi qveat. 

Ratio decidendi fumitur ex rei pracfcntia & qvod ex pracflnti poficfltone 
a£lio dctur. Et hinc igitur natum eft forum rei fitac, q vod trahitad fc per- 
fbnam,cum prxfLTtim hoc noftro cafii magis fundo, qvam pcrfbnis adju- 
dicanturfincs. Gail././.0^/.i7.«.^. itautpotiusrcsinjudicium trahatur 
^anger. de Exceptp. 2, c. 1. n. 261, 

'diverftrum prtvinctarHm] Provincia fiimitur pro traftu metropolitani, in 
[vafcil.pluresEpifcopierantuniMetropolitano fubjedii. 

illeprimas] Grzce Tr^ortvoiv : Et fumiturhic pro Metropolitano, qvan. 
jram alibi etiam patriarcham fignificet. ^td. Chriftoph. Juftcll» adCod.Can, 
Efctef, yifncaH.pag.si, 

• . d ^ L . ^ Ad 




Totum lioc capitiilumcorruptumft depravatum d^neqr99t^$}mK 
fi kp^:^aifnf^«rit ^c* comoiodum kabenc ienliuB. Sctip&atAtgf^Bm 

Miiuas ad Dtfenforem Corfic2,qvi potedas crat fecularis, (qvaKs^jdi||^ 
JlPlMenibrSicUix» adavem ferc eodcm modolcripilt Gregoriusr. 
)fremtfg,caufi i.f. i.) audircfecivitatcsCorficarqvasdamefTe fiiie£piu:o<t^; 
j||5,&clcricostcncri aLaicisfcil. judicibusjidvero Defcnrorem permitte- 
renondebcre, redadmoncredcbereclcrum 8(populum, ut facerdotesfibi 
di^at; qvodfi porro caufam gvishabueritcontraclericum, adcundumeA 
fe£piicopum,isfifufpe£lus tuerit» executoremvelabiproEpifcopOt vel 
fi^Wadorrefuecrit.abipfoDefenlbreCqvodcaUiddomlwrl^^ 
iator, nepotefbti&ul»i<)vicqvamcpnceaefet iu caofia ciiric' 
putandumefire,qvipartesincompromiirumcompcIIat: aju( 
&iS:qvicqvid fuertt definitum, executioiii maudandum e[&, vel a DcfSnQ^ 
reCorlkz fiisad judiccs dcligendos partes compuliflct, (qvod iteruija 0* 
M i^tCompiiator; veiabEpifcopo, ii£pircQpus id&cii&i;. .r«i^.C^aci^ 

Caetcrum agitur hic de judice fufpecto, qvem utroq vejurc rccu/ari^A 
fcdubium noneft, fcd diverfimode. Jurecivili neceflc non cA,utca«|fiit 
inieraturlibellorecufatorio; jurc cy omc» ycriSibm Jwfe I^^M, 
«nimdvniiudtcerecttiatoele£)»arbitride [j%negocio prin^^^ , wiepm^ 
^ufis ftfeidomsco^ixolcunt ; jure autem CanQQico arbitri eldSt^Jdaulafl 
recuiationmB exammant>caufaprinci^ali intafl^ Alt«difo||i^i«ylife 
' luWsprxtereotde^viimvidbip^^ 

Ratiodubitandiinipfotextuhabetur,qvia fcil. ordinarnisCWcijud^ . 
fftEpi(copus,qvipraetcririfinejuftacausanonpoteft. ' 
* Ratiodecidendipetitur c^QO, qvia& rationi& zqvitatircpugnat.ut-* 
qviscorami^lpedojudicelUKarecogatur. Idigiturutcvitetur^pts^- 
bituriatio^lghpfti^q^vi dedpMipwjudidmnordm 

jS^irmjpMr) pbft ovarn I3weacifirecufatienis comm arbktt^ A iialij^ 
atmre fic ordinarius juaex judicareprohibitus fueritf aut potius pd|^|irtf^ 
muafbipicionis taotum alleeata fuerit. Videtur enim hiCtextus de1|^ 

tmamiaiiitiiimifitx^n dB c a n ft w qt fttio nig cogjttoicinn^nmdf 
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^ ^ De F oro Co MPiTE^-rg; * ^ 

2vi definitivccaufam principalera decidunt Nifi dicerc velis, tcmporej 
rregorii Magni fupcr caufis rccufationis nonftiiirejudicatum, fcd fcrva- 
tura tum fuifie pracelTum juris civilis , qvod videtur colligi pofie <a- c,ptr» 
vemt^SS^caHf. ii. i. 

Executor ab eo tiepMtetur] non ut Ct judcxdclegatus, uti vnltMariaiius 
Socinus4^ hunc text, n. 4. fed ut compellat partes mutuo confenfu cligere-» 
judices alios, q vi caufam fufpicionis cognofcant. Potcfi igitur hlc peiij 
executorem intclligi viator, aut cuicunqve ncgocium id commiferit Epi- 
ftopus. Detaliexecutoreetiammentiontw/./tf.e^ C dejudic, Cujac. 
t,9,obf.2^.in firt^ 

/ervataio^ej videtur innucre lcgcm Divi Pii 1»/. tf.pr^ jf.de re/ud. qvi re- 
lcripfit, magiftratumjudicum a fe datorum vcl arbitrorumfententianL.f 
exfcqvi debcrc. Videtur autemctiamillcdedifre, qvi compulit partes, u£ 
judicesdigcrcnt. 

Patet vero cx his, qvamprolixusjure Canonico incaufa fii(pe£^ijudi- 
ciflit procefTus. Poftqvam enim caufa rccufationis libello fucrit expofi- 
ta, arbitri funt cligcndi, non ut negocium principalc dcfiniant, (ed ut cau- 
fam rec ufationis examinent ; q v2 fi probata non fuerit , judex ordinarius 
rejici ampliusnon poteft, fcd adnegocium principaledefcendet;fi autem 
probatafuerit,aliimnt arbitri conftituendi, qvi de caufa principali par« 
tcs controvcrtcntes audiant, & litem dirimant, aut ccrtcad fuperiorcra 
caula erit transm\ztcnda,CMp.cum/pecialt6i.X.iieapptiUe. Apud nosjudcx 
fuperiordecauCifufpicioniscertior fadlus aut Commirfarios delcgat, 8C " 
fic tacitc j udic --m fufpe£lum rcmo vet, aut fii fpe£lo judici alium adj unguy^ 
qvi cum in officio contineat. Carpzov. proceji, tit, art, 4, Sf^ 90. 

Ad cap. Si clericus 5. ^ 

^'^^PapitulumhocAlexandroIII. Pontificiadfcribitur.qvifcdulus fuitinj 
promovenda Romanz Sedis ac Clcri, repertarumqve pro Cleri com- 
modis Icgum auctoritate five tyrannidci ut mirum fit, atlegatum hic fu- 
ifieabeo clericumadjudicemfecularem, przfcrtim poftqvam ad confve- 
tudinemprovocandiipfi dabatur occafio. Scripficautem Papa hanc de« - 
crctalcra ad Epifconum Bononicnfom, tui hahettinn ruhrica cap.r.pare.g^ 
pofi Contti. Lateranenj. tn edtt, Laurent. Surii. Scd q via verba illic anteccden* 
tia habentur in cap.^.X. dctc/iil;. cogend^ & ejus capitijli infcriptio oftendit_rj «: 

• - .. ' ' . V;- s^- . • 
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ad Genuen{em Archi Epifcopum id exararum ftiifTe, intelligcndus6c hic 
eritArchi EpifcopusGeauenfis» Add, Anton. Auguftin. ndgap^^.h.r^ in 
frim, ctmpth 

Rationes dubitandi ex hoctextn dux occurrunt. Una,civoddcrebus 
EcclefixautClcriti uti ab a£lore venditantur.lisfitpcragenaa; rts autem 
tumEcclcfix, tum ipfbrum Clcricorum propria juiis£u£}ioneMagiftra- 
tus fccularis funt exemptz. f^fd, Petr. B\nstcid.,adcj,de irjur. f^d^mn. dnt, 
futfl.i eonclnf.6. Altera.nvod confvetudine ita in plerisqve partibus in- 
trodu£lum fucrit, utinrebusiftiusmodi Clerico agenti traherelicerct re- 
om ad judicem Ecclefiafticum. 

Ratio decidendifumiturexvul^ato illo.qvod aftorfeqvi debeatforura 
rei. Dum igitur, qvod priorem dubifandirationemattinct.incertumad- 
huceft.utrumres, deqvibus agitur, Elcclcfizaut Clerici agentisproprix 
reverafint,negantefcil.idreo8cncgationisfu2 caufam cxponcnte, con- 
fvetudoautem, qvz invaluerat qvibusdam locis in contrarium, minus 
probandafit, Pontifex in hoc dubio Clcricum aftorcm ad judicera Lai- 
cum irc jubet. 

fedfUasfro^idtaffcverat] Agiturigiturhic decafu, qvo inftituitur rei vin- 
cRcario. Intalicnima£^ioncoIimconfIiftus8c contcntiomutuis vindica- 
tionibus expcdicbatur , qvod tamcnpoftca mutatum &fimpUxncgatio 
atqvecontradi£lio pro fufficicntehabita fuit. Bacliov. de aBt9mb,d>jf.2,n, 
c Applicari vero hic textus fblet ctiam ad alias in rem a£liones. 

derigorejuris] qvihicopponiturconfvetudin' , & confvcrudini qvidem 
tali, qv^jusdiciadhnicneqvit, deftitutaqvippctacitapontiticisapprcba' 
tione, ciim hic Pontifex eam qvodammodo damnct. 
f Ex hoc tcxtu duo infcrr Aug^uftinus Barbofa. Primum qvod, fi Rcus 
non ncgct rcm efTeEccIcfiz vcl Clerici, eam tamcnrefticnercnolir,, cogn^ 
tioilliuscaulxperrineatad judicemEctlefiafticum. NosciTcares& bo- 
na Ecclefiafconfcnrimus, ubi talcqvid a pnncipc conftitutum fucrit. Id 
cnim adarbitriumprincipispertinercfupradiximus. Scd circa ipfTusCIe* 
ricibona,nifi fpcciatim dehis qvoqve fingularijudicio agi voluerir prin- 
ccps.afrentiri apqvepromptenonpofrumus. Non cnimidcoqvodEccIcfi- 
afticz res fpeciale forum haherc di^beant, etiam nd Clericohnrj bona parri- 
monialiaidextendidcbet. Qyanqvam idnonnulli vcrmt f annnift^^qva» 
ium9ra77uVpt]a infraudem temporalis vclfecularisjuikdidionis (inc^ 

. . . ' W. • 



•V 



De FORO COMPETENTE. f|*" 

legibus & rationeexcogitata rc£te notat PetrusFridems deproctfi, Ub, i. f4^# , 
ii.w. i4»CIericinamqvein hisnonutminiftriEcclefizconfideranrur, ied 
ut alii cives ac mcmbra Rcip. ut adco privilegium fori rationc officii eis in« 
dultum ad res 8c bona fecularia non pcrtincat.Nic. BoKr, Aectf. 69, n. 7. Andr. 
TiraqveU. tie retratd Ug nAgier j2. n. So. Franci (c. de Chaldas mM l. ficitrd* 
ttrem hdhent C. de integr. reftit. verb. implarAnciHm n.}2. in Alterum q vod no« . 
tatBarbold, efl.qvod reus negans rem efleEcclefiafl:icam,juditi Ecclcfia- 
llico,apud qvem impctitus fuit^liqvalem fux exceptioms fidem,facere de« ' 
bcat,fecutusMenocniumr«<nr<f.^,r<r#/;(nf,p«>y/'.«./7j. Reftencinpotefta- 
te Rei fit fimplici ncgatione fonim Fcclcfiafticum dedinare. Ut tamen-» 
probationesdcducat, uti vult Mcnochius & Bnrhofa, hoc eft, folennem 
probationem fupcr ifta exccptlonc inftituat, forte neccfle non eft , qvia-» 
lufficit cognitio ci de re fummaria. 

Ad cap. Ex transmiftS 6» 

Scriptacfthic dccretalis ad Senonenftm Archi Epifcopum, utihabe- 
turinfcriptioptf^Cf^"^. i<4»;eri»». p^rr. ./. & talcm continct ca/um. Va- 
ialli qvidam Ecdefiz etiam a feculari domino feudum aliq vod habebantL», 
& cum fupcrhocfcudoapudTrecenfem Epifcopum convenircntur, pro- 
hibuitDcminus, nedefeudorftoin judicio Ecclefiaftico refponderent-*. 
Hanc prohibitioncm ratam habct pontifex, 8c ad Dominum feudi caufam 
pertincre dccemit. rclcrvata tamen Archi-Epifcopo cognitioncinfubfidi- 
um fijudexfeudalisincogtiitionemarasmalitiosetraxerit. ^ ; 

Ratio dubitandi dcfumitur cx qvalitarcreorum convcnrorum. qvia fcil. 
illi funt militcs Ecclcfiar, & hinc excmptionis pnvilegio munitL Erit ergd 
Epifcopus corum judex Oidinarius, 

Ratiodecidcndifumiturcxqvalitatecaufac. Proponitnr enimde feil- 
do feculari effc litigium. Dc tali autcm in judicio Ecclcfiaftico refponde- 
rc vaDllus non tenctur. Ratio rationis cft. qviadominus feudiin caufa 
Afeudali ordinariam jurisdi£tionem habct privativc qvoad alios judiccs. 
JK^vemadmodum igitur caufac fcudales fingularem habenr namram : ita^ 
^tiamfingularc eis couftitutum eft forunaetiam canonico jure approba- 

^^^}finfiati§ntTuC.^^F.] In epiftola ipsa, <fV4 hatetttr p^ff Co.icilitimtaterM'' 
w/f dri legitm G. & B. V. & VNL In compilatione autem 2. tap. 2. cod. 
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*/f. legirurG.B.& W. Uthic vcralcftioreftituatur, nihilintercft, qvan- 
doq vidcm Compilatores militum illorum nomina ad nos pervenirc nolu- 
' crunt. 

EccUfutut] Infecundacompilatione^./.omittitur vocabulum in 
c<!irioncrcrcriptipoftConcil,Latcran. utrumqve vocabulum, EccU/i^tu* 
dccft. Pcrmilitcs autcm Ecclcfix vel vaHiUi Ecclcfiac intelliguntur, uti 
fupra cxpofuimus, c|?ia vafalli &milites injurefcudali fere pro Synony- 
•' mis habcntur. Vultej. /./.-r^^/rW. c.7.«.6i. vclilli.qvi in ordineseqvcftres 
CqvalcsAlexandiilll.tcmporejaminftiruti crant.utHofpitalarii &Tem- 
plarii) recepti advcrfus infidclcs pugnabant Hos cnim rcligiofos &ju- 
risdictione fcculari ctiamipfiusDuciscxcmptoseiredocetThomasHur- 
tadp trjjfl. t. RefoU 4f. 
fhper ^v.uUw pofefftone] fcil. feudali . Qvod fi jam tcxtum de valallis Ec- 
• clefiacaccipias, non repugnat, ctiam (ccularccos habcreabalio Demino 
fcudum, q vandoqvidem unlis pluriumDominorum valailus effk non pro% 
hibQtuY.yicnoch' cle arh.jud. ijvxjf.cafss^* Si veroHofpitalarios vclTcm- 
plarios pcr militcsillosintelligas, ncc tum qvidem repugnat,eosadfeuda 
fccularia admitti. Hcnr.RofLiuhaU^/rw^^.cd/;. 7. comUtfjo.n.g.feijei, 

coram lncettfi Eptfcopo'] Excmplaria qv^dam habcnt r<rrrw/f, alia Mttertfi, 
Sed vulgata hic rcftior. Idco autem coram Epilcopo Trecenfi aftio infti- 
;Uutacrat,qvodpoflejTiofeudalis,deqva lis movcbatur, iniftiusEpifcopi 
territoriofitaerat. 

f^ir de CampU] In Concilio Latcrancnfi Icgitur Cotnes C, Ae Caprtt^ in le- 
^ cundaautcracompilatione.* nouilis r/r //pCa/^ifefjnlfimenduminhacfub- 
ilttypocraphicum. 
fubdebitofiddttatii'] iftuddebitum cxplicatur^. F.S.ffj^ 
Jtf/««/4ri/#W*]DiciturhicfecuIarefcudumnon propterca, qvoda do« 
-^minofcculari conccfrumfir.cumctiamfi-cularisdomiiius aut Laicusfeu- 
^«JuraEcclcfiafticuminbonis Ecclefixconftitucrc pofTir, led proptercaj, 
: «^vod Laicus feudum iftud iii propriis bonis conftitucrit. 'Lu^x^-dtjtSjnopf^ 
feuMil.c.s.p,6S. 

tf< etdebitum/inemimpcnar] VultcnimjusCanonicum,utpropter dcfidi- 
amjudicisfeculariscaufacransfcratiir ad forum Ecclefiafticumc,io.c^ir. 

infr^ h. t. 
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iix hoc cextu infcro, Clcnci pcrfonam in aftionibus rcalibus nihil Face- 
• rc ad fbrtiendum forum, uti plenius expolui cap. pr^cedcntc, Si cnim de-i 
fcudo fcculari, qvod habef, rcfpondcre tcnetur injudicio feculnri,qvid cau- 
jCe fubcft.q vod non ctiam dc reliqvis fuis bonis patrimonialibus injudicio 
iceuIarirclponderetencatur?Qvodetcnim cxClerici pcribna dcpromitur 
impcdimentum, idem illud judicio feudali obverti pocuilfet , qvod tamea 
htc obllarc noluit Pontifex. 

Ad c. verum 7. 

Cafus talis cfl : Mota cft prxpofito Ecclcfix controverlia dc fcudo co 
qvidemtemporc, qvodefunftuseratEpifcopus Scincjuslocumalius vel 
jiondum e!edus,vcl eleftus qvidem,fcd nondum confccratus,qva!rebatur 
ubi lis peragcnda cfTet ? Refpondct Pontifcx, difpiciendum c(rc> qvalc feu- 
dumin concrovcrfiam vcniat,id cnimfiEccIefi^ilHcum fucrit, ab Epilco- 
poefrcdecidcndamcontrovcrfiam.nontamenprius", qvam ille confccra- 
tus fucrit ; fecularc vcro feudum fi fuerit, ad Impcrialcm cognitioncm cail- 
iamefi^cremittendam. Idcoautcm fub diftin£lionc refpondit Pontifex, 
. qvia oblcure cafus propofitus fucrat, nepromifcucde unoqvovisfeudo, 
^vod teneretCIcricus , ad Epiicopum caufam trahcndam cfle, exgcnerali 
rcljjon fo qvis conficcrct. 

Ratio dubitandi cft , q via tum adhuc fedcs erat vacans, Epiicopo novo 
velnondum cle^lo, vcl fakcm nondum con(ccrato,&hincforum compe- 
tcns caufi Ecdefiaftica dcficiebat, Vidcbaturigitur in hocdcfcdlu cau- 
•v fapcrtinereautadc.jpitulum fldc vacante,autadforumciviIc, tanqvaniji 
forumcompctensfaltcminfubfidium. 

RaliodeciMcndi confiftit in communi Canoniftarum principio, qvodi 
de rebus Ecckfiafticis non fit agendum in foro feculari . Nifi igitur feu- 
dun?,dcqvodifccptatur,{eailare fucrit, nonalibi eritcaufapcragtfndaj» 
qyamapud Ep'fcopum. Qyi fi deficiat vel cxiftentia vcl potcftate,expe* 
«arivultPontifcx.donecillc pIcnampoteftatemna£lus fucrit. 

4^<vrr/5ir/^rrf;>t/;r«r>y]Praepofitusnoncodem femodo in omnibus habefL* 
^cclefiis. Alibi enim 8( pcrfonatum habctSc dignitatem, qvandoqve fic 
ij{i4ramanim<irum,alibipcrfbnatumtantum. i^td. Barbof ^c.nrff. X.aeoffis, 
^fimtttr* Petr. Grcgor.j^'/r^ w. Uh^ is^e^p, tt,n^. 7. JUaiiccU«C(«CV/fr4^ tn ttmfU 
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coftfecratMi'] five ordinatus f 8cad Ecclefiafticum munUs {blcnnitcr fe- 
grcgatus. Confccratio illa, utfierihodieintcr Pontificios foleac, exponic 
Barbofa Wf offif. & pot, Epifcop.pnrt. i. nt. i.cap.s. 

Concluditurhincl. Capitulum fcde vacante non poflc cognofirere dc^ 
. caufisfcudaEccIcfiafticaconcernentibus. 

JI NeqvcEpifcopumqvidemdcfeudisEcclefiafticiscognofcerepoflejf 
ante, qvam confecratus fucrit, ncc proindc confirmationcm univcrfam ju-^ 
risdi£lionem tribuere, fed req viri ut Epifcopus plcnam autoritatem habe- 
at&poteftatcm,utidicitur<« comptl.cap.^. fff<^.qvam demumnancifcitur 
perconlccrationem. f^^d. Cujac. a^i hanc textHm. Qyodficnimpenitiusres 
incrofpiciatur , videiur potcftas jurisdi£lionis Epifcopalis, qvam in foro 
extcrno exercct, fuum fempcr rcfpc£lum habcre ad potcftatcmordinis, 
falrem per modum anteccdeutis & confcqventis, ita ut plenum jurisdi£li- 
onispxercitiumnonhabeat, qvi ordincm aut confccrationem nondunL^ 
accepit, Exqvo patet.qvid fcnticndum fit de vulgata Canoniftarum opi- 
nionc, qvam poft gloflam Inftirutionibus fuis inferuit Lancellottus Uh. i. 
ttf.^, tnfin, Epidopum Itil. pcrconfirmatipnemaccipcre poteftaterajuris- 
diftionis&cxpcdirc poflromniaadeam pertinentia.nondumautem pof- 
fcfaccre qvicqvameorum, qva' funt ordinis,anteqv.im confccrctur.Stante 
enimhac fcntentia, qvia potcftasjudicandi dcfcudis EccUfiafticisnon^ 
pertinetad ordincm , fcqvitur ncqvcconfecrationem ad cam potcftatem 
eflTc ncccflariam , qvod tamen afleriturin textunoftro, fed fufficere folam 
fupcriorisconfirmationcm. 

111. CIcricum,qva!i«ihiceftPrarpofitus,defeudofeculari conveniri pof- 
ie apudjudicem fi:cularem, non obftante ftatu & qvalitate pcrfbnz , ut* eli' 
' xtjam cap.pr^ted. 

^ Idobiternotandum, pluscfllMn fumma,qvz huiccapitulo pracfirripta 
eft,qvaminipfotcxcu, 

Adc.cumfirg. 

In fecunda compilationcf'*^. 4. r* plenius rcfcrtur hxc decrctalis nem- 
pc,j;encralcqvidem hoc cflc,uta£^or forum rci fcqvatur &hinc raptorcs 
priu« apud judiccs (cculares conveniri deberc , fed fijuftitiam illi cxhibcre 
' contempf rint, autjudiccs cx q vacunqve cau(afuerint negligentes, qvia_» 
facrilegijudicandifmtabEccIefia , dccrimincilloccnfuramineos Eccle- 
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^afticam cxerceri pofle; verum qvoniam judices lcculares inexhibcndS 
'^uftitiapcrfonisEcclefiafticis fxpiusinjudiciofunt rcmifll, jam per con- 
fvetudinemEcclefixeflefavore introduclij, ut Reftores locorum venera- 
biliu pofllnt malefaftores fuos fub qvo maluerint judicio con venirc.Eft er- 
go nunc inarbitrio Reftorum , ad qvcmjudicem facrilcgos trahere velinC 

Ratio dubitandiex generalipetituraxiomate, aftorem forumrci fcqyi 
debere.Raptorem igitur Laicum ap. judiccm {cculare convcnicndum efie, 
Ratio decidendi petitur cx favorcEcclefia?,in cujus gratiam introduftum 
eft,ot facrilegium roixti fori fit,hoc cft, ut tum apudLaicum, tum Ecclcfia- 
fticum judicc de eo cognofci poflTjt.Ratio rationis eft,qvia ftcularesjudices 
exhibendajuftitia pcrfonisEcclefiafticis,{kpe in judicio funt remifl"i feu ne* 
gligentes.LicebitigiturPracpofitoautReftorijudicem prolubitu eligcre» 

MtmaUfuiioresfuos] De raptoribus principaliter egit Decretalis in fccun- 
da compilatione. Sed hic generaliter ea ad qvoscunqve malefa£lores, 
a qvibus vcl perfonae vcl res Ecclcfiafticae impctuntur, cxtendi vidctur. 

ijvi facriUgt Jnnt cenfendi] Sacrilegium dejurecivili cft, qvando rcs facra 
cx locojfacro aufcrtiu*. uti notant Dd,Md l.s.ff, ad LJu/.peculat. & cx qvorun- 
dam etia opinione q vaiido rcs facra ex loco non facroaufcrtur. Cuj. l.is.obf^ 
/^.<«yf«.Ant,Matth <^*fri»«/w.f/r.^/?yicr</..«.j.qvibusjureCanonico addita cft 
tertia fpccics, qvando qvis rem non (acra dc loco facro aufcrt. Imo v. jure 
Canonico etia ad triginta palfus, qvi funt in circuitu Ecclefi2,(ed 8c ad per- 
IbnasEcclefiafticascrimcnhoccxtcnfumcft.itautfiqvisin Clericum aut 
iTionachum vioIcntasinjiciatmanus,{acriIcgium comittere dicatur. Grati- 
zn.adc^vistfvtsij.tj.i. Ludovic.a Peguera ^m/T^-^. Totum hunccrimi* 
nishujusambitum intcUigerehic vidctur Pontifcx. 

Ex hoc textu notandum cft I. darijure Canonico dcli^la qvxdam mixti 
fori, qv2 & 3 (eculari 8c ab EcclcfiafticojudiccpuniripDflTunt. qvalia com- 
niuniter clTc dicuntur crimen facrilcgii , ufurarum, fimoniz, pcrjurii, &c. 
Vid. Auguftin.Barbofa^»}f. Joh. Bapt. Vivianus <«//^.ri Julius Clarus/.r. 
fintefit,<jvaj}.3j, Ingcnereautcm mixtiforivoluntefleca,qvx religioncm 
llatumqveEcclcfixlardunt. Sacrilegiitamencrimen apudMediolanen-.. 
fesfuos ut & apud Gallosa folo judice leculari cognofci 3cpunirifcribit. 
Ju!iusClarus</ Un,6. 

II. Locum eflcinhocutriusqvejudicis concurfu pracventioni, uter ju- 
dexalterum przveneric, Anton.Fab.CB</.Ai p.tit,i7.def.i. Ubitamcndis- 
qviritur, qvia mitior (blct cflc porna, qvzajudicc Ecclefiaflico impoaitur^ 
utnunpunitusabeopuniriaahucqveatajudiccfccjlari. Aflirmat Anto. 

^ M nius 
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d by Google 



• • • " 

9^ * " ■'^ Ad TiT> DECR gTAL* 

cedatu.difl-e„tireno.oAc?ufatorire'„;K^^^^ 
qvejud.cemconvenuerucceffiveIiceat, admittendum foSneo! 

. ^^*"""" «i»'" pbftrvare licet ex hoc tcxtu. qva •rationefenfim S 
jurisd,a.onesmvoIavermt.&caufasetiamUicorumad fe tr^^^^^ 
nc>. Ab mit.oqv,demobycrtebaturqvidamprxtextus defidix & n(^U 
gentixinjudici.sfecularibusufitat». Etex hoc canir» n^I!^,Tr ,"^2 
lus Imperatoribus ad judicia EccleffaSuliffirtraSan: 
tnrnon tamen mfi infubfidium , fijudicesfeculare fu /fe^ 

Idcumfehceshabu.fletfuccefius,c«peruntmoxlimitesiftosex^^^^^^^ 

rici & de crimmibus qvibusdam, fubprxtextuinjuri;^ rEcclefiar^ r^^^^^ 

undantis,.pCmet.noninfubfidiumampUus,fedprincipaIiter&^^^ 
atecoRnofcere.rehfta tamen etiam fecularibus judicibus SSonVi 
n.a.pfi cogn.t.oncmjamoccupaflent. Perllringit iff So um^* 
furpat.onem Petrus Svavis,,, M.r. OMj. l.ifjTv^M^^Zu.^ 

Clerum fib. arrogabant, & m La.cos plerisqve in rebus, caufam efle Eccle^ 
fiaft,cam obtendentes. De.ndc forum mift^m c<«nmin fcunt^r, qvo con- 
traLa.cum agere poffit tam Ep.fcopus ovam magiftratus, uterc.mavT; 

lunileculanlocumrehnqventes..nomnestanqvam fuijuris mvolant Si 

qv.5autemhanctend.culameffugiat.neqveeacapiatur^eftatunk^^^^^^^ 
hucad eos comprehcndendos laqveus , nempe rJgu la generalis Zfidei 

fundamentotrad,ta.omnemcaufamndforu,ii£ccIefia£umSi 
mag ftratus veljus d.cere nol.t, vel in jure dicundo fegnior fit &c Add 

h.spommt gravam.na principum Germanix in Colit U Norilerg1..fi 
busM»«,».7..ub,conqvcruntur, ,n caufis mixtiforinonampliufrrz- 
vent,on.rcI.nqv. locum, fed Ecclefiafticos judices contra om.T^a irl llf, 
fas hujusce modi fibi folis, fu«,ve jurisdi4oni u^urp^^^^ 



Ad cap. qvod clericis g. 

Brcvcefthoccapitulum.fcdobrcurum, qvod & ignoretur iavocaufr 

.ftr dccidi dcbcaut, mutilata rcirinfcriptioilc,atqvenomipccjus?Id ^ 
Epjftola fc„ptatu>t,prorfus omiifo, &gncralite? verba iw cCpta W 

ut ,urc Canonicocaufarum decifionem fieridcbere Prxcipiat fiveLa^,^ 
c lcricumconven.at,fiveiIIe vicifllm abhoc conveniatur.'^ Etexhoc du 
plex vulgo crcumfcrtur conftitutionis hujus fundamentum i^ve rat "o de' 
itr^^t '^T' '^- ^'^!'^"'" & E^^Iefiafticos ibi judiccs htbu 

.flctcmporaIcmjur.sdi£l,onem,atqvecivitatcmintemporaIibusEcS 
fuifl-e fubjeftam ut. notat glofla, & feqvitur Fernandus Vafqv^us „1 

^-n-.c.; , «.,nyf„ necaIicnuscftCujacius*rfW««^ qvanqvam^^^^^ 
magis fufnendatfcntentiam. Sed id non placet Hanormitano /«" "J^ 
qvod tpifctjpus Panfienfisjurisdiaioncm tcmporalcm habcat "n c^eui 
parte civitat.s. reliqva omnisjurisdiaioni regii fubfit. Altera eft 3 
l.g. dcberc hunc textum de ilhs folumacrid^^ 

fa commorantur. Illisenim fpeciale hoc privilegium concefl-um fuilTe ut 
ca„rxeorum,fiv.conveniamuraLaicis,fiveipfiLaicosconveniant^ 
judicem Ecclefi„lhcum & fccundum jura Canonica dccidcrentur. NeStra 
placetAuguft!„oBarboft.Wi.,«,. Ipreigit.,rnonmaletotam hanccon 
ftitut.onemmtell,g.tdccaufis, qv=e tantam inter Clericos hh^c^ndead. 
Untur, ut illx exjure Canonico decidantur, fivc convcniant Clerici Clcf . 
cos.fivcab .,sconvcnuntur, qviatum Qericus remperrei perfonam ftfti. 
n«, 8t prom<le c,us forum reqvcndum eft. Ut ruam hanc explicationem 
confirmetBarbofi, provocatadinitiumhujus capituli,fi intccrum lee^ 
turexant.qvadecretali,,inrecundacompiI.c f. Dicitur enim ibi : Null.« 
Ep,fcoporumvelClericorumadjudicia reculariaefttrahendus. habente- ' 
mmill.jud.ccsruos&c. - - Hacigiturrationeinduaiper Apoftolica^ * 
redemmandamus.&c.Jutintextu. ^ v/av.dni 

Ratio dubitandr pctitur cx contraria •conrvetudine. Difcrtc 

cnim Pontifcxm firfchujus cap. prout Icgitur in antiqva decrctali- 

»tc permtiutu jttU rmpto confwtudtnen, prtvaUrt. Inv.nluerat ' 

fcil. conrvetudo. gvacauri Clcricorum noncxjure Canonico redftaru- 

t.sIoaautjurecivd.dccidebantur, &qvidem, ut vidcturinjudiciisftcu- 
lar.bus. j ^vu 

^t' * ■ ■ Ratio 
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Ratio decidendi furaiturex jurcfcriptoyqvodnonpoteftvinciacon- 
fvetudine, fidcmanifcftofuperioris dilTenfu conftat./.-?.C.^t»«/rr lon^^con» 
/vcfHd.FTRTizkjiT^deUjtb. utihk Pontifex autor jurisCanonicidis- 
fenrumfuuin fafficicntcrdeclarat. 

iMHfas pecumurUs] fivcfcailares, utihabeturinantiqva Decrctali. Inju- 
•irecivilipecuniariacaulacriminaliopponitur, aHth.riovo jttre C.dt pan.jud^ 
i ^vi mut, jrtd, /, C. d: fru^l. Ut. exptnf.l. ij. O dt dccnf l. 4. C,fi reus vel accn- 
/at.worh.ftter, Et hinc ctiam pecuniaria judicia dicuntur, qva: criminali- 
'busopponuntur/,^.C,</i? 

PariJiHsl pro Pariflis antiq vc. yid. Cujacius ^tc. 
\ Ex hoc textu concludo, I. nifi acceHcrit tacita approbatiofuperioris, 
non valere confvetudinem.Subditi enim funt q videm caufa proxima con- 
"^fvctudiiiis,princeps autcm caufa primaria & fundjmentalis.fivcpotius, 
populuscftcaulda£fcuum, princepscaufajurisinderefultantis. Qvodfi 
princeps dilerte contradicit confvetudini promulgando legcm contrari- 
am, tum confvctudo, qvzjam valida cenferi poterat, cclfat & abrogatunj, 
Ventur. dc Valent. in Parthen, UtigJ, 2, c , n. n. 1;. 

n. Non obftarc hunc textum Fcrnando Vafq vio, dum fiipra citato loco 
contenditjCIericumiuforoLaiciliti^antem.noniniis tantum, qvx pro- 
cefsus ordinem, (edetiamqvz dccifionem caufircfniciunr^Icgibus Lai- 
corum tcneri* Servata cnim cxplicationc BarboHc de foro feculari nulla 
/ plane ex hoc textu fupererit controverfia. Et ex hoc igitur textu nullum 
" validumducitur aDotloribusargumcntum,qvod inmeritis caufic fijcu- 
laris nonaliter pronunciari poHit, ubiCIcricus litigat,nifi ftcundum jus 
canonicum. 

' r C^tcriim parum pr -^feclfTc apud Parificnfcs hac fu^ conftitutione, vi- 
detur Pontifcx. Peti enimhinc poteft,nififalIor»ratiodccidendi,qvare-» 
poft annos a promulgatione hujus conftitutionis, vigirti prartcr propter 
HonoriusIII. i.nh buerit.neParifiisautin viciniaqvis docere vclaudircjus 
civile prifumcret js. deprtvtleg. cum tamen Innocentius IV. poft annos 
^ aliosvigintiRomarutrumqvc 8c civilis&canonicijuris ftudium florerej 
yol\icTitc.2.deprtviiegtin6. T^cmpc tenaciorcscrant Galliin obfervandis 
judiciis & Ic^ibus lecularibus, qvibus pcr inhibitioncm proptcrcacapi- 
/tilr um erat injicicndum, ne prorlus omittcretur jus Canonicum. 





tificum^Q alia cfencur pd^ltti^cfuni 
cum iplbPontlfiC^iKpiivht, alia pcr modum lcgis aatfl^'^ 
titQtti;^nis^&bxc perpetua Gnt Th.Hurtado^y. 4.rtf»lttt,c. S,n,st9^^t* 
rat hzcdecrctalis ad primum genusrcfcrri,dum litcras apoflolicas irritas 
fecit, (qvo4(ucccfrori difpIicercpotuilTetjnifi corpor: jxiris Canonicieam 
infcf uiilct Stfic univrrnilem ac pcrpctuam fedflct Grcgorius IX. 

Partes habet tres. In prima decidic qvaeftioncm, utrum Laicus proptcr 
litcras apoftolicas, qv:4<s impetravitjConvenire pofTit Laiciim cx causafef 
culari,coramjiidicc Ecclcfiaftico. iDiiccunda, adqvcm appcllareliccaC 
lice iecuiari. In tcr tia , (|vis iit proceirus, ubi judcx ut fuipedlus recu' 
^ j^primaoccurritratiodubitai^«ilteii^ literarum apoftolica* 
^rumtanta eftantoriNi» utprodivina vocehaberi deb^nt* Pon- 
irdum jubet caflfamfccularemintcrlaicosverlantemab Ecclcfi- 
lict d^di> 6ii|datiimjam«ft jiidiciuni iftud» nec proinde decU« 
narfp3J?nt. ' , ^ 

* ^atiodecidcndifiimitur i.a caufarum qvalitate, & modo procederiai 
ordmario, qvodfcil. fcculares caufic adforum Ecclcfiafticumrcgularitcr 
nonfint trahcndi. 2. apromtitudinc judicisfccularis,qvod illc paratus 
fit juftitiamadniiniftrarc. Hispofitisirritas vult decerni Pontifexliteras 
Kiasa Laicoailorejimpetratas^ . - ^ v . 

Exqvo cohctudunr, propter defidiam & Ucgligentiamjudicis fecularis* 
etiam mtcr fcculares perfonas caulam iecularem injndicie Ecckfiaftico 
noire t^nninari* Id tamen in a£i:u pra^co oUervatum non ieineininiB« 
fe^ir^b^ job. A1o3^ Ricc. decif.4su £t hcc femper ^eciofii fiiit excniatio 
invafionis pontifictsinjiirisdi£lionemfecularemxqvStamennon conteo* 
t^illilongius :!dhucpro^refri&pluresartc5 co.Timentifunt.civibus Laico» 
fumcauDsad rribunalfuumtrahcrent. Conqvcrunturca uereprincipes 
6(,j^tus Gcimanix inter|gravaniina/aa Noribergx cxkibita, num, pjo. 





indSp3rtcratiodTibifandieft,qvTaaciviJijudTce,qvinoncft de^ ^ 

tcmporalijurisdif^ionc Ecclcfiae. ncadPapam qvidcm appcllari potcftc, 

7, 4; dtMDtil, caACum abeft, uC ad Vercellcnfcm Epifcopum appcUari qveat. 
ir . ^ Vcr- 
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Vcrcellariim namqve civitas erat Impcrialis, non fubjedla Ecclefiz ncc 
Vercelicnfi,ncc Romanz. 

Ratio decidendipetitur i.a confvetudine, qvodobfervatum ha£lenus 
ita^eric, ut ad yercellenfcm Epifcopum appellaretur, i. ex przfenti tum 
tempore a vacationelmperii, qvod nemo tum cflet ad q vcm appellari poC- 
fet, noii qvod vere Imperiura vacaverit, Ccd qvod ita vifum fucnt rontitici, 
cxcommunicatofcil. Anno 1210. OthonelV.Imperatore. Pofliftudenim 
tempus Decretalishxc fcriptavidetur. 

Ex hac parte notant Canoniftx,vacanteImperio jusadminiftrationis 
Pontifici competere. Qvpd,qvam falfum fit, oftendit Dn. Conring.<<* 
Gtrm. imper, Rom. c. 12^ ^ Limnx. adcapttul, Carolt K vtrb, Pf»llQ Ufli) ^ad)^ 

(en tc n.fg, 

Qvpd tertiampartemattinet.repcti pofTuntea, qvx diximus fupra ad 

Vocabulum hoc 7r«p/Ax^,cum de caufisEccleliafticis non poHit 
alibi, qvam injudicio Ecclcfiaftico difccptari. Kon igitur tiim ncceflc eft, 
'ut impetrentur litcrac PontiHcis. 

Affdf /IpofiohcA] Itaxa] t^ox^^ cathedram fuam vocat Papa Romanus, 
cumtamenolimqvaelibetcathcdrametropolitanaimo&Epifcopalisdice- 
returfedcs apoftolica. ^td, autor Euchariftici dt EccUf.fnl nrhcar^ Jacobo 
Strmondo mtjfipa^,f64-* s6U 

fuHat»appellattonts ehjiaculo] i.c. nullam patiarisa dccretotuo intcrponi 
appcllationcm. 

W4<^»<!y7r/<w] yurcCanonicoaqvoIibetjudiccinferiorc licct appellarc_> 
ad fummum Pontificcm omilfis intermcdii<»r. ?. c.p.c, S4. c. r.'. X. Ue appdlar, 
Potcrit igitur Epifcopus Verccllenfis ut ordinarius loci prarteriri, & imme- 
diatc ad pontificcm provocari. 

hoc prajerttm ttmport] Non fufliccrct confvctudo, ad qvam provocat , pro- 
ptercap.T.X.de appeUfit. fn/in,n\Ci alianovaraiionQt vacantis fcil. imperii 
pncC€Xtu,juvarctur. 

^vtafupertortbM] CoitkXQ^^n^wmc^- Qyia a fttperiortbMf, Supcriorcsil- 
*li Confules VerceJIcnics eire & dici neqveunt. Pcr fupcriorcs igitur, ni 
falIor,intcllii;it judicia ImpcratOria,qv2 ideo, qvodexcommuniwatus fit 
Imperator, fuggillathic Sc perftringitPapa, ut injuftitis 8cimqvitatis offi- 
cinas. 

Pb- 

^ . '•■ 
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^ Oblervare autem cx hoc textu iterum licet, q va rationcPontificesRoma-* 
nifibi& Epifijopis fuisctiamin Laicosjurisdidionemtribuerc cocperintV'' 
Erat Papa Innocentius III, utrefert Mattheus Parifius hiftor- ann. ii 1 3. fu* 
pra omncsmortalesambitiofus, & fuperbus,pccunizqvefititorinfatiabi«*- 
\\s & ad omnia fcelera pro prxmiis datis velpromifliscereus &proclivis» 
Hicigitur.poftqvamPhilippum&Ottonem Imperatores infenfiflimo o- 
dio perfeqvi dccrevilTet,maximam confufioncm etiam injurisdiftionibus 
intulit. Id unicum miror , c^vi fibi temperare potuerit Pontifex, q vo mi- 
nusetiamextracafumfocordix&defidiac judiasfecularis adfe omnes in' 
tiniverfum caufas Laicorum traherer, prxfcrtim cum jam olim id ficri con- 
fveverit, approbantectiam Conftantino Imperatore inl. CJhegdcf^dc E^i\ 

Ad c. ex tenore lu 

Materia hujus capituli eadem eft, qvz fuit in antecedente, nifl qvod fpe- 
cialiteragatdc pcrfona favorabili, viduafcil.a^tionem inftituente. Lis. 
erat de hcreditate, caufa mere civili autleculari : Contendenres etiam per- 
fbnaperantLaicz^ impetraverat ramcn a£lrixliterasafcdeapoftolica, ut 
apud Ecclefiafticumjudicem lis perageretur. Qvod cum admittere nol- 
letDominusIocijCaulam adfuamjurisdidlionem pcrtinerc pcrhibcns, & 
forteetiamcontradiceretfivedeforiincompctentia cxciperetReus, man- 
dat Pontifcx, remittendam cfle caufam ad forum (eculare,nififit caufa Ec- 
clefiaftica, neqvcdcfidixargui polTit judexfcculariffr 

Ratiodubitandi petendacfti. eximpetratione literarum ab ApoftolicS 
lede, qvibus caufa fuitcommiffajudiciEcclcfiaftico. 2. exfavore perlbnar, 
qvod a£Vioncm inftituerit vidua, cujus tantus cft inutroqvejure favor,ut 
multa propteream pcrmittantur & indufta Cmx. fingularia ♦ qvcmadmo- 
dum etiamjure civili conftitutum eft,utlicerct viduiadverlarium fuum-» 
apud Principem convenire, necci opponi polTit exccptio (eu bencficium_r' 
primz inftantix /. un. C^vand. /mp, inter pupill. vtl vid, CarpzoiT. 2, refponf, i^r 
Unde & Epifcopiscuraviduarum, earumqveproteftio jure Canonicoeft 
demandata c. z^^i. dtjt. sr, 

Ratio decidcndi eadem cft cum ea, qvam f^i;'". anteced. exprrcavimus*. Et 
ad fecundam dubitandirationem refpondctPontifex,ficefie.favcndum vi' 
4ais>ne idfiat cum damno aut injuria aliorum.Primam autem tacite ita dr^ 

0 ^ ■ 

* * \ * ■ ' ' ; . . Google 



^ Ap TiT. Decretal. *i 

luit, utpracnimerenecefTc fit , iub 6c obreptitie literas iilas fuiiTe impetra* 
tas. 

Comitis SritdmtU] Britannia in Gallis primum Comites habuit, deind^. 
EeguIos,&tandemDuces. Cujzc, adhj, 

t ratwe pr^vid] i.e. cognitione prxvia dc hinc caufa plene percept^. Iffi 

Conduditurbinc, in favorabilibus perfbnas ita juvandas efle, ne juilitta ' 
bedatur, qvod repetitur c. 6, JT. dt donat. int. Pir. Uxor. Ex q vo infertuc-» 
porr6,privilegia aiprincipe concefTa non debcre vergereinpcmiciem & 
pratjudicium aliorum /. 7. C. defree, tmp. of. /. 4. C, de emanf. Uhff^ l. 4S*f*defMk-y , 
ftitut, Scaccia de judic, U ». c 7. n.jgz. Marchilell. q^^fi. f9' J. ifft 

Czterumex hoc6c antecedente capitulo obforvo, nondum putafTe eo 
tempore Pontifices, adforum Ecclefiafticum , cujusijp{i funt moderato- 
res, pertincre caufas feculares.practerq vam fi de (bcordia aut defidia judicis 
fecularis conftet. Alias enim titulo commiflionis facile exculari potuiffent 
literac Pontificis, nec proinde opus fuiffet irritas eas & inanes, ut fubreptas, 
decerncre , aut caufam remirtere ad judicem fecularem , cum fic alias fub 
M vof uncjve pra tcxtu fatis tenaces fint Pontifices in erroribus fuis fuftinen- 
dis, jjfe 

Ad cap. fi diligenri ti- 

Credebat Archi Epifcopus PiTanus , licere aerico renunciare forolBa 
Ecclefiaftico,&Laicumfibijudicemconftituere. Idcum increpationcj 
reprehenditPontifex, &nec juramentoqvidcm tale qvid validan poirc-j, 
conftituir^ ; 
• Archi Epifcopi rationes erant i. qvia difertc conftitutum eft, valere tale 
padum,qvojq\ is nonufurum fe foripnEfcriptionepropterSacerdotii prx* 
rogativam promitcit, l.^en, C. depdH. l.ji. C. <ie Epfc. Ciericis, Idqve 2. inj 
temporalibusfdltemcaufisattentendum effe, przlertim 3. qvia adVerfarii 
voluntes accedic, & fic mutuo confenfu pa£lum initum eft ; pafta autem 
utferventur,& naturalisratiojubet,8tantiqvicanones, maxime 4. fijura- 
mentum interpofitum fuerit, q vod, qvia non vergit in difpendium falutis 
gf tcrn«, omnino (crvandum eft. ' ■< ^ 

RationcmdccidendipetitPontifexex canonibus ConciliorumMil^i- 
tancnfifi & C^rthaginienfis, in qvibus, nti rtfcmntur cdn, 4-t. (f 42. cduf. //. fv, 
tAconftitutum fit, ne Clerici clericos relidofuoPontificcad judicia fecu- 
• laria 
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laria j^rtrahant , addita p(rna, fiq vis, tale qvid aufus fucrit. Has confti- 
tutionesaitpontifcxcflc jurispublici, & qvidem.utiBarbofa adh.t.ipn- 
mamdubitandirationcm diluit,pofterioris atqvchinc validioriseo, qvod 
jure civili conftitutum fucrat. Huic juri pubiico ncc pa£lis necjuramen- 
tis privatorum dcrogari polTe contendit Pontifex, & hinc concludit , nec 
juratam qvidcm Clerici rcnunciationem validam efTe. 

HancPontiiicisdecifionemavideiemperarripiuntCIerici,in foro Pon- 
tificio,Schinc(cLaicorumjurisdi£lioneade6exemptos notant, ut necfi 
maxime vclint, vcl unicam tantum caufam, camqve temporalem, eorum-j 
forofubjicerc liceat, 

Scdcnimfidiccndumi, qvodresf'ft,fortioresomnin6 funtrationes du- 
bitandi, qvx pro Archi Epifcopo faciunt, q vam rationcs decidendi aPonti- 
ficcallegatsc. Adconcilia fancfruftra provocatPontifex. Primusenim 
canon prohibet , ne Clerlci clcricos rclido fuo Epifcopo ad feculariajudi« 
cia pertrahant, h.c. utinterpretaturBarbofa,neinvitoscompelIant. Alter 
vero Clericorum lcvitatem Scprocacitatem cocrcct, q vi poft caufam in Ec- 
clefia ^crtra£tari coeptam, qvod notandum cft,lpretis&reli£lisjudicibus 
Ecckliafticis, (cculari fe arbitrio judicioq ve committunt, uti cxpiicatChri- 
{\oph.]\i{\.c\[\lstnCffei.C4non. Ecelef^Africart.cuyt. is, 

Neuter omnino textus agit deconventione, qvafeobftrinxitreus de^ 
fubeundoforofeculari;nccdicicrgopotcft,qvoaduo illi canones talem 
convcntionem improbent. Qvodporro dicit Pontifex, conftitutiones 
iftaselTcjuris publici, cuipafto privatorum derogari nonpofllt, ineofti- 
cum facit,utoptimeob(crvat Cujacius *(^<>./. &textujuris civilisi« l.ss.jf, 
dtpa^i, abutitur, uti fcribitidem Cujacius ad d.l.^s. imoftultitiamcommit- 
tit, notante eodcm Cujacio ad Afrtcan. traii, 7, ad K 23. ff. de O. A. Nec enim 
l!uiscxplicatumdedit,qvararione privilcgiumfori, juris publici cffe di- 
cendum fit, cum divcrfimodcjuspublicumScjurispublici aliqvid efliej 
dicatur Franzk tit, dejnfi, fSjur. n. pi.fnj. Putat qvidcm Didacus Covarru- 
vias ad t. ijvamvts dt faR. in 6,part. z.pr.v. 29. pri vilegium fori propter rcs (a- 
cras, qv2 aCIcricistra£lantur,adjus publicum rcferri. Seclliocnonfatis 
I facit Barbofx. Etipfb etiam jure civili. qvac defacris & Sacerdotiiscon- 
ftituta crant, adjus publicum rcfcrebantur, nec tamen eo jurc crediturrLj 
fuit.derogarijuri publico, fi qvis iacerdos fori praefcriptionefenonufu 
rumpromifiilet,utipatetrA-/.;>r/.C^(p4^. IpIeigiturBarbofa ideo adjus 
^ ;: » , ^ N pu- 
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publicumrefert, qvianonrefpicit privatam lingulorumutilitatera, fed 
publicum favorem totius ordinis. Conlimili vero modo argumentari H- 
ccret, Senatus confultum Vellcjanuni publicum favorcm totinsordinis 
muliebfisconcernere, privilcgianobiliumpublicumfavorcm totius ordi- . 
nis rcfpiccre,p)riviiegia militum toti ordini data efre,hinc ergo cfle juris pu- 
blici,necvelFccminam velnobilem vel inilitcm rcnunciare privilegio iibi 
conceflb polTe, qvod falfum eft. Intereft fcil. utrum privilegium concef- 
fumfitCollegioutcollegio,Sctum verum eft, renunciari eiperfingulos 
non pofle, an vero conccirum fit univcrfis & fingulis, qvo cafu renunciari 
iineprajudicioaliorum potcft» Georg. Acac. Enenkel deprivtleg.l$y.$,e^ 
i&.n.iz.\ih\».3o. admittit, renunciari polleprivilegiisexemptionum.fi fi- 
ne (iiperioris prajudicio fieri polTit. Qvja igitur fingulorum non eft ea- 
demratio,qvacuniverfitatis,(eqviturprivileg'ounivcrfa!inihiIpr2judica- 
rc, qvi eo uti non vult , &hinc rcnunciationemficrifineinjuria alioruitu» 
Clericorum, q vibus in fiiis caufis integra nihilominus manet praelcriptio 
fori» Qvp pofito, magis eft ut dicamus, Clericum ita rcnunciantcm nom 
publicojuriderbgare, fedprivato, nifipublicijurisvocabulumultra pro- 
priumfignificatum extcndcre velis»^W. Vultej.«ii/«/.C.</r/wr«^.«.7i;.HilIig, 
in Donell, tnucl, 1. 17. c. 10. lit. T, Plus adhuc peccat Pontifex, q vando ne jura- . 
tam qvidcm renunciationcm admittit, cum tamcn hic iiiterfit jurantis, 
tantum^&nullaomninofiibfitutilitaspublica, qvocafu omnino fervan- 
dum eftjuramentum. Seraph. deScraphin. dejuram. privil.6i,n,tS4 Eft er- 
go jus, qvodin hoc cap. continetur,prorfus novum,nec ante Innoccjitiura - 
unqvam promulgatum. Etreftius fccifict, poftqvam ufijrparcifiain po- 
teftatem femel placuit, finovumqvidfe conftituere prarmififlet, &abfti» 
nuiiretprxtextu veterumcanonum, & incongrua hac ratione, qvod pa- 
£^sprivatorumjuripublicoderogari ncqvcat. Efll* tamcn hanc confti- ' 
tutioncm verbo diviao manifcftcadvcrfam, oftendit HugoDonelius/r^» 

in temparalibuscMHps] qvar ita dicuntur ab obje£lo, qvo id circa tcmpora- 
lia vcrfentur,a!ias caufic fcculares. 

juri/uo] i. e. foro priviIegiato,qvodhabcntapud Epifcopum. 

in Mtleviear.tnfl alii fubftitucrc maluntConciliumToletanumtertium^ 
incujuscanonei^.harcverbahabeantur, cum intcrcanones conciliiMile- 
vitani amplius non iaveaiantur* Sed animad verCendum eft, non Milevi- 

tanx 
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?,n!^l"'^'" Carthaginienfis etia^m primx tumfeaindi 

G\"s::?r=ss - Jhodi.i„ve„s"i' 

^*^/«i.«,,W«]i.e.civaiaacfecularia.fenfuaUoqvamdicm^^^ 

*«W«.,«r4«i] Perhzc verba inteUigunt Interpretes & minnr™ 
«ajorem excommunicationem. Panormftan./«„.r'Xu"^^^ 

2cio Tantumfcil. piaculum eft ncn utiveUc privUcgio ponti- 

qvo perfonalita. prxpinderati •qvaIia?unTomm™ qV^lb ,vli:« ' 
tem feu conditionem officii »cl digmtatis conceffu funt Prlnzt ,^ v 

fc^p^-n^Ifi:.^."-'^'"^''^-»"--"^ 
♦ Adcap.ciimcontingati^. 

^/Te Epirco pum. non capitulum aut collegium, cui infcrvit Cle^^ 
fuSola^^ ''''^ confvetudine aM 

Ratiodubicandiexfaaoderumitur. Affeaabatfcil. capitulum indc 
«nqventestal^^^^ 

tcxtu, q vod fibi mfervirenr. Qvemadmodum en im patrw familias in f^I 

vosfuosdomcft,camhabentju^^^^^ 

invidenda capitulo m clericos fibi deputaros ut infervircnt 

Rationem decidendipetitpontifexexreguia^qvodordinarie prxterE. 
pifcopum nemojurisdi^honem habeat,ab eo igitur caufas exceffuum eflb 

cognofcendas&termmandas,nifi,qvodexceptionisIocoaddit^^^^^^^^^ 
tineat vel per pnvUegmm PontiHcis, vel per confvctudinenu 
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'deputattfervirio fivc ad miiiidcria facrn, five ad alia lcrviria. Habuic cnim 
etiam Ecclefia fiios fcrvos, \xt\^ztctexc,B»ff 4,X.der€b,EccLat, Hictamen 
q via de clcricis agitur, videtur iuteUigere illos, qvi deputatifiint, & divina 
cultuiminiftcria rcligionis impendant. 

fMrisdtihonem]i.e. notionem & cognitionem fimplicem fine potcfl^te^ 
co'ercendi&excqvendi,qvomodo& Ulpianus vocabulum jutisdi£lionis 
inedi£Vo prartoris accipit inl.ujf. tierejmi. 

iw/iAVOTfjqviatum concurruntforum domicilii&Iocus deli£li. 
Exhoccapituloidinprimis notandumeft, qvodetiam confvetudinc» 
acqviraturjurisdiftio, qvz confvetudo utdiflcratapraricriptionc videri 
polTuntMatth Stcphan. dejkrueiifKLi.c.sS,», ^s.feq^Hahn aU Ifi/enhtc^tte^ 
eUjHrisdt^. n. 

Ad cap, poftulafti 14. 

Cafus talis cft : CIcricusEccIefiace. g. Osnabrug^enfis,ubi&bcncfici«i 
um habct, & commoratur, li vc rcfidcr, commifit in diccccfi Monafterienfir 
ubi domicilium & patrimonium habct, delidtum, qvod bencficii privatio- 
nem poft (ctrahit: qvacritur, qvisde crimineco^nofccrcdcbcat,num E- 
pifcopus Osn3bruggenfis,an vero Monaftcrienlis ? 

Pro Epilcopo Osnabruggenfifacit ratio dubitnndi, q vod pocna ejus de- 
li£li fir privatio beneficii. Qvia igitur dclinq venshabet beneficium inEc- 
clefiaOmabruggenfi, nonvidetur abalio vclprivari vel privatiodecerni 
dcbcre.prztcrqvam ab Epifcopo Osnabruggcnfi, ad cujus infpc£^ioncni 
beneficiitm perrinet. 

Ratio dccidcndi fiimituracompetente foro, qvod hoc*locoduplici ex 
rationcconftituitur,qvia &domiciliumhabctdelinqvcns in diocccfi Mo- 
nailierieafi, & in cactiam delldlum commifit. Cujac. ad hunc text. Sect vi- 
derur tamcnPontifcx primam rationcm dedomicilio non multum urgcrr, 
fed unicum fundamcntum ponerc in loco, ubi dcli£t:um commilTum llar, 
ut maximc hic ratio domicilii concurrat. Vult igitur illum Epilcopum.. 
de crimine cognofccre &fi.*ntentiam promulgarcdeberctincujusdiceccfi 
deli£ium commifllim eft. Sic cnim etiam civili jurc conftitutum eft , utj 
locu*;, ubi qvis deliqvit,forum ejus criminis compctcn . fiat» Ratio aurem 
ejus conftitui ionis eft, qvia in loco dcli£li commini f icilior cjus eft proba- 
tio. hd.H\lh^.hDoneU,e/i(icl.hh,ij.c»i6j$t.l, Ad rationem dubicandi re- 
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Ipondet Pontiffx, nihilefleabfiirdi, utaliusprivationcmbeneficiidecer- 
nat, qvia fcil. beneficium idpcrronalc cft, 6c perronam Clerici feqvitur : 
Joh. Bapt. Vivianus hic. Perfonam igitur dura condemnat judex, fententi- 
am fcrre potcft etiam de iis, qvx perfona: adhxrcnr, ut tamen, fi jura ifl:aj 
adhxrcntia alienam dicccefin afficiant , iftius diccccfeos Epifcopus fentcn- 
tiam ab alio latam exfcqvatur. Breviter : Prior illc delinqvcntcm privat-. 
habitu,altera£lu. Utcrqvcfacit,qvod fuumeft, qvianeutcrin alterius 
dioccefi jurisdi<^lionem exercere poteft. 

reftdens intfulem] Diftingvcrecccperunt Pont!ficii,qvodalia fintrefidcn- 
tiae, alia non refidentix. h. e. elTe q vaedam beneficia, qva: non reqvirant as- 
fiduitatem aut pracfentiam. Sed enim qvia bcneficium datur proptcr of- 
ficium,nihil eftab omnirationealienius, qvam eos prxfici Ecclcfiis , qvi 
munus fuura ncgligant. Franc. Duaren. de SS^ Ecdcf, minifier, l.g.c.s, 

demiciliumvero] novum hoceft, habcre ibi domicilium ubi patrimoni- 
iimeft,nectamenibicommorariautafridue vcrfari, cumaliascxeo folo, 
qvodqvismajorem bonorumpartem alicubi habcaf,non liceatdomicili- 
umarguerc,nifiibidcmpaterfamilias fe inftruxerit. Zangcr. de except,p4rt, 
j.c. /. 26. Carpzov. 2, Refponf.2i. n, 14. Poteft tamen ficri, ut domicilium-i 
qvisutrobiqvehabeat, &ubipatrimoniumejuscft,&ubibencficium, fi 
non minus mc qvam illic comm oretur /. 6. JT. 2. U 27. JT. 2, f. ad munictfMl, 

fiubeneficii'] beneficium Canoniftis dicitur (acrnm ftipendium, qvod 
Clcrico in Ecclefia liturgiam exerccnti datur. Complcxum id dicunt ex 
officio iacro & utili temporali,ita tamen ut cum olimOfficium prsccipuum 
fuerit,ftipendium veroconfccutivum&accefibrium, hodie ftipendiuitL^ 
przcipuumfit&principale, ^ 

Exhoc fcxtu notandum I. Tocum delifti commini e/fe forum compe- 
tcns, qvo delinqvcnsjudici<ripotcft,qvod & civilijure obtinet. /• C, ubi 
decrim.ag.cp. Qvjn videturolim nonalibi dccrimineagipotuiflc, qvam 
in loco , ubi deli£tum commifium fuerat. /. 7. jT. ulr. /. nU. f. de accttfat» L 10, 
^ I. j6. C. Ihecdofeod, Et hinc etiam reum alibi degcntem ad forum iftud re- 
mitti oportuit. 

II. Poirelententiamabaliojudicepronunciari,ab alio exccutioniman- 
dari, qvodinteraliaetiamtum contingit,qvando condcmnatio attingit_> 
bonaalibi fita. Et tum tenetur judex, qvi fententiam tulit, judicem alte- 
- ^ • N 3 - rum 





Ad cap. expare.ij. 

FafH^ecies hzccfl; Bcrengaria AngliaeRegina RiQhardoI.ni^la| 
aunc vidua, fpoliacafueratpcrnobilemaliqvemcaftro, qvQ^ dotalituti^ 
tulofe ha£lcn us pDflcdilTc referebat. Ea de re cum intcrdi^o unde.yi^ 
, cpre confticuillet, pontificcm adit, & ab eo judices delegatos inmetr^tK^ 
filis KiiB OBceptioiiem foti incompeccncis oppoiiiu Qvxri^ ^lWi 

Ratlones nobilis funcri^qTodiprc domicilium ruiuB&t^tipi^iil^lH^ 
nediftceliyttqve id ultra duasdi«tas iiocojudidiremotiimt i^|iiepi9^ 
expeditijuiis non poneqvemqvamcrahiadjudicemextraneuil|i«t^a^^ 
duorum dierum c, zs. cf 29. X. de refirfpt, (z) qvod locus controvemtsiikfea* 
|||IRi*de qvo cognitio ad dcminum feudipertincat,nonadjudicemEccIe^ 
^ifticum, ni(i dominus feudi negligentiz convinci q veat,c^;>. SifitptfiCpttt 
t:endicigiturnecdomicililradone,necrationerei£itz, qvxhic iingur 
«nralicatem continet»Ecdefialliccimhocjudidum fbrum e(& 
fmaddicd) qvodrefcriptam pontifidamad ^diSinafracafiierit 
tum : extare non in literis fupplicibus, caftram conCroverfiim "tSt 
nmRegitiz> idqve falfum efle« ' ' ' ■/-^^ 

Rc^ina adhaec omnia rcfpondct 8cqvidem ad prlmum, habererettm & 
ipni illa diccccfi , inqvacaftrum controverrumlitumeft , caftrudiaHud 
non ulcra duodccim leucas aut unius diei iter a Turonibus diftans,at(^U^ 
qvandoqveexifterc cum autcommorarifolerc. Duplex igitur domidli"» 
um duplex ctiam forum facere> & proinde nobilem non minus hic, q vam 
iilij:convcniripo(le« Adftcundum: eJTeleviduamyft fi]|)fingulari£&. 
^Q^ailtici judicis tutela, c] vippe ad qvem (pe£bc viduas dcf^ndere 
^g^BOBtt^ irreqvinto feudi domiDO^detenCoremcaftriapud Ecdcfi; 
judicem fuuTn defenforem convenire. Ad tertium : caftrum con 
ibm a marito Richardo qvidem fibi dotalitii nomine non fuiHe conce 
fediftud tamena Joh.inne fratre & fucccflbre Richardicumaliisrebusd 
tatttiinominc aRichardo acccptis pcrmutatumfuilTc, atqvefic naCnrgttL» 
«^fitqyalitatcm carum induifle. u.'qvc caftrum iftud diu dotalitii tituIopDfie* 
^^^^J^t qyanqvam dc jore Jonannis repUcailet nobilis, eum ~ 
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fcflbtmrt1,"ccnfnit Regina. 

Qvibusita difcuirisrerpondetPontifcx,nobilcmfori incompctentinex- 
ceptionem non re£lc opponcre, fcd caulam.apud judices Ecclcfiailicos 
diel^tosefle continuandam» pofuofcil. &reumdoiniciliuDihaberc in^ 
^^^^^^"^iidiaccfi, ibiqveinterdmn commorari 6ceam,^^«eGeGn iiltra^ 
iliiiTuronibusiMn diiUre,&ineidemdioecefi||ml^^ 
^.T^lit* Ki»? enim rationibusdecidendi nititur re^iBimi Pontifici- 
tii^lhimk & fecunda totam rem coniicit» Tertia autem non fatis 
ra^ Non cnim rcmovet rationem dubitandi a qvalitate feudali dcfum- 
^^|anf,ni|idicerevelis,Pontificeminca fLiificfentcnria , liccre dc polTeirione 
"^feodiapud judicem loci ordinarium exptriri, qvam tuentur adbuc multi. 
Vultej. defeud» l. 2, c. 2^ n. 40, Rofenthal<i///«4'. cap, 12, conclnf. 12. n^7o. feq. qvo- 

tiram|amen fentcntia a plerisqve rejicitur, vid, Gothoh-. Anton. dtfp.fttuUl^ 
i^&^Kt^C,Strm,ixtr€,fiiid^i6,u,4, Sedftante^maneliiihilomini» du» 
ffi^^tsip, u,fi$fr* qvod vidua laicomcoram j[udice Ecclefiafticoconve- 

li|i^^B^o(nt,nin fuper caufaEccIeiiafiica vel indefe£lum judicis iecula- 
ti|. ^'Vwtur igitur hic a decifione iftius canonis recellUIe Pontifcx» ficfid* 
femjln cjafufpcniividuxpcrmifine, judicemEccleiiafiicuin dire^d^conis 

sre,idqvenovumeft,8cantea inauditunu^: -., • " ■V^ 

ri!r<wwf/f'rfp4:] legendum: Innoccntiilil. ' '''''^ y^.^p^f^ji-.^^w''''- '-'' ' 
'm*fiR0donenfi'\ legc Rhedpnenfi. /UCujac.^i-, "^^ ^^^^'^'^^"^ 
Utdittm] Dieta eft iter unius dieL f^uu Lindenbrogg. ingUff^Tm tid^ Ug, 

W^Ju9JecimliftcMi)W,i£i^^ diei icer. Lenca emtofihinu, 

^dcqwigentis paHlbus. Vicena millia pafTuiuxui^eminiingalOB^* 

^donMtienem propter nh^tias'\ Dotalitium, uti hodi^jure Saxonicoconfti* 
tuitUr, Ipecies eft donntionis propternuprias^nccperomniaiftimaripo- 
teftiecundum regulas juris civilis. ^id^ Weieobec.^4r4tif /.^ /«r« dit* 

^ffipfeforioj Pofleflbriumjudiciumcontradillingviturpetitorio, qvod 
i11i^pepcifliKlftnietanti&m,hK dedomino antqvafiautaUo jureia re qvx« 
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£x hoc textu conficiunt Doftores communiter , Jperfonam miferabilcm 

rc lua fpoliatam intcrdifto recupcrandx agere pofle dire£l6 apud judicem 

Ecclefiallicum,utmaximercusfuerit LaicusSc ipfa etiamrcs temporalis. 

QvibustamencontradicitCavarruvias pra£l. qwxd.ca^.S .tf,t, & tcxtum 

hunc intclligitdccafu.qvonegligcntixfufpicio eftin judiccfeculari, ita 

utextracamadirejudiccmEcclcfiafticum nonliceat, Sedni fallor, diffi- 

culter id ex textu probabitur, 8c convenicntiorvidetur verbisPontificis 

explicatio Do£lor um. Notat tamen Covarru vias ii, l. communem hanc 

Canoniftarum opinioncm in praxi rcccptam nonfuifTe, 6capud Regiaj 

tum Galliarum tum Hifpaniarum prictoria rifui fore, fi q vis eam allegare-» 

velit. In noftro ctiam foro ea nullius cft ufus. 

Notandum I. etiam incaufis folam pofreflionem concernentibus fun- 
dandum prius cfic judicium, anteqvam \n caufa proccdatur. 

II* Etiam illuftres fccminas viduitatis gaudcre privilcgiis &mi{erabili- 
bus perfonis accenlcri. Divcrfum tamen obtinct in foro Eleftorali Saxoni- 
co, tcftantc Carp/ovio Ub. 2. refp^ ip. n. 27, 

III. Judiciumpoffenbrium qvam ocilTime effe terminandum, Sccxce- 
ptioncs graviores petitorio efl*e refcrvandas, , 

Ad cap. conqvcftus 16, 

Cafus talis eft : Habcbat Ecclefia Bononienfis teraporalem jurisdiftio- 
ncminqvibusdamcaftris& villis: inea cijm turbata eflct pcrmagiftra- 
tum Bononien(em,negocium dcfcrt ad Pontificem, q vi judici Ecclefiaftico' 
dclcgato mamlat, ut turbatores ad fatisfa£lionem & abftiijentiam pcr cen* 
furas Ecclefiafticas compellat. Qvxftio tota vertitur in eo, utrum cogni- 
tio de ejusmodi turbationc ad judiccm Ecclefiafticum pertineat ? 

Ratio dubitandi eft, qvia aftor feq vi dcbet forum rei. Non igitur judcx 
Ecclcljafticasadiridebct, fcdleculaiis, cujusjurisdiftioni fabcft Poteftas 
&communita5Bononienfis» Przfcrtim fi vcracft fcntentia Do£loruin»^ 
depoircnione& fpolio reifpiritiialis cognofccrcpoflectiam Laicumjudi- 
cem. ^/W. Alvar. Valafc.|co«/*f/M/.fj. «Kw.f. Anton. Teflaur. ^cif S2.\(f 
j/7.Gvid. Pap. fv<y?, /. Nicol. Anton. Gravat. sd 0£lnv.. fiftrii prax. t»y. 

RationemdccidendifumitPontifcxexn3tura& finc rerum EcclcCadi- 
carum, qvodillseabEcclcfia poiTidcantur inremediumpcccatorum; aut 
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ad nc^ocia fpiricualia conficicnda ; non igitur illas applicandas efle dicit a- 
jjiisufibusidvero fiqvisfecerit,rcum efTc dicit facrilegii, anathemateferi- 
- cndum,6chocpertincreadjudiccm Ecclefiafticum. Confcrri hic pojfunt ea, 
tjvt dixt fnpra ad cap. 

Potejfas] \. e. Magiftratus vid, l. ziuff, K & ibi Gccddcus. 
plcnojurt] 1. finc dimiiiutione. yAdntMcUufHLpart. /, clanf ^2, w.j, Add. 
Panormitan. fc/cr«. -f. 

€jvafip:jfe(ftone^ Incorporaliacnimnon vcrc, lcdqvafi poflldcntur. f^U, 
Bicci US ad /. s*f, de ac<j, vel atn. pof.pag, 12, 
^ tan^vam facrilegi'] vid. <jva dixt fnpra ad tap. g, ^add^ can.s» & S*(aMf.i%, 
^v<tj}. 2. 

deprateritisdamnW] i.e.qvantiEcclefiaeintcreft.fe videje£hmnonfuilIe 

^ appellaiiongremota] Claufula hzc non removct omne appellationis genus, 
rcc omncm appcllandi caufam. ^<<.Pctr. Gregor. deappca^l.2,c.2o, Auguli 
' B jrbof de clateful. n. IX, 

.1 Ex hoc textu nota, Ecdcfiz qv2 dicata funt, aliis ufibus applicari nooj 
dt bcre. Dc qva re videri inprimis poterit Hoornbek. adbHll.lnnocent.X.p. 
64-,^ muliij fe^<j. 

Czterum ratio dccidendi.qvamabrcmedio peccatorumPontifexfiira- 
pfit,erroneo hocfundamcnto nititur avodpcr bonaoperaqvisrcmi/Ho- 
ncm pcccatorum mcreri po/nt,id qvodnacreticum cft in Thcologia. Ncc 
magis vcrumeft, facrilcgiumcommittcre, qvi jurisdi£lionemEccIcfix 
-^emporalemufurpat; temporalisenimqvia eft 6c ad fpiritualitatem nihil 
fadt.lacradicipropricneqvit. Pcrconfeqvens etiam anathematispccna 
- accrbapimium eft, & minus proportionata. Ut tamen cauia talis in Eccle- 
»r iiafticojudicio ventiletur,EccIefia:favorpoftuIat. , • 

Ad cap. dilefti 17. 

^ Speciesfa£litaliscft: Epifcopus qvidamDunelmenfisin Anglia cura 
t RomarncgociaEcclcfixfuacagerct^acivibus Romanis mutuo accepit pc- 
cuniam, fa£la promiirionei, Parifiiscamlcrcftituturum. Civcs,utcofa- 
ciliorefTctconvcntio, aPontiiiccRom.litcrasimpctrant, qvibuscaulx 
. co^nitionem committit Abbati cuidam Parifienfi. Dcbitor interim dicm 
obit. Cumqvecreditorcsfucccnbrcmejus in Epifcopatucoram Abbate 

O dcle- 
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delejiato conveniiTent , ille exceptioncmfon. dcclinatoriam oppcuiC , ad 
ducfndo privilegium Pontificium, f;cundum qvod An|hcorum ncm< 
ultra marc in judicmm trahi pomt, Sed refpondet Pontifcx ab Epifcopf 
cOiifukus,priviieL'io illo nonobftante, caufamapud AbbatemefletermT 
* • . nandam, nifi in foro domicilii creditorcs Epilcopum convemre raa 

^ V Ratiodubitandipctiturexiftoprivilcgio,qvodviolat,qviEpifcopujTj ^ 
/nelicanuminjudicioParifienficonvenirc nititur. • r i 

Rationem decidcndi fumit fontifcx cx %ura contraaus. q via fcil. pra- 
mifit Epifcopus Dunelmcnfis, Lutetix Panfiorum fe refpondere vcl folve- 
rcvellcf Ea promimone privilcgioeum rcnunciaflemtelhgit. In arbi- 
trio igitur creditorum efl*e utrum m Angfia eum convenire vdint . ubi dc^ 
miciliumhabet.anvcroLutetix, qvo loci folutionem ille P^.^nnn^rat. » 

C*«rwMEfthzc Parificnfium deatutelans, qvam duriaimis tempor» 
busimpenseadorant8ccolunt.mSleidan.//^.i>.^-?;#. . . 1 
f,rMW4r.]h.c.utnonpomntevocari,&injudicus ultl-amarmis conve- 

^^"dmoaerMtu] Moderatio harc &laxatio expcnfarum fieridebeta iudicc, 
fiiniqvx videantur & excemvx. Necenim permittendum efthtigatorl, 
ut voluDtuarias,qvas fecit, rccipiat cxpenfas, fed eas tantum,fmc qvibiw. 
fuumoDtinerenonpotuit. 

dammrum] damni nominc venit omne id, qvod mter eft Treutler t^.A 
'dirp.^j.th. 2. lit,A. qvain reetiam pcrfons qvalitasatrendendaeft, velunXi 
fueritartifex, qvi vlaum diurno labore qvsrit, cui proiade clamnum cau- 
fa litis illatum ab advcrfari© refundi dcbct. Anton, Perez. Cod. uifrHa, & Ur, 

• '""^ltrl^Qvx jure Canonico prorfus profligata: fant & prohibitaf, at nec 
favorepi2caufa:admittantur.<.^.X<^r<«r.cf^&.//c«>-.C^ 

Ex hoc textu notandum I. SuccelTorem m officio ob .^^an, fi qvid ab an- 
teccirorcrationeofficii vel dignitatis aaum gcftumvt tucrit. Vid. Tabor 
fngnUri tra^atH dc ^t.fHU.jf. tn rjfc. Conf, Franzk. /. ^ ref^t, i. nnm. 

'u,, Pofleafuperioreconcediprivilepjmmdenoncvocanda, 

nc talis privilegiatus nc qvidem pcr fubfidium ab ahojudicc citan potcft. 
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m. Eum qvi ita fuit obligatus, ut in GaJli5 foIvcret,fiin Andi3 hab^ 
• atdom.«l,um utrobigve poiTe conveniri & h?c&ibi ).,XTj.,^1T 
S.tamcnextralocumi'olutioni dcftinatumaaioinftit.^atu* loSst: 
c.endacftmem.o ne.npIur,spetitionemincidataaor. jr™?ftA ^^^^^^^ 
tor ftc^ * «penfas. qvas crcdi. 

NotantinfupercxhoctextuCanoniftar. privilcfrium fimDlicifPrron 

ccfl-um hom,n.bus alicujus lociKomprehen/ere etiam cTericSus o^^^ 
dum tamcn eo ut. vcl.nt. Uti enim ios po/Tc ftatuto vel cSudinP .' 
La.corum.fed„c,ntcneri. Sedifta aflirtio prxfupponi or^nlodlnf:: 
exempt,onem Clerxorum. qvam non unis vLbus pVftriiSiZT& in^ 
fiiiAvyftaJa tyrann.dis papalis rcccnfuimus. 

Adcap.SignificaftiiS. 
Summahiceft, Clcricos non portc proroirare iuri^H-Amn.,™ • 
p n,fi is fueritEcdcfiafticus, ne^ve alL°XrconSl%i 

i Ratio dubitandi nititurjurc communi , q vo unicuiq vc licet cum adv.r 

r,o,& un, fummo cap.ti fubjcfti ?unt, Clerici aute,; cum Ss uniT^'^ 
raun. cap,t„n foro Canonico non fub iciunt,.r?fodSSleri,o; 
^Ji!^fr""^^r P'°'°B"= non poiTc. Arno d CniusXl 

CDCcfan,, nulla omnino (nfficit Barbofe.^wT." qvi ?d "^"c^nte 
rcqvm.qv.a.tavoIucruPontifex. Egoidadimitarionem^^^^^^^^^ 
?r,HfA!!^ K^,"'" "^A'""- 1 ^ipP^qvz fieri non potcft, inv to efq W ?u ' 
r.sd,a.onem habet, pcftqvam jurisdiftio fifla fult patrimonialis ^ ni^ 
qv,jur,sd,a,on.pra:cftcogan,rcarcrcfruaibusfua;5uridiaTons' 

Barbofa. Milu ,dnon v.dctur, qvi., fubjefiio ad pctitioncm parris adve - 




y/. , - .. far 



loS 
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(xpromiiradicitur, poftqvam terminus folutioni d.alinatLis fucrit ela- 
pfus. Vidctur igitur dubitaflTeipfcjudex, cujusjurisdiciioprorcgata fa- 
U, utrum citare partes fibi liccret. 
.intfvjttioni f»«] i. e. qvaeftioni, 

j^rssdt^iouipTfejfteit^riofcttur'] qvialiasdiciturmaginratus, Nullus cnim 
datur magiftratus, q vi non aliqvam habctjurisdidtioncm. 

Notanduinhic, I. jurisdi£tionem prorOfTatam aprivaris qvodammo*' 
dotribui.fiae qvorumconlcnfujurisfiicliioncm cert«stcrminislimit.:tam^ 
in tali caula, qvx tcrmiais iftis inclufa non cft, cxcrcere non liccret. AcceP 
fittamencenfirmatiolegisfinecujusautoritatcnec privatiid poficnt Et 
hincprincipalcroburlcntentiac talis , &cur eiftanaumfif, cx lege peten- 
dumeft. 

II. PrivatorumhuncconfcnrUmnon poftetribuere jurisdi£lioncmcir 
qvinullam omnino habet,& hindemocr reqviri, ut in qvem confi*nfum 
eft, aut tribunali przfit, aut aIiamjurisai£tionem habeat. /. i.f. dejudtc, Lf, 
C, eo«L Et hinc vulgo dicitur, privatos non polTcjurisdidionem darc noii 
habenti, pofic tamen eam habcnti prorogarc. 

III. Clericos jure Canonrco Laicorum jurisdi<n:ionemnulIomo(foa' . 
gnofcerepofie, neqvidemfiEpifcopiacceireritconfenfus, De qvacxem- • 
ptione, qvid (entiendum fit,jam fipe dixi. 

Obfervattamen&concludit Femandus Vafq vius//f yJ^rcr//. rcfulut,l^,r, 
§.9.n.^4.9T. pofieCIcricum, jurc fpeciaIiaIicuiprai:Iato,qviEpifcopo in- 
ferioreft, fiibjcftus^inipfumEpifcopum confcntircqvodhacratione res 
ad priorem ftatum revertatnr. Ego verd invito ifto prilato id fieri noa 
poflcarbicror^tumqvodjudcximmcdiatuspracteriri non pofllr,tum qvod w 
ff uftibus illum jurisdi£lionis carere oporteret, qvod jus ipfi invito auiicrri , 
ncqvit, 

Ad cap. propofliifti ' 

Snmma hrcceft, privilegiumautmutationcm fori poft prrvenrronen|? 
contingcntem non proficere prarvento , ut imperium judicanris declincti;- 
Eftqve hoccapitulum concinnatum ad mentem iegus-j,. jf.de jufite^ exqva 
textu ctiam verba aliqva petita & retenta func. 

Cafus talis cft • Titius civis oppidanus per citationem ad Prartorcm ur^ 
banuminjusvocatur.. Poft eam cicationem mutac illeforum &fic Aca. 
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dcmicu5,mile3&c. QvaEritur, nummutatioiftafacercpofTit.utGaufhai-* • 
apudjudiccm Acadcmicumaucmilitarempofthacperagere opoitcac. Si- ' 
milis cafus cft 1»/. 19. ff. dejhns^ti}, f 
Ratiodubitandieft, qvia forumReifcqvcndum, 6f caaraapudcompc- 
tent>?mjuditcm vcntilandacfl. Mutatio igiturcxpcrfbnaRci^qvac cr. i- 
tingit,cumeuma priorisjudicis jurisdi£tionc libcrct, videturhoccffict re, 
utetiamcauD&aaiojam inliituta ad novum judicem pcrtincat, ibiqve 
tcrminaridcbcat. In qvam rcm allcgari potcrit /. /^.jPy? ^i//jcrf«^ e^/.-f. j.;. 
ffidiremiUtar. 

Rationem dec dcndi fumit Pontifex ex prxvcntionc. Qvia enim cita- 
tio eftfundamentum judicii, §.//».////?. ^iriar«.r<w.////^.percitationcmju- 
risdi£liopr.Tvenitur & pcrpctuatur rcfpcitu illius caufx, itautdcinceps 
ubiacceptumcft fcmeljudicium, ibi6( finemaccipcredcbcat/.^c.j^*^f/«<^if. . 
Hil!ig.'« Doreli.lih. i7.c. tg.hr^C, D, idqvefavorc& bonopublicointrodu- 
£tum eft, ne in rei potcftate fit, a£loris intentionem intervertcre & cludcre, 
nevclitigiaperjuaiciorummutationem multiplicentur. Pcrmutationcm . 
fori igitur non liberatut reus a jurisdi£iione prioris judicisiniiscaufiw 
qvzjam cccptaefunt. 'Nccobilat Lr^.ff./f^viscaMt, qvam& Cujacius fic* 
RufTardusde alio, qvam fori privilegiointerprctantur; Neqve/.-^. J.f.jf^ ' 
deremtlitar, qvia illicmutatio fori non fitexprivilegio militari, fedex dc-J^ 
Ii£lo & crimine militari, qvod rcus poftulatus crimini ci viliadjunxit, dun|' 
inrcatucapitah conftitutusmilitiae nomen improbcdedit. '^t 

leguimecttntm'] [. e. obfcrvatis omnibuscitationisreqvifitis, nempe utiJ^ 
fiatadinftantiam partis& mandatojudicis competentis, ut ccntineat,* 
Bomen & ccgn omen judicis ac citatr , tum & caufam & locum & dicm, . 

4ui caufam] \. e. diccndam vcl pcragcndam. 

ffv»can'/f forMrr>] Rcvocarcforum veldomum.cft foriexccptioneuti? af- 
Icgare fc ibijudicium fufcipcreminimetcneri, atqvealibi conveniridebu- 
iflV, brcvifcr . judicem rccufare /. 2, ^ 4. ff'. dejudk. 1,^.1. y.jf.eod, 

Exh )c textu noto I. citationem dcberefieri ad inftantiampartis. P^td, 
Petr.Frider. deprtctCs. Ub.i.cap.t.n. 6,/ef. Gail./. i.chf.so^n.4. 

1 1. Pt r fb»am libel li produ£lionem aut oblationem non induci pracventi- 
onem, fed acccdcre dcbcrc citationem. Carpz. i, refponf 46. 

II! Adhoc, utdicatarjurisdi£lioprzvcntareqviriinprimis, ut rcus Ic- 
^'timciiccitutus. Zdnger,decxcepr,p,i.c,r,n.i4, Citatio enim qv;c nuliaj^. 

O j ^ . . eft 




no 





efl non fTcrpetuat jurisdiftionem. A nt. Gabrlel.if^^,ii^ iki 

Vldceur HscAscretal^^mpbiita ad xmvihSmiS 
fl^cr Romae generale erat forum conft itutum , ita vkhfn 
^^^cniri potucii&c,aiitJusrevo(an(ii4oinum habuerini:^ 

Carustalisefl: VcneratEpi(copusextcra:nationisRomam,&ibiapu4 
fedcm ApoftolitamaCreditorefuo convcnicbatur. Id indigneferebapit? 
iive capitularcs, fivecoiSpiicopi ejusdem provinciz» 6c apud Pon^oeifi 
nimi fui Qsa^ literis exponebanc Refpondec Pondfe^t, forum i|Ki poii 
fuiflc incom^eCens»acjufte£pi(copumRom;t fuilTe conventum. 

Ratio dabitandipetitur ex enumcratione modon]m.avibus qi^ 
ibrtitur, (^vorum cumnullus adplicari ad pracientem caiqm poflitf ^ 
necdcliOi,neccontra£t:us,nccdomicilii, nccrei fitx rarionc Rom£^6n?! 
ventus is Kpifcopusfucricfof um Kpmani4mbaj^kuus pro iiicoi 
crithabcndum.^ \ \ : -r , .^^S^^^;.^. . 

Rationem dccidcndi fumit Pontifexab illuflri Romanx Ecclcfi; 
tate, Droptcrc^vameahocobtinuitprivUcgium, ut competeml 
fumfTicubi<|V]isibiinventusadionepDl(atwfiierit. Tacite igitujr 
it,e£reinrationedi|bitandi inrufficientemenumerationem partiun^i^ 
prjeter illos modos reftet adhuc aiius« qvfi«n in hoccapituloex^' 
i^enteipfiusPontificis , nifi fillor,irrcgulari5, 6c extraordinarius. 

mater cffeadtm] Ecclcfui Romana non potefi dici materomnium Ecde- 
fiarum, fi vc matcriiiras accipiatiir rarione doc^rina; cx ca alibi propagttae, i 
fiveratione poteltatis. Priorcfi^nificatu foli Hierofolymitanz Ecclei^ * 
hoc dcbetur cncpmium. Pofteriore matrem inter Ecclefiasplane nuUam: 
agno&imus. Inter plures enim Ecclefias )3artici;Iares eft relatio uui^ 
>iHr liiliodum (bpcriorkacis^ fi]bje£lioni$,ut inter matre 
m 6c Aibje£iam|Capat6c mcmbra, fcd pcr modum paritads co|wi 
fis,%incerplures (brorcs ejusdem familiz. Licet igitur ^ror a||cra a 
lyp^m aztateant virtuteanteirepofllt, non tamcndominationcminm^ 
fj^ratenus fororeft^habet. Hinc igitur concidit ratiodecidendi/ig^feiii 
« ../^ . /> ^ « jEccleli*? fiwiiu No^eoim «|y)^^3 

-« •T' * , ■"liiiii- * 
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Mm civilc ex Urbc Roma dcpcndct, ita & intcr Ecdefias talc aliqvod confli* 
tuerelicer. 

tfr»>/ijr»/?r<r]MagifleriumhocEccIefia:RoTnan2Concedcndumhaiidqvjrk 
£vameft. Etfi cnim primisrcmpcribusEcclcfiaRomanamagni fcmper 
irftimata fucrit in c.uifis fidci alfcrendis, illius tamen aficrtionibus propter 
fe & ut principio rtdei crcditum fuifie nuUibi legimus. 

jttffa (f rt€crfartac/tMpt] Exceptio hjecctiam dcjureciviii locum habct''. 
^^ryWrc.ubitalcscaufierefcruntiir, veluti fi lcgatusfit,fitefiimonii 
diccndi caufa Romx rcpcriatur, aut fijudicandi munus ci impofiium Citj 
&c. f^^ta. Franc. Duarcn. /»>. fJejtielic^ 

allfgajfet'] Exccptioncs oranes, etiamfi notorix fint, allegarcoportet_>.: 
Treutler l ol. i.^ifp. 26. th 7. Itr. C. eftbt Bachovius. Ut mnxime igitur a ju* 
diceincompctcntc citatus qvisfuerit, comparcretamcn isdebet, &excc- 
ptionemforidcclinatoriamallcgare, nifi& ipfijudici notoriumfit, cita- 
tum non efie fub fiia juri.^di£ii onc, Zoef.fif, dejtniic^ n, 69^ 

revKnndt dontt^m'] dc h/ic ^hraji dtxt ad eap. anttcec/ens, 

Ex hoc tcxtu noto I. poifc reum diverla nancifi;i fora, in qvibus conve- 
niri pon\t,nonobfbante,qvoduniustantum fitfiibditus. 0 

ll. Poncrcumproptcrcandemcaufiimindiverfis forisautjudiciis con* 
vcniri> fed ele£livc^ ita ut pra^vcntioni locus fit. Qva ratjonc Epifcopus ' 
Romaf conventus non tenctur de eadem caufa inlocodomiciliiautcon- 
tra£lu^ rcfpondcre. 

ni. Ut in foro generalii qvale fuit olim Urbs Roma, qvis conveniri qve- 
at, mulrum rcferre, qvam cb cauHim qvisibifit, cumjuttar&neccflariap 
cauiz exccptioncm dcnr,qva dcchnare illud forum permittitur. 

AD TiT^DECRETAL, 3. 

LIBELLI OBLATIONE/' 




Ad cap. I. 



Ideturmihihoc capitulum non tam dc libcllo aflionis, qvam de 
alionvocanqvcqvalecunqvedcfiderium continenteex orieine_» 
iuauxplicaridebcre. APontifice CdmenhuccransIdCuin eit, ut 
-^^^ .• . ' ' . ■ libel- 
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libelliinjudicioexhibendinoceflritatemftdbiliret. Ojcaliocjus hxc fuit*^ 
Ebbo Archiepifcopusi\hemenfis,qvod in Ludovicum Impcratorcm mul- 
ta iniqve ftatuifTet, ejusq ve ab imperio dgiciendi autor fuilTet , reipfum E- 
pifcopatuabdicaverat, eiqve poll aliqvot annosHincmarusnobili Frari- 
corum ortus profapia fufFo£lus fucrat. Sed cum idem Ebbo dcinccps Lo- 
thariilmperatorisoperaper Synodum comprovincialium Epifcoporum 
rcftitutus fuiffet, compUires in eadem Ecclefia Clericos ordinavcrat Qyod 
cumindigneferretHincmarus, poft obitumcjusderaEbbonis, qvos iWe^ 
ordinavcrat, recipcrc noluit, eaq; dc caufa Synodum Sucsfioncnfem apud 
S. Medardum, cocgit, in qva Clerici abEbbone ordinati fiaccuberunt, 
ficloco moti fuerunt. Franc. Long. a Cor\c\ano InfHmm. conctL adann. gjf, 
fe^a. Conqvcrentibus ergo in SynodohisClcricisrcfponditHincmarus, 
hujusmodi qvcrelam perlibellumexpoftulantiun) manu ftibfcriptum Sy- 
nodo infinuandam cire. 

Ratio dubirandieft,qvjaoretcnusqv2proponi poflunt.qvid opus ef^ 
ut fcripto exhibeantur ? cum vi va voce clarius omnia, & diftin£lius atqve 
ad captum audientis expHcatius cxponi qvcant. 

Ratio decidcndi petiturexau£loritateEcclefiaftica> (ecundum qvanu» 
jfcripto cxhibenda erant, qvx concilio proponebantur, eaqve latius expo- 
nitur a Gratiano c , Itgum 2. i. Videtur autem ifta autoritas non tam legi- 
bus fcriptisqvam ccnfvjtudincniti, qvcmadmodum etiaminverbiscon- 
ciliihujus conjunguntur legum Ecdtfiafticarum confvetudo & autori- 
tas. Et videtur ifta confvctudo, ut cx fcripto omnia peragcrentur, in Gal- 
lia maximc recepta fuiffe, utinotat Francifcus Florcn^/« dtjfcrtat, cdf,2. 

pitg. 40. 

aptidS. Medardum'] Nomen id eft Monnftcrii in UrbeSvesfionenfi, & 
Concilium ipfumhabitumcft annoChriftianarfalutisDCCCLIII. 

/^«4r/«]Legendum: Hincmarus, Virin aulicis Rcgni negociis ver(a- 
tiflimus, 8c proptcr peritiam Canonum, qvos acritcr defendcbat , Pontifici 
Nicolaol.maximecxofus. Petr.de yA^ic^de(3ncord,factrd,^im^liy,4.c, 6, 
mm. I. 

reil<imationis]\t2idL\Q\t\xr y qvodnontantum indigncfeloco mctos con- 
qvererentur Clerici, led etiam ipfius Hincmari ordinationem foHicitarcnt, 
eamqve uti fa£la fuerint expeterent. Rcdamarunt igitur inftitutis Hinc- 
mari« 

^ - 1M, 
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IMt /trttj Libcllus hic idem eft , qvod fcriptura. De vocabuli vaii^ 
lignificationc videri poterit Georg*Obrccht.</* eonctpJtbeH» cap,i,rt.iff, 

Exhis conficiuntl. Libcllum inomni negocio,qvointer partesjudicio 
contenditur, ncceffarium cffe. Qvod concedo, fi libcllus accipiatur pro 
qvacunqve expofitione &relatione negocii, deqvo injudicio difccptari 
dcbeti Ur enim in omnibus caufis artificiose femper libelius concipiativ, 
ncc pauperdna litigantium conditio admittic, nccjudicis arqvitas, 

II. Libellum in fcriptis eflTe ofFercndum. Ratio eft, ut cxco qvovis 
temporeconftarepoflir.qvidinjudicium dedu£tum fit, utqvc po<l tra- 
£lum tcmporis lententia libello conformis pronuncietur. Kariones alias 
rcddit KkohusCaholMs /n praxt Itbe//us cpnc/uf: I. n.2 ut fcil. a£lor pcrfi- 
ftcrc tcncaturina£tioncpropofita,deindeutrcus poffit deliberare, ccdere 
an vclit, an contcndcre. Scd 8( hoc axioma non aliter locum habet, qvam 
in longioribus judicii proccfTibus. Brcviorem autem q var poflulant cx- 
pcditionem in illis fi.fficit oralis relatio, & qvalis q valis petitio. Hac enim 
ranone expcdiri voluit audientiam Epifcopalcm Juftinianus. NovtH^ 

fj.pr, 

Cztcrum cum Do£lores a neceflfitate libclli liberciit 8r immunes reddant 
caufasfummarias.&qvz cclcrcm cxpcditionem dcfidcrant, multam ple- 
rumqvc infumunt opcram,utcaufarum iflarum exa£lum confcribanLj 
indicem. Nobisnunc ca rescurx non cft. A5^/. Calovins^/./.fm/»/;^. Ja-' 
cob. Schultes abfervat.^. Joh. Bapt. Afinius inprax. J. 4. r. . ^ 

III. A partibus ftylum CuriaecfTe obfcrvandum , qvippe in qvem con- 
ft:ndtille,qvijudiciocontcndere fecumconftituit. 

'Ad cap. fignificantibus 2, 

rdcm hoccapitulum cumplenioreinfcriptionetotidem verbis habetur 
inctip. 49* X appell. Cafus talis eft ; Coramjudicibus a Pontifice dclcga- 
tis inftituta crat a£lio rcalis fupcr fundo aliqvo, Cumqve plures fundos 
poflideret reus, neqve ex libello apparerct, cie q vo lis mota efiet, eum fibi 
ut perfpicuc defignaret aftor , reus in judicio poftulabat. Judices vero 
a£^torem ad id compcllerc nolebant. Hinc igitur provocavit reus ad Pon- 
tificcm,&abhoccau(adclcgatafuit judicibusaliis, ut dc caulacognofce* 
rent, &iiqvidpoft dppcUationem intcrpoiitam attcntatum fuiifet, rcvo- 

P ca- 
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carcnt. Summa hac redit, a<Sione reali inftituta certum efle debere in ju- ' 
dicio,8iqvidemindividualicer,qvid petatur. 

Racio dubitandiexpartepriorum judicum objicipoflet ifla, qvodrcus 
non ncgavcrit, fundum, q vi ad a£torcm fpe£lart't, fc poflidcre ; fine dubio 
igiturillumfatiseijamcognitumefle,necproinde reqviriampliiis, ut ab 
a£lorc fpcciflcc defignetur, prxfertim qvando hic cjus nullam planc habet 
notitiam, utiqvidem contingcrealii^vandopoteft. 

Ratio dccidcndi eft, qviajufte petiit reus, fundum fibi dcfignari» Si e- 
nim in rcm q vis agcre velit, dcbct defignarc rem, & fnndum petiturns, no« 
menejus, & qvo locifitdiccre debebit. /. 6,pr. (^fin.f. deR, r. Et poteritda- 
bitarereus,utrum rem, qv2pctitur,poflldeat, qvo cafutencturutiqvc a- 
ftor eam (pecifice defignaro , ut dcliberet ille , cedere au contcndcrc vclit. 
Petr. de Ferrariis inpra.v. tit. 2.gl. 7. >u 9- 

Innocentius ///♦] Infcriptionem hanc plenius exhibct tcxtus inc. 
peU. 8c adhuc plenius Antonius Auguftinus tn afitij. collefl. /. c. 7. kj. his wr- 
bis : IdemMagiftroG. Archidiacono, & Willelmo Normarmo, & G. dc» 
Crethes Canonicis Sveflioncnfibus. 

y^/;<>/?tf/4/w]i.e.ScdiRoman2,qv2 Apoftolicam mcntiturintegritatem 
& fucceflionem, cum in ea Apoftolici amplius nihil fic. Et Apoltolici ap- 
pellatio oh'm non Pontifici tanrumRomanofedaliisctiamEpifcopis tri- 
buta fuit. Cafaub. exercitatj^.num^^. 

trdQifMijfent in cauja^] qvaeftio vcrteretur, dicitur infra c.49* ^< appell. haud 
jaaulo elegantius. 

mjHdicibus po/lnlarftnt] ut fcil. illi compcllercnt a£lorjm ad fi>ecialcm-» 
^ fiindi defignationem. 

denegarent] Apud Ant. Auguftinum hacc infuper adduntur vcrbajt 
MtcutrutH becdeberet eis concedi^ "^eflent per fenUntiam definire, 

ndnoflramaMdientiam] Ita di£lafuit olim co^nitio Epiftopalis.neqvis 
judicium inde conficcrctforrnatum. Epifcopienimjurisdi£lioncm non 
habebant, qvia nec forum Icgibus habebant, nec apparitionem, nec exe- 
cutionem. Cujac* adtit.Cod^deEpifc.aud, 

attentatum] itadicitur, qvod fitlitefcu appellatione pendentein con- 
temptum judicis & prjcjudidum partis. Rob. Lancellott. deattentat, inpr^ 
fat. Qya: vero omittuntur hic verba (eqventia, ex antiqva colle£Vione ta- 
Uafunt '.AHiiatis eAufam^^ appeU-tttone remutkfine dehito terminetu^ 

ExhisnQCaaduin I* In rei vmdicatione ab a£torc lem ceiCam dcfignari 

de- 
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debcre. Id cnim fi non fiat, & reus plures tales res pofiideat, uti libc llus in- 
certuseft,itainccrta ctiamfcqveturlentcntia, &qvomodo fumfietexrcu» 
tio ? Non cnim propter rcum tantum defignari fes debct, ut lecum delibe- 
retjCcdercancontcndcrc velit, fcd ctiam propter ipfum judiccin, ut fciat^ 
qvid injudicium dcdu£iumfit, & de qvo fententia concipi dcbeaL Cofifi 
01dendi)rp. de mH. cUJ}'.s. mH, 2* in pra^ic, », 

II. Si talis tafta non fuerit defignatio, non eflc qvidem invalidum libel- 
lum,nifi a partc opponatur, l^»,C. de amiAl^except. A Gail. /. /. cbj,62, n n. Ili- 
co Umraius deproce;s^ difp. 6.n. 70. Scd pofle tamen 6c debcrc pcr defignatio- 
nem fupcrvenientcm dcclarari. Ita in hoc tcxtu non arguitur aut culpa- 
tur libellus, fed culpatur iudex,qvod id excipientem & poftulantem reunx, 
non audi verit. Qvod fi vero de incertitudine & ob(curitatP libtflli fimpli- ♦ 
citer cxccpifl*et rcus, necdeclarationcmpetiiflet, fimpliciter etiamabin- . 
ftantiaablblvidcbuiflet. Gail.fi. /. \. , 

III. Jure Canonico appellarc licere nontantum afententiadefinitivV 
fed etiara ab intcrlocutoria & a q vocunq ve alio gra vamine, fi vc prxfentc-» 
jam fivcqvodmetuitur.fururo,etiamextrajudiciali .• Etinhocdifferenti- 
am eife inter jus civile & canonicum. f^id, Jac. Cujacius adcap, 5. 12, X. de 
appell. Rob. Mdrauta/i>» de aopell. nt$m. SS4, Hillig. in Donell, tnucL l, 2S,c, i, 

IV. Judicem appellationislcmpcraliumefledebere a judiceprimz in- 
ftantiit, neqvccommiftcntem judicibus dclegatisprioribusa qvibus ap-^^ 
ptUatumeft,caufam eandemin lecunda inftantia difceptandam delega- 
repofl^c. f^}dJ.6.C.deapptllat. ' 

V. Pendcntcappellationenihildcbere innovari,percon(eqvens, fi vc! 
appcllans vcl appellatus , vel etiam judcx qvid attcntaverit, dummodo in 
continenti id probari qveat, ajudice appcllationis id rcvocandum & caula 
in ftatum eum, q vo tcmporc appellarionis interpofit;^ fuit reftituenda eft, 
anteqvam in appellationis negocio ultcriusprocedatur, c.g.dt appeO.tnf^ ' 
CarpiOV. l.$,resJ>onf,ioS, Dll-D.NkoUl/nproceJf.l^^.cap.iun.S.feq, 

Ad cap- dile6li 3. 
Textus hic ferc fimilis eft anteccdenti. Illeinreali, hicinpcrfonalia- 
£lioncqvomodo formandus fit libellus occupatur. Convcnerat a£lor 
reum ex dcbito, & caufim debendi non addiderat libcllo. Rcus cam fibi 
exprimere petebat fi?qve nifi id fieret, ad rcfjjondendum non teneri afleve- 
rabat Hancexceptionem cumattcnderejudcxnollet, Reusad Pontifi- 
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cem appellat, qvi perinde ut in cafu antecedente aliijudici caufie cognitio- 
nem committit. 

Ratiodubitandieft, qviareusnonnegatfcdeberejledaittantum, fe rc- 
fpondere non dcbere, c6, q via a£lor cau(am debcndi libcllo non inferucrit. 
At fufficerc vidcbatur, debitum non negari, ut maximc de cau(a ejus non_> 
conftarct ; & propterea frivola videbatur hxc rei tergivcrfatio. Aut cnim 
debcbat.autnondebcbat; &qvia neq; illudneqvchocrcus refpondere,& 
fic neutrum aflerere volebat, anteqvam a£tor caufam dcbendi cdcret, vide- 
baturjudicialiautoritate cogi debcre, ut dire£le, qvid (cntiat,refponderet. 

Ratio dccidendi eft, qvia cxceptio 8c pctitio rei non carct fundamento. 
Qvia cnim ideo libcllus edi tur reo,ut ille dclibcrct (ecum ccdere an conten- 
derevelit, fieripotcft, ut aftor camcaufam rcfcrat.exqvarcusiliiobliga- 
tusfit.coqvecederevelit: veluteam dicat,cxqvanihililli debeat, &itaj 
cumeo jurc experiri conftituat. Cumqveex pluribus caufis aliqvis alicui 
^ obligatuscfTeqveat, dubitarcetiam reus poiTit, utrum qvicqvam dcbeat, 
vel hoc nomine conducibilius crit, caufam narrationi addere, ut &judici 
& rco conftct, qvid in judicium deducatur, &facilius rco, q vid a£tum ante 
• hac fuerit, in memoriam redeat. 

autoritate ApofioUca] Autoritas illa collatii erat judici a Pontifice delega- 
to. Vcrba enim hxc oftendunt commiiTarium etiam in priore inftantii 
. conftitutum fuiffe 

^ W/rw/Av/jr/wm] Verbaharcoftendunt, monitos fuiffe a£lores, utexpri- 
merent cau(am dcbcndi, ad dubietatis & obfcuritatis djclarationem , nec 
idcirco libcUum propter hunc dcfcftum nullitatis vitioillico notatum_» 
(uifTc. 

libth coirvintionalt] LibcIIus conventionis dicitur inl.uU,Cde4nna!, ex* 
; te^t. h. c. civilis,in civili cauft oblatus. Ei opponitur criminalis. Et dici- 
tur convcntionalis ea fortc ex rationc,qvia in convcntionibus & contra£ti- 
buslocumhabct. 

revocato in irrttum] Addcnda hic funt vcrba fimilia fuperioribus in fincj 
cap. anteccd. hoc fenfu : revec4to in irritum fi qVtd pofl appeUatiottem 
hujttstnodi noveritis attentatum^ Audiatis cAtifam (f af^peUatione rc" 
fnota fine debito terminetis^ 

jL Ad hunctcxtumcbfervandum eft I. Obligationcmfculnftrumfntum 
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caufamdebiti non exprimensparatam exccurionemnonhabere,ficci ob- 
ftare exceptionem doli j /. 2. ^.s.jf.dcdoltmaL exctpt. ut maximc llipulatio 
inter vencrit /. 2/. §. ult.ff'. prebat, A tcj vc hinc potcrit, q vi finc caula obli- 
gatur incerti condiftionc conleqvi, ut Iiberctur /. i.jf. de cand/f}./tn. c(tuf. Ra- 
tio cft, qvia talis ftipulatio vel promiflio pura 6c fimplex cft contra^lus vel 
obligatio nimis generalis, qvac poteft interponi fuper pluribus caufis tam 
juftis, qvam injuftis. Unae mcrito req viritur caufa ut conftct, an dcbeat 
valerc, an non» Anton. Gomcz ttm, 2. rifat, caf, 11, n, Carpzo v. /. c, 17^ def^ 
39. Nontamen prorrusinutilctalecritinftrumentum» li caufa a Crcdito» 
re deinccps probetur </./.^?;. JT. ult.jf. de probat^ c.14. X. defid,infhrunt^ ^tbt Au- 
guftinus B irbofa, Joh. Gutierrez. de juram. confirm, p. t.cap^^y. n,6. 

II. In a£lioneperfonalicaufam obligationis inlibello exprimendanur 
cflfej&qvidem proximam. Do£lorcs vulgo, dum obligationcm videnc 
efle cauHim proximam a£lionis perlbnalis, contrarium aflcrunr,nempeiii 
adtionibusperfonalibuscaufimremotam, in rcalibus proximam efl^e cx-.- 
primendam. A. Gail././.V^r/I^/. Andr. yaIIcnC^^^./.».<J. Sedenimqvia 
aftio non generalis aliq va inftituitur injudicio, (ed fpecialis, etiam caufkj 
cjus ita determinanda eft, ut fciatur, qvalis a£lio inftituatur. Caufa cnim 
a£lionis perfonalis ad hoc &nunc reflrifla: non eft obligatio abftradtive 
talis &acircumftantiis'individuantibus praccifa, fed concrete confiderata 
& cum reflexioneadfuaprincipia propria &genuina. Atqvehinc diffc- 
rentiapcrfonalium &realium a£tionum nonin eo confiftit, qvodin illis 
caulam remotam exprimcre fiifficiat, in his proxirtiam dire necefl^e fit, (sXir^ 
as enim ctiam fic re Ae agerctur ; peto decem ex contra£lu) fed in hoc ma« 
gis qvod in illis caufam fpecialem allegare oporteat,in his fufficiat genera- • 
lis caufie cxprcffio. Sufficit ergo in reali actione dicere le dominum, etfi 
non adjiciatur,ex donato, legato aut fimili caufa;in perfonali vero a£tione. 
adjicienda eft caufa fpecifica : pcto decem ex mutuo, ex empto, ex loca» 
to &c. ^td* Bachov. w di.i[u mifteH. c, 14. Arn. Vinn.^^. 2.1. de a(i. n, 16^ 

III, Caufataliinlibello omilfa fuftineri nihilominuslibeIIum,fipetitio 
apta&talis fit,lut,ex ea intentioncm &iusa£loris judexintclligerepoffit. 
Gail. d. ohf 61, w. y . Hillig. in DhnellJ. 2^, c, 4, Ut, J. imo etfi cjufam colligere 
fufficientes non Iicet,fi tamcn reus propterobfcuritatem eumnonprorfus 
rejiciat, fed dcclarationem petat, adhuc fuft inendum eum cenfto.Ccw/, cap^'l 
anteced. Mtab* 2. pra-fcrtim cum eum is habeat cffe£lum , ut pracfcriptionem 
interrumpat /, «//. C de annal, cxcept^ P 3 . . Ad 
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de 

MUTUIS PEriTIONIBUS, 

MUtuae hx petitiones communiter hodie nomine reconventionis 
veniunt. Utrumqve vocabulum enucleatc exprimit id q vod agi- 
tur. A6lorconvenitreumScpehtinjudicio. Reus vitinimcon- 
venit aitorem & pctit in eodem judicio ; Sed ita, ut tum in vertantur no» 
mina, & ille, q^vi in a£lione prius intcntata adlor fuerat, in rcconventione_» 
f ci partes fuftmeat, rcus vcro a£loris. Vidcntur tamen mutuz pcritiones 
dari, qvx reconvcntionis nomen gercrenon poffunt, Ut ccce, qvi com- 
pcnlat, mutuo pctcrc dicitur. 1,6. /, s, C. de compenfat, reconvcnirc tamcn mi« 
nus propriedicetur,c6avodnuUamtuma£lionem intentct, nifi petitio- 
nis vocabulum tam latciumas, ut adqvasvis exceptiones cxtendi qvcaLj» 
l'td. SicharcJ. ad /, C. de femcnt, n, iz^ 

Adcap.i. 

Cafustalis eft : Plebanus & Cicrici Maturcnlcs delcgatos judices five 
Commiflarios impctraverantaPontifice , & coram cis atlionem adverfus 
Abbatem & fratres Monafterii Maturenfis propofuerant. Hi apud eos- 
dem Commiflario<; (Iiam q voq ve adverfus ilios a£lionem intentabant , 6c 
lic reconventioncm inftituebant. Negjbant illi, Plcbanus fcil. & Clerici, 
refpondcrefe in hocjudiciodebcrcficadfuum provocabantjudicem, qvi 
eftOrdinarius loci.five Epifcopus. Confultusca dcrePontilex mutuas 
has petitionesre£icinftitui, 6cabeodcm judice terminari debere refpoa* 
dic-.. 

Ratio dubitandicxparte Clericorumcft^Ci) qvia a£lor {eqvidcbet,» 
forum rei. {r) Qvia judex delcgatus uni tantum caufx cognolcendx 
dcftinatur, neqve hinc compctenscire vidcturadaliam ei non commif- 
fam.». 

Rationem decidendi petit Pontifex ab abfurdo. Indignum penirus, 
inqvit, Scabfurdum vidctur, ut memoratiPlcbanus & Clerici Abbatific 
firimbusdc iis, v^x advcrfus eos proponunc rcfpondcre non dcbeant. 
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cum fibi cxipfis juftidam poftulant exhiberi. *n antnj. coUtn.i.cap. i. h.t, 
Cujus cnim in agtndo obfcrvat arbitrium, eum habere & contra fcjudicem 
incodcmnegocionon ^Q^\^nQt\xt.l*i4.C.defentent^^ intirhc^ Exhacra- 
tionercfpondctur ad rationem dubitandi primam, judicem conventlonis 
competcntem cflcin reconvcntione. flc hinc a£loris qvoqvejudicemficri, 
ficubi rei partes fuftincre dcbeat. Ad fccundam, rcconventioncs cfie fa- 
vorabiles,& hinc commiflloncs, qvzalias ftri£li juris fijnt, proptcrlibcram 
aftoriseleclionem cxtendi ad caufam reconventionis. Sichardus//, /. n,6,7^ 
Datusenimjudcxad caufamconventionisad reconventioncm etiam da- 
tusintelligitur. Frid. Hikxo^.inproctf.p, 2, titjt,rt, 2^. 

Mt PUhanus ] Plcbanus dicitur, q vi curam exercet animarum in plebani* 
habcntc fiib fi? plurcs Ecclefias vel Capellas. Sic di£lus a plebc vcl popu" 
lo,qvifiibcjuscuraregitur& habetfi;pkbanuscum cartcris curatisunius 
plebis, ficut ArchiEpifcopus cum fiaffragancisprovincizfijx. Nccdiftert 
a parocho,nifi qvod parochusplcrumqve uni przeft Ecclcfix, plcbanus 
pluribus. Aug. Barbof. de cff. p^rech. p4rt. /. c . /. «. 4./e^. 

Clerici Maturenfej] In cap^ 19. X. de tejltb^ qvod dc codcm agit prOCc/Tu , di- 
cunturCIericifan^lzMariac deMartura. 

fv* adverft4s ees proponunt] per modum reconventionis. Alias enim fi 
per modumcxccptionis propofita fuiffent, dubium non eft, Clcricos eli» 
dcreeap.r modum replicationis debuiiTc» 

incontinentt] antcqvam de plebani & Clericorum a^ltone ulterior fia^ 
difi:cptatio. Adc6uta£lori rclpondere renuenti audientiain caufa con* 
vcntionisdencgaridcbeat. Hdllg. tn Donell. enttfl. I.ij.c.tgJtt.M. 

Htnusqj negoittimi fimuJ, & vel per transa£lionem vel per fentcntiam tfan- , 
dcm. 

Noteturhinc I. Perreconventionemjudicemalias incompetcntemfie-, 
ficompetentem,ita ut aba£lorercconventononpoflitexceptiodeforoin 
compctente oppotii. Pcr rcconvcntioncm cnimfitqvacdamprorogitio - 
jurisdi£tionis,ade6utreus conventusapudjudicemnon fuum ficcuraL»' 
poflet incnmpetentiam jurisdi£lionis allegare, reconvenerit a£lorem_» , 
apud eund jm judicem, hoc ipfo jurisdi£^ionem ejus prorogafie intelliga- 
tur. Anton.Fab.Ci?^/. Ub.s*ttt.t,defin.sg. Atqvehincncqvcreconventus 
judicemut incompetentcm,im6neqvidem,utfufpc£lum,recularepoteft. 
^arpzo V. p. /. ionji, 7, def.s. Jac. SdluKes 9^Jtry, i!t 
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I/. i.econvcnrionem etiamcoram delegato jiidiceinftitui poHe, noiLj 
cbftante,qvoddcIcgatiotantumad unam conventionis caufarafa£la fu- 
erit. Negat qvidem hoc Pctrus Fridcrus dtprocef. lih.s. cap.6,>tHm. icfi^. 
ubircconvcntionemconcedit tantum eo cafu, qvandocaufa cft connexa 
caufzconventionis.fccus, fidiverfafuerit&alteriiis fpeciei. Apcrrius 
ncgat hachov. tnlreHtl.voI. /, ii$fp. ij, th.rj. lit.E, Scd diflcntientibus aliis 
plcrisqve omnibus, intcr qvoslententiara affirmativameo usqve extendit 
Fridericus Hiltrop. *n procejf. part» 2, ttt, lu ». 22. ut reus volens a£lorem rc- 
convcnircnon poflit impecrarc refcriptuni delcg;ationis ad alios jndices, 
qvam ad cos, coram qvibusab a£lore fucrit conventus. Co«f/.Bernh. Ur- 
Un. tlc rfCoMvent.cap. 19, num, 12. !e<j^. llicoUmmius adprocefs.difp.io.fium. 1 1, 
Cactcrum reconventio coram dclcgato infticui poteft 1 ecfi caufa ejus dc- 
nium poft rcfcriptum commilTioms impetracum orca fueric. Bcrlich.f /. 

111» Inntroqvehtcreefviri , ut juitex fuper reconventfnis eausa jttrisiitiionim 
tompetentemhahat, Dcqvaeuimcaufa judexpcr modum conventionis 
cognofcere non poteft, decancqve pcrrcconventionis modumjudicarc 
potcrit. Fac ergo, judiccmfuperqvjEftioneftatijsnulIamhaberccogiii- 
tioncm , fortitcr hinc concludam, neq ve in rcconventionc eum cognofce- 
rc poflc ;nifi qvzftio ftatus incidens mcntf per l.$X.de judic, 

IV. Reconventiones caufam in ipfo Utis exordio\, ante Ittis contejiationem^in 
Mufa conventionis propanendam ejfe. Clemfnf,frp9 verf vtrum de l\ S. Puta t vero 
Spcculator^i'.-'.;'^»"^»."^»^'^^'^''"^'"''/-/' exhoc noftro textu contrari- 
ym fvinci pofle, recon vcntionem fcil. etiam poft lit. conteft* admitti debe- 
rc,c6qvocfdicatPontifcx,rcfponfioncfa6ia,qva: litis conteftationem in- 
nuat, compcHendos efle alteros, fupcr qxa;ftionibus reconventionis ut re- 
Ipondcant. Huiccnim rc£tercfpondctZangerus</rrA.cr^f.^.^.crf;>. unum, 
3g|.. exipfo textu apparere, qvodqvafftiones rcconventionisEpifcopo 
jam ante porreftae fucnnt,qvam.lis conteftaca fuic in conventione, & ordo 
tantiim procedendi hic prxfcribatur a pontifice qvi eft ut fimultaneo pro- 
ccflu utraqve caufa finiatur. Alii vcro non ante litem conteftatam tan- 
tum,fedetiamillic6pofteam inftituireconvcntionem pofle contcndunt.' 
Atqveficctiam conftitutum cft tnordinatione Cameraltpart.^, art^^o, Sunt 

jidftuc alii , qvi in qvovis licis articulo usqve ad conclufionem in caufa_» 

_ eam 
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eam admittunt,eamqve in rem adducuntM^./, ele refcript. in6, Sed eniiTu*' 
non male rcrpondit llico Ummius euff. lo. num, ip^ cx eo, q vod dicat Pon- 
tifex, eodemdurantejudiciorcconventioncmadmitti, non il qvi,qvod 
qvocunqvejudiciitempore&in qvotunqvearticuloadmitti debeat. Et 
ut raaxime ita alicubi obfervetur , atqve qvovis judicii articulo reconven- 
tio adiViittatur, ceflat tamen tum prxcipuus reconventionis efFed^us,q vod 
fcil. fimultanco proccfTu utraq ve caufa terminari dcbeat. Ex q vh ratione 
nonnulli reconventionem ta!cm dicunt impropriam. Frid. Hilcrop. wfn-o- 
cefs.part. z.ut^ lo, n. g. 9, Ptet. Rittershuf MdNuvdl.pMrt. 9. c. /7. n, «. 

V. CMMfamconventtonif reconventionit fmultaneoprocejfu peragi dcbere, Sedf^ 
hoc ita, ut aftoris.qvi in caula conventionis prior fuit tempore, prior qvo- 
qve per fiiigulas partcs habeatur ratio. Fiat igitur primo litis conteftatio 
(uper libello a£toris, pofiea fuper Hbello rr conventiois. Inftruantur pro- 
bationestumadiilum,tumadhunc. Et judcxtandem ubicauftmutram- 
qvcplenccognoverit,fimul unalententiadefiniat, ordine tamcnhoc fer-^ 
vato, utmatcriaconventionisprxmitt.dtur. Scd hic dux communiteiij' 
addi foient limitationes, fecundum qvasconvcntio &rcconventiopari 
pafluambulareneqveant, (i 1 Si diupoft lirem conteftatamfiatreconven- 
tio, poftqvam in caufi conventionis longiusjam partcs progre/Ik fuerint. 
(2; Sidealtcrutra caufa priusconftet,qvamdcaltera,tuncenimincau/a 
liqvidapronunciandumefre,necexpc^\andum,dbnecaltera pera£la fue- 
rit. Prima limitatio ad cam rcconvcntionis fpecicm pertinet, qvae impro- 
pria Doctoiibus dicitur, & reconventionis nomen in hoc officio amirtit. 
Secunda magis controverfa eft, & accrrimeoppugnatur aj.icobn Tho- * 
mvn^xo decif 16. qvitamenhoc videtur admittcre, num.i pc(recjvidcm_i 
judicemcaufam conventionis jam nunc liqvidam priorelocodijudicare, 
fcd prarcisc non teneri. Cum eo facit Ilico Ummius d. 1. n^ 21. non fi?ic-» 
ratione,fi jura civilia & Canonica attcndas. Jure noftro Saxonico fimul- 
tancusilicproceflusnon obtinet, neqvercconventio anteinftitui poteft ' 
qvam con ventio fuerit plene finita. Scd nec reconventio co jure inftitui 
poteft.nifiexcaufaconnexa» Unicushiceffe£lusmanfit,qvodapudeun- ^ 
dem judicem utraqve a£lio inftituatur, 

VI. Jentari ante omnia a^jtidicedebere amicahilem inter partes compcfitionem^,, 
Qv2 & injunfta cft judicibus in ordinatione proccfTus Saxonica m. i. ad 
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^vitandas longiorisproceflusambages, faftidia hinc nafcitura,inimicitirs w 
cbnfecuturas.acanimorumrancores oboriruros. Omifsatamen exparte 
judicis amicabili compofitionc proceflus inlecutus propterea non cft nul- 
lus.nonqvidcm excarationcqvodfwiforiatantumifta fitkx, non com- 
pulfiva neqve uUa cjus fit obligatio, uti putat Carpzovius d, /.(verba cmtn 
legis Saxonica-, woiien voivctnftlidj cvmal)nct fyaben/ obligationcm in- 
ducunt)ledqvod traftatus illidcamicabili compofitione non faciant ad 
fubftantiam procerrus,autjudicii,fld extrinfecusadveniant,atqvc /epara- 
tum q voddam ncgocium conftituant, nec ad judicium fcd ad officium ju- i; 
dicis pertineant, 

Ad cap. prudentiam 2, 

Titius a£lor commiflionem impctraverat fub hac claufula, ne(appellare 
a judice delcgato liccret. Cajus rcus aclorem Titium rcconvcnerat apud 
cundemjudicem. Titius in hoc rcconvcntionis judicio condemnatus ap- 
pellationem interpofuerat. Qvacrebatur,utrumadmittiea dcbcret. Nc« 
gatPontifex,& in tali cafu parcm aftoris Qc rei efie debcre conditioncm-j 
relcribit. 

Ratio dubitandi eft, qvia commifliones funtftritlijurisnccadrcumj 
«xtehdidebet,qvodinfavorema£^orisconftitutumeft, prarfertim cuniLj 
temporeimpetrat* commilTionis de bon3 aftoris causa dclcgansfufficien- 
terinftruftusfucrit,nonvcr6 ita inftruftusfucrit de bonitate reconven- 
tionis. Ncc igitur ad non cogitata cxtendi dcbct, qvod de rc fibi bene co- 
gnita dilpofuit committcns. 

Rationem decidcndi petit Pontifex ex co, qvod aftoris Sr rci in judicio 
eadcm debcat effe conditio. Hanc illuftrat in antiqva collc£lione ratione 
alia petitaex principiis juris naturar, eodcmfcil.jureunumqvcmqve uti 
debere, qvod iplc ftatucrit in alium.Et hanc regulam non in Scripturataa- 
tiimfacrarcpcriri dicit,fedetiam inlegibusjunscivilis. 

Adrationcmdubitandi rcfpondct johannes Parladorius//^. 2. rer. qv9' 
iU. ca^.Jjn.part.$.§. 10. num. t6, appellationem non folius a£loris favore rc- * 
motam fuiflc, neqve in dubio id pracfiimr debere, cum fit res maximi prx- 
judicii, exqva fummaintera£torcm & rcum mzqvalitas introduccrerunj, 
(cd etiam rei rccon vcnientis hi c fubcffc fa vorem. Redlc. Ex q vo en int^ 
rcconventio lege introdu^eft, atqve ifta etiam coram ddegato judicc-» 
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inllituipotcft, non poteft a delcgantc qvicqvam circa caufamconycntio* 
nis ftatui, q vod locum non habcat ctiam in caufa reconvcntionis. Sic cnim 
nec terminari polTctjudicium fimultanco proceflu & eadcm fententia, fiex 
parte haec a viribus reijudicatae fufpcndi, ex parte non fufpendi poffet* ^ 
. apptllat$9jiertn)otA] i. e. ita ut a fcntentia lata appellarc non liccat. 
- apptUationis objf^iculitm] Dicitur ita, qvod obftct q vo minus iententia iiu» 
judicatum transeat. ^ t 

tddtm fit conditto] qvoad proccflum, ne detur plus uni, qvim alterL 
#Vr/>i4/w/?i//4]h.e.mcaula,qvamille ex fua partcjuftam reputat. 
Notandum hinc I. A judice inferiore in caufa dubia relationes fieri debc- 
read principem- Szpccnimdumdubitatjudcx.qvodvelacqvitasjurifcri- 
pto contrariari videatur, vcl intcrpretatio legis a principc pctenda, vei ali- 
asjiidicium principisreqvirendumfit, rclatio five confiiltatio ita ficri dc- 
bet.utomnem omninocaufam comprchendat. Ejusolimexemplumli- 
tigatoribus cdebatur, ut fi cui minus plcna aut contraria viderctur, is rcfu- 
tationem adderet.Sc utraqve conjun£tim una cum aftis ad principem mit- 
tcretur, qvi adeas rcfcriptum autrefponfum emittebat, qvod rctraftari 
deinceps nullo modo potcrat. ^/</.Jac« Gothofred. adtit.C»d,Tkeodfif, dt 
riUt. 

II. Ajudiceinfcrioread fupcriorcmrcgulariterappellareliccrc; fedali- 
qvando non licerc vcl proptcr priv ilcgium de non appcllando , qvale ho- 
oie aliqvibus principibus Germanix competit,& olim competebat Prarfc- 
£to prztorio, /. i. $. i-f* de o§<. praf, pr^et, l. n-f. dt min. /. 19, C, de appell. vel cx 
tenore commiflionis /. /. §. -f.f. ^ qvth. app. mn. Ue. vel ex conventione parti- 
um /. /• §. 3.ff* ^o^' f^*^' dtx t extrcttat. g . dt jur. majtfi. ntim. 16. ft(j. \ 

III. Communem Do£lorum fcntcntiam. qvodper QlAM^uUm ttppellati§^ 
m remota, frivolatantumappellatio prohibeatur, nonea, qvz momcntum 
aliqvodhabeat, parum convenirc intcntioni committcntis. DiverfaE £en- 
tentixpatrocimum prxbenttcxtus in c.^^. X.de appell. c.s.eod.w 6. cumSc 
alias finc tali claufula omnis frivola appcUatio prohibita cenfeatw.Befold. 
^appeiiat^c^n*iS* 

IV. FercUMfulam appeUatione remttay non prohiberi fupplicationcm, /. 
C»dtfittteitt.pr4f.prat»r, neqveqvcrelam nullitatis. Gail. /. okf.tjs^Scb.Vant, 
di tmil.pTH.rnhr. fvisposf,dic.deni4U.rt.f3.fe^.AuQufk,harhornc!aHf.f. Qvid 

: autcm diffcrat fupplicatio 8c appellatio, videri poterunt Robeitus Maran- 




V. Adorinon liccre, qvodreo denegttur.4 4f,f^ R,%€.ii. JeR, ji^S 
Etvicevcrfa qvodconcedituraftori, rco etiamconceffumintelTigi. Hacc 
vero ac(;jvalitas in medio litis & fla^rante proceflu maxime fervandaeft, 
cum alias freq ventcr fallat. ruL Barboia tn axt^m^ cof, 2^ n, Jacob. Qo« 
thofred.«<//.^u^.^X.5. ^ " , 

4 p Jjf T. D RC R E T AL. 

Ll T IS^C O N T iiS T A Ti E^|' 

|Rxmi(Dendtun eft, litis conteftationem olim di^am fuiife ^teilibu^^ 
,qvoscoramjndkeada£ltiin pndtnfiem, ^voexiitraav^artenar^ 
ratiofii^ fuerac, vocabanc part es Jac Cujac. hk, olfim,'U^9S^ 
ildeo, qvoddere contrd^vferni utrinqve contcdado&netpernaldtCio- 
nema£iorisd(contra4i£Vionemrei, Obrechc^/«^.c«>tf. e. r. n,if, ($e,u mI^. 
vel,qvod utraqvc pars olim denunciaretin perendinum dicm , ut ad judi" 
cem datum venirct, & in eam rem teftcs vocarct obvios,q vi tribunali adfi* . 
ftebantBernh.SuthoIt<ilp/«r<W<fl.«.:?<jaf.vel qvod poftdilatorias exceptio-* 
ncs remotas & confutatas a£lor atteftaretur, leftatim intcntionem fuam 
probaturumi dc e contrarioreu^ontei{arecur,exceptiones fuas ieprpba* ' 
4iiraii^pofiqmiaftorimiiicioneml^^ Jbh^lRalif - 

Jador.Mb juiw.pwh^c»!^. 4, Hodie cum teftes non adhibeantUrfAbli?>^ 
iis, Jktt cbttCewio eft ne^ocii , hiac indeapudjudicem fa£la 
^ontinenspetidonem aftoris, 8cadeamreiconWnrirefponfioneiirrnjgi6^ 

II. Pofitioneseo ttm^ovQintfduHMefe, qvo litis conteftatio gen^9^^ 
w^o nArratAproHtnMrrantHr,Tm^O cumjuftitiac naufra^io injudiciis recewQf: 
ptafuir* Brunneman. i»pr«f f/ir. 17. Suntautcm pofitionesbrevcs qv«»^ 
dam 8c articulatx narrationes fa£ii (eriem concinentes fubjuramento uan- 
dorum ad verlario in judido exhibitz, iBr iilbjuramentare|pon4<|ido». , 
^fumcate^oric^adeasrcfpondeat,emninfinem,utfi fieri pe^ciMfti&lvi 
'nliiBiftiiii ptiriatur,6r ponenia^ qaeicpiobariopig idtvccur. £cta|efj 
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fitionesnonaba£loretantum,(cda reo etiam, tum proptcr excepticncs 
peremtorias, tum proptcrdilatoriasfierifolent, itatamen utvcrbis aflerti- 
vis ubiqveconcipiantur, non intcrrogativis, eoqvod poncns ipfc, qvod 
po9iLponfitcridebcat,n vciitconfitentemhaberc advcrfariuai, bt & ille_» 
jpve frtbandi hadtnw JilieveCur/ ; infnrMefsipMtt,s,tit. «. 

|ialM|ilmtendonem, ut eliciat coijfeitMMiftii^^ (enea- 
«ur ; {frdc ulan^ vero, ut id q vod iiqratum eft, proW Ci ) ppnens omnia 
«aconfiteatur & ut ver i afferat. qvaf ponit, cum articulans non aflTerat ea, 
qvac in articulis comprchcndit. GaiU iMf7f.u.6» (3) ijgiqfi p^i|U«^ 
|>r2ccdcre, articulileqvi debeant. ' ^ * * ' ^ ' " ' 

Cafustaliscft. Motafucratcontroverfiainter Fpifcopum Novienlem 
•& Capitulum San^i Qvintini fupef ^vibusdam injuriis & rebus aIiis.Qvi- 
biisapudjudicemabaSonfexpoficispartes mox adpofltionesflcreipoit'* 
4taes,' tdm 8t alia in judidis exerceriiblicaprogreflaEfuerant , omifsd 
4|vantumvi8 licis conteftacione, q vx pneccdere debuiiTet. Pontifex caofk 
«|a ie delata, irritum declaratiftum pfo^flbm, & omnino nuUinl^.- 

Ratio dubitandi eft, q via ex pofitionibus a£loris , 8c rci ad easdem re- 
fpanfionibus, tumfif aliis, qvarpartes propofuerunt, judicijam fatiscon- 
ftare poterat de eo, qvodefTet in litc. Cumqve lis concellata videatunj ; 
l^^2^avando judcx per narradonem negocii cauiam audire cccpit, /. ti^ 
'VS&l^, cent^Mt, non efl, ^od delitisconteftationein przienti cafu £1- 
ifil AMmmIs, qvippe, q voa caoia jam ex utraqve parte per nairadoneiii 
^jiidita&erit. 

j;^Pbi^decidendi pedtur a^qVodlifisconCeftationondum fa£bi iniri* 
fiiatur. Hxcenimfierifbletjperpedtionem injure propofitam 8c refpon- 
fionem inlecutam. Atqve hinc lids conteftatiofafta intelligitur turrL^, 
qvandohincinde pOft narrationes injudicio fa£la«;, additasqve petidones 
&hi$oppofitascontradiftioncsjudiciumfiifcipitur,8cutraqvepars eo a- 
nimo.eft,qvodcircapeddonemadprzmifiumfa£):umab a£tore propoii- 
ttMWt^ atqve cmitendere dciencienciam djudice expe£^are velic . > 
jji^^wnitoiimdiita^ P&ncifex, litis ccAicellm^ 

ifemjM i ri njiaci per pofidones dc fa£las ad eas refponfiones. Pofitiones 
enim dc refponliones, etfi fuoer pluribus vel omnibus articulis lids in judi- 
<igftft»ifii0|iptliliii)iiva^^ defa^o oltro dmu|i i |»|o pofi^ 
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tx. Ncc pofitiones hunc finem habcnt, ut pcr eas litis conteftatio fiat, fed 
ut qvoad fa£lum, rei confcfTio eliciatur, ad facihorcs reddcndasprobatio- 
nes, cum ncc a£tor eadcm, qvae ponit, iUico peterc cenfcatur. Ad fecua* 
dam rationcm dubitandi, ex l, un. C. dt Ut, cont. pentam refpondctiir, non in« 
r. tclhgi illicdebercfimphcem fa£linarrationem, fed fimulad fa£lumfic cx 
f^dtoortumjuscongruamrcfponfionem. 

No vienfem\ f ortafle Novioncnfcm , qvi eft fuffiraganeus Archi Epilcopi 
Khemenfis. 

• tfvtbutdam aliis articulu] Jure enim communi Creditor unum eundeni» 

qve debitorem aftionibus & numero 8c fpecie di verfis , vel iisdem fpccic-i^ 
'5^' led diverfis numerofibi obHgatum unico hbello convcnire potcft. /.yJ».C» 
de annal. exctpt. i. 2$. CT 4. fam. erct^c. Carp7.0V.^. /. e. 2. def, 4- 

auditiietiam] iis fcil. qv2 uhrapofitioncs&refponfioncs fa£tasa parti- 
' ■ buspropofita fuerunt. 

adexamen j1pafioUcum]\i.e. ypz^2\c. ItacnimfeacfuadicivultPapa. Re«' 
jnifia autem idco eft caufa, qvia Papa hocjulTerat. Szpc mandaturjudici- 
bus,utinftruanthtem, Scordinentomni cxparte atqve informent, deindc 
itainftruciamremittantadmandatorcm. C\i}zc. adio.t. v 
- de fratrum nojtrorum'] h. c. Cardinahum in Confiftorio congregatoruixu 
Singularcsautemfivefingulos Cardinales Papa filios vocat, non fratrcs, 
exccptisiis, qvi femperpraeftofuntad latus Pontificis.qvales funtfexifti: 
Hoftienfis, Portuenfis, Sabinenfis, Albanus,Przneftinus & Tufculanus. 

Notandumhinc 1. Libellum confiftere pofTe, iitmaxime ineo plures 
a£liones diverfarum rcrum nomine cumulcntur Ohrecht dt IthtU. cap, 21, ». 

Inforo tamcn Elc£lorali Saxonico non nifitres, qvxintcrfeconnexz 
non funt, jungi pofiimt. nifi lis agatur in concurfu creditorum,aut de opte. 
risrufticorumdifccptetur.Or<i/.^rccr/.ff>.j.t)on^eri2M<?0^. J 

II. Litis conteftarionem tam efTe necefTariara ut omitti plane neq veat-^ 
ncqvecaomifsajudcxfententiampronunciare poflit. Qvod fi pcrgatur 
^.4 vcl a partibus vel a judicenullaintercedentclitisccnicftationc ipfctotus 
pjroccfTus nuUus erit. A. Gail././.fl^/T?^. «./.^. 

; III Confeqviturhincncqvepartcsexconventioneeamomitterepo/Ie, 

licet ipfe etiamjudexconfenriat. Hiltrop. inproceft.p.^. tit. t. n. 6. Ratioeft, 
. qvia ante Utis gonteftationcm judicium proprie captum dici ncqvit, nc- 

• 'Vr-;' ^ 
' ' ' . •* • , 



D e LItis CoNTitSTATrbi^E. 
V€ caufa principalis in jodicium dcduiSia. Ga^utkj^/j, 




ju. 



&ari lis, ^v* nondum contcftata cft. 

'IV. LitiscontciftationcmvcramtumdemumintcIIigi faftnm, qvando 
adidt^v^d iibcllocomprehenfumcft, & inprimis ad petitionem adorii 

^^Cjftiofltiontii^ nonhancefrefcopum, utper refpbnmiciiiideasdera 
Htis conteftatio Hat, qvxproindenecfieritalimodopoteft^i^iicdidatur 
conf^l^ adverrariiad mmuendumonusprobatlopia. ' ; u 

; " Sed hic obfervetur porrd 

t Noninomnibiiscaufis necciliriamefTclitisconteftationem, fed^» 
tumhoccapitulumdcprocefruordinario intelligi debcrc. Excipiuntur 
igihircaufar fummari«,in qvibusrelponfioqvaliscunqvefuffitir,qva' con- 

Sverfiae ftatum dedartti Onrpzov. /nprece/s^ tit, lo, art, j, n, tt, Bruiine- 

Non evcviari Pontificem,£exa£Hs obIadsdemeritiscau0econfti« 
ri|,^dpropterdcfe£bmUtiscoiiteibti«^ decUnu 
fa^.ftctiusqvc facpre Camerara Imperialem , qvod nullitat^ iilas 
ilbn attendat, Nullitas enim qyac committitur propter ordiiefn oinil^ 
luro,eftj«rispofitivi,ncqvepartiumvelcaufarum merita concemit, ftd 
tantum ad qvendam juris rigorem confervandum induaa eft. Gail. /. /. 
Bkf,75*num»uPl» Qvi jurisrigorin ConfiftorioPrincipismeritonegligi- 
JHeigiusp./.fc.w.«.-#».O^vlan*Cacheran.<^tf*y; 34, . - r^-. 






LITE CONTESTATA NON 

:^CEDATUR AD TESTI.UM RECEPTIO- 

NEM VEL AD SENTENTIAM D£* 
, fl^NlTIVAM. 

• ♦ • • • 

1istiioniiitrifi^tiif,niflpoft|qvamtif^^^ conftlbtd e4«/i 
dmeteA. Mxmmif nec produci aut recipi potemnt teilesaate It« 
ibftru£iam« ' Ad c^yidenimprodeHtexamen tcftium/qvam 
it§^t§t, ttiRMilisluinnifij. TfomidbiJgicyf hiscaftnm^ : 



Digitized by Google 



198 



Ad Tit. Df.cretal. 6. Lib. 




lj,antciiciscontdtarionfmteftesrecipinon dibcre. Dcfieiente enimin- 
itio & fundamcnto, nihil omnino aglt, qvi in confeqventia ire & inacdifica- 
reveht* Ergo utfubfiitatprobatio,pracmittendum eft id, cui probatioV^ 
innifi debet, litis videlicet conteftatio. Qvia vcro nulla eft regula, qvs^ 
non habearexccptioncs, etiam fubhoctitulononnulla:taIescontinentur,P 
de qvibus fuo loco. 

Ad cap* Ad hoc. i, 

^Uxoraccu(averatmaritum,aqvo difcefTcrat, de aduItcrio,utfepararetur 
a thoro, &dotcm reciperet. Procurator mariti poft multas tcrgiverlatio- 
nes, cum libello refponfurus crcderctur.rcftitutionem Uxoris petiit, fimul- 
qveniidfieret.appellavit. Ncgavit mulier. rcdirc(e velie,tumqvia iiL» 
domo cjus coacla fuerat fe adulteratam cum pluribus confiteri . tum qviai 
mcretricem ille publice retinebat, uti dicitur in antiqva CoIIe£tione^ No- 
luitetiamprocuratormaritideimpunitat«cavere, Judices igitur, cuiiL« 
ncqvccopiam ftiiampliusfaccretreiprocurator, teftes mulieris recepe- 
runt, & examine pera£lo,cum de lentcnria convcnire non pofTent ifti.qvos 
in hanc rcm confuluerant, negocium ad Pontificemdcfcrunt. Refpon-. 
detille,teftesrecipinon debuifie, fed debuiflereum contumacem excom-^ 
municatione coerccri. 

Ratio dubitandi eft qvia in caufis matrimonialibus ordo judiciarius 
non usqvoqvaqveeft fervandus, (ed in illis procedendum eft fimplicitec-j * 
& de plano, acfine ftrepitu judicii & figura. clemcnt, dtfptndiofam d§ judic^ 
prxfertim poftqvaminprxfenti cafufiHereleampIiusnolucritrei procu* 
rator. Neqvcenimpr2tendcreiIlepoteft,qvodineventum, finonrefti* 
tucreturUxor, appellationeminterpofucrit,qviaappclIatio illa velomni- 
no locum invenirc non potuit, vel faltem recipi non dcbuit ideo, qvod mu- 
lier Viro fuipe£lo reftitui nondebct, nifiprzftitacautione de impuni- 
tate. 

Rationem decidendi fiimitPontifexcxjurecommuni, fecundum qvo( 
teftesnon funt recipiendi, antcqvam lis conteftata fuerit, & hanc ratio- 
nem etiam huic cauiz applicare dcbere docet, non attento , qvod caufs 
matrimoniales interfummarias referantur, & finejudicii figuracommuni* 
terexpediatur^nonenim de f(rderematrimoniihicagi>fcddefeparatione 
conjugum, qvz firailem in judiciis favoremnon habetContumaciam au- 



tem 




~ 1 ii T lii i4 i i I ^ ^•r ii i, . -,,, ..*.. n . i,n - — 
lopuhiripocuifie ait^tietnpeper (entendaihii]Q;ei<^^ 
_^fiieqveiftam excnlationemadmictitrontifex^qvoddiibiuiw 
fuen^numappeuatio inteiDofita recipidebuiiTet, an minus ; qvia five de^ 
ferendum, five non deferendum eif^uc^^ic}j|fit^ 
^eutrpcafuprocedendumfuit* * - > ' ' ' 

4i$di6rftariJp0fialka]F^i\um id fiieratnon immediate a Pojidfice ipjGb^ 
led ad inantiqvl Decretsdi habetur ab A]^ilolipde^ legato;^ 
' ^ ^i^^r] a^ebat potios. Accfacu> eiiiiii^^imi£bt ^ubiicx ^ 
q]KpillfciionintenaebatUxor>ieddviliter^^ ^ 
ii^ MvMf] h. e. dilationes. Stccnim dicuntur c. i^Jt^dfMldu . ^ 

M^elUftdo] ex capite denegatatjullitiaf. ficubifuperarticulo hocjyt^VL' 
diciall nulla {ententia intcrlocutorn^i(fg|laii|U^^ eium i^MM^' ^ 
M ifta appellari potius debuilTet. T^T^^ 
^ yiy^i7«»i] propttT virnillatam&domi retentampelUccnv ' Jfe-* *'- 
4 ifiV*'''^'*'^] i» e. fecuritate, & amabiliconverfatione, 
%im,iti4im protmrmmA hacc verba non habentur in andqvS decretali , fsd a 
- ijg^ inlctca fottonc, qvod hk per proctnafilNmn cgeriy^ 

^ v]Frcqvens]BcqY^ ^ipprop 
^^^iOAtco adiiujbfMm exira qvemadmodum ficiiaxidt^ 

i^^lmtur itii, qviexcommunicationis (ententiam paiTt funt. 

Noteturhinc I. Sufficientem efie divortiicaufam adulterium, 8c ainij 
fccminisimpudicis inhoneftamconvcrlationem, non dejurc tantumCa- 
nonico, fcd etiam c\\'\Yiper /. s, C. Ji repue/, ut maxime adulteriumhocjure^ 
ncnjiii|cumnupta committatur./.rf. jT././IWZ.. jM/.ifeif<Ar/£, . . fy.;y 
_ JR'^ CanoBicOfficiibi ooram jadieefl^Ie&fticpfteadnltem 
'jppj^ietir, Bon niC civlticer agi pofie,ad ifparatioiienifiil, diott & rcpe« 
li<dontfkdot\s^C9rif,€4^,f.X.dtfr^ > ' * ' " 
II!. PoiTe hoc jure procnratorem intervenlre* cnmaliascoramfecolaii 
:e,ficriminaliteragatur,procuratornonadmittatur<i#.f.<^^##/w^ 
^ljarcCanoniconunqvamfolvimatrimomumqvoad vincirfum,ftd 
tantil)ii°qvoad thorum & menfam. t,inurvenim€u c,Ap«jlolHsi,9aiif,$u 
ft^j^. 7. ^ontra fententiam Salvatoris Mntth, V,^^, ffc^ XIX, s. 9» 
y. Daationes petitas ajudice concedi dcber«, icd provid^^ne illufio 
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VI. Spoliatum q videm antc omnia rcftitiii dcbcre, ncc cogi pofle, ut an- 
terefticutioncm ada£lioncm intcntatam refpondcat, redidTallcrein cauCi 
adultcrii c 4. X divtrt. & IT maritus Uxori cautionem de fccuritate prx- •* , 
•V Siateno]\t»c.s.(fc,ts,X.4tre/litfit.fpol, •'^^ 
> VII. Jure Canonico ab omni onercappcirari pofTec^t, aeappefl. in6. Cle- 
tnintin.s^eod. AtqvchincctiJmappeliari pofieajudiwC,qvicumreqvifirus 
fuerit,negligit impartiri ofEciuni fuum. AVf«/*Calvol tnprax,^, ^pfH^i^^ 
ioncfttCf.n^ij,. 

VIIL Nonpoftecogi Uxorcm, qv« culpa mariti difcefllt.ut adcum-» 
redear, nifiilieprzftiterit cautionemdefecuritate^^.c. /. (f c»tj, vi fin.XM 
rtfth, fpoL Car pzov, in Ip. Cenfijlor. Ith. 2. dcfin, 2tg,fetj<f. ^ ^ 

IX. Caufas matrimonialcs efle fummarias , q vando fciL de jungendo 
matrimonioagitur, non qvando agiturde co dirimcndo. 

X. Appellatronem intcrpofitam ajudice inferiorenon dcbcrerefpuu». 
'2i»e^de Appell. Novell^i26.c.3. Scdfideferendum non putct, rclationem ca de 
re ad fiiperiorem dandam efic, /. 6.jf,de apptH. r«</».Nic. Ant. Gravat« ad OiU' . 
yUni yejhrii prax. cap^pen^ ftum. 6-j, 

^ XI. Contumaciam procuratoris pofflitemconteftatam noceredomw 
no,amtelitemconteftatamcommiframnonnoccre. nififciens camdomi^. 
nusnonpurgavcrit. GoSreAustnfMmm,.Mdh.t.n.io, Bzchor, tn Tnuil.vpfm 
tiijff^ p, th, 12, Ca/p. Manzius dcproturat. nHm. 2^.i.^ftq^^ 

Adc.accedensr^ 

Faftacollationeexantiqva dccretalicafustaliseft ; Ufurpaverat pleba- 
nus Ecclefiz S. Marci apud Venctos jura parochialiain EcclcfiaTyrenfi 
iongjusafedi(rtta Archi EpifcepusTyrenfispetcbatrcftirutioncmcjus^ 
Ecclefix impetratis fub claufiila appelUtione remHa Commiflariis Epifcopis j 
Aconenfi, Berytenfi, & Tibcrianenfi, qvorum duo priores fuflraganei e- 
rant Archi Epifcopi Tyrenfis. Vocatis in judicium partibus plebanus 
Venctus comparcre abinitionoluir.. Sccnndnmcitatuscomparuir qyi- 
dem, fed ad aaionem intentalam refpondere cum rccufaflet, ad Pontifi- 
ccm provucavit» Judiceshoc non attendentes teftes recep«runt, 8c ftn- 
tentiam tum excommunicationis, tdm dcfiniti vam, qva Ecclefiz Tyrcnfis 
•oflreirionem cum Qmaibus j wibu5 Aic^ Epifcono adjudicaTcranr, pro- 

"> m ■ . • • • J* 
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hunciarunt. Rc ad Pontificem dclata totus ifteproccflus pro nullo dsnM* 
ratuscft reftituto plebanoVcnptoinpriftina ftiajura. 

Pro Commiirariis vidtbaturfaccre r.qvodlegitimeaPontificefucrintji^ 
delegatii 2. qvod dclcgatio fub claufula appcllatione remota fa£la fucritL?, 
' > atqve hinc appellatio intcrpolitarccipinondebucrit. 3. qvodaliqvories 
vocatus plebanus comparere in judicio & ad intentcUam arfioncmrefpon- 
r dere noluerit. 4. qvod tcftium di£ta pro Archi Epidopo facerent. 

Sed PontifcxTationcmdecidendifumitexeofolo, qvodproceftusnoa 
fucrit legitimc ordinatus, nec litia conteftatio fa£la fuerit. 

m Ad rationes dubitandi refpondet Pontifcx (r.) CommifTarios q vidcntj 
lcgitimcfuifleconftitutos,fcdhocignoraflecommittentcm.qvod duocx 
illii fuffraganei eflTcnt Archi Epiicopi, cum qvo lis cra t. (2; proinde non at- ^ 
tendcndam fuifl^e claufuIam,appeIlationercmota,fedim6 deferendum«» 
fuiflfc, appcllatloni, qvod reculari poflit judex ftifpc^lus.^.propter con- 
tumaciam fcntentiam qvidemexcommunicationispronunciari potuifle, 
non verodefinitivamante litis conteftationem. C4) teftium diftahafte- 

' ji riusomnin6nihilprobare,qvodfundamento fuo, nimirumlitis contefta* 

. ' tionedeftitucreturproceirus- 

ArchUptfcopo CafeneTtft]]vgcndum ei{ C^tfarieujt. Differtautem Archi 

' Epifcopus aPatriarcha utinfcriora fuperiore. 

ArcktepiftopHs lirenenfis] lcgcndum lyenps a Tyro civitate Phocuicix ce- 
lebcrrima. 

appell<uio tenebat] proptcr claufulam, MppeUattone remota^ qvx tenori com- 
jl mifljonis infcrta fuerat. 

poffiffionem'] a£lum igitur fuit intcrdic^o poflTcfrorio rccuperandz, inte- 
V gro manente petitorio. 

refltfientes in inregrnm] non per medium reftitutionis extraordixiarium, 
led ordinarium ex intcrdi£lo. 
* /iV«r4/i>/ix]litcrash«sVenetisconceflasfuiflc,dicfturin antiqv!i dccre- 
tali. Etcxhocdubiusredditurfcnfus,qvalt's intelli^cndac fuerintlitcrr 
prxfertim ciim a prafdeccflbribus Paparconcefl*a:dicaVitur. Mihividctur 

.. ArchiepifcopusTyrcnfisnonperteftcstantum,fcdctiampcr documcnta ' 
probare voluiflc intentioncm fuam, & inter ifta documenta has etiam litc- 
rasfuifle. 

^honierifis] live potius Aconenfis, A con enim dicebatur iftud oppidum 
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five Acsr» aliqrando Ptolemais» fU.lA]^Chipifl,cmmM(''r^^ 

/tr/irMi^ ttpptBMjfe] qvodnoaattendereturexccptiorecuiatronisr.' 

Notandum hinc L Judicem, ut fufpeftum, recuiaii poflb f. 
fli3.<f.jJ,i6.C»dtjHilit. Ratiofundaturin jurenaturx, qvia^tietno 
patijudicem, qvi fibi fit adverfus,furpe£lus & inimicus, 

IL Recufationcm iAam in limine judicii &anteomnesaIiase3rc< 
nesclle intcrponendam, ne/iidnonhar, confenfifTcinjudiccmiftui 
dearis. Didac. Covarru v»^4£?. f c,i6.tui. A . GaiL /. x. «^igf. n. 
datantepioceffuiuQ;»idomscaiu3iprimihn^ 
^ntis tumprimum pervenerit. lUiDget^tU$xttpup^9^t*4>^% Jc 

III. Poft rcculationem interpofita fufpenfam efie judicis fufpeftrjui 
£Uonem, 8t propterea nullum omnino efle, qvod in caufa dcinccps ej 
Joh. Petr. de Fcrrarii*? tn prax. tit.3, gloff,^, n. 2, Sebaft. Vant, de nuBtt. e 
/«rAfiif^.cr</!,».i40.Cafp.CabalIin miHclocj, H4. Neqve attendo hic, qi 
aliqvifaciunt, difFerentiam interjuscivjIe3cCanonicum,itauthocji 
procenUs non(ienullus,nifiappellatumfuerit,uti ftatuit Ant.^atnrii 
fgtmhef.sJfjMt^" Capen.Tholoian, Jmfi479- Joh. Aloyf Vf^eiLjktif. i 
DumenimjusCanonicum(]vie(cereinterim jubetjudicem, ovipiiide 1 

fii^^cionis pfen^ ab arbitris res dedfi fiieritff«#i. $ tlt. Xitiiff^4\ 
Vfrh.ttttte demumammtdtt fieajndex Htetttr^ utiqve ante decifionem uti ea i 
poterit. Ncq ve ulhm hic agttoto di&endam Robextos Latf^ybj 

de MttentAt. pnrt, 2.c.6,n.4. 

IV, Juftam recufandi caufam efie, qvando fubditus in-fiik^ji 
fal QDnftituitmr judex Stephan. Au^rer, derecufMt. ntim. n, ' " 

• V* £um, qyirecufatjudlcem ut fuipe^kum^ fi n^n audiatur,,appei 

VI» Pter (Xmrvim^i4twte rewmM nmitntd]]|iilbHatam «ut pr( 

bitamitciiiationcm judicis fiifpe£ti>#.i^. deappeUttAng^Bsivhoi^dici 
koctit-.tt.ft, Sig. Scaccia dtMppekdt, tjvMft. 16. Umit. i.n,g§. adeo ut i^uj 
illanonobftantenppeltarepoflit, qvi, dumjudicem dicitfufpe£tum, i 
auditur,cum clauruiaillaadcaufam.qvaecoinmimrur, non ad przpi 
totiaj»dkii^9yibusigfui»ttja^ 



Digiii. 



- Ut Lite Conte s tata &c. J ' 

^VII. Contra tcftium perfonanTdiiplici tempore excipi poflb . primo » , 
T ^ cuma probaiuro nominantur & producuntur, deindc cum jam Oint exa. 
rninati,&eorumdiaapublicata..«rrfc.yrr.y?/.C..i./.^^.Sichard.:W^ Nec 
enimeotempore,qvodccrctalisli:.ccditaeft.vidctur etiamcdttijam ^u- . 

i(redccretaliialtera.«tw/.X^*r,/?,^. qvxnonadmittitexccptionem co^ 
trapcrronasteftiiimpoftpublicataatteftata.mfipr;rccircritprotcftatio, . . ] 

' autDracftitiimfuerinuramcntum malitiz. - . o r * i 

VIH. Iudiciumpofrcfforiumnonprxjudic3repetitorio,&reparatini^ 
hocpoft illudinftituipofie. Econtrario vcro petitorium inftitutumab. ^ 
forbctpoffefrorium. Mcnoch.rrmr^.rrr*.^ /j.Carpxov. /. rr/^.;y:7/. 7^ 

IX. Inomnibusrefaiptisclaufulamdejure Canon.co ftibintcUi^^^^^^ . 

X. Refcriptum fub & obreptitic impetratum pcrderc vires fuas li vitl- . . ^ 
umobreptionisd^fcexferucrit. Etfi vero aliqvi diftmaioncm tacianlL, -^^ 
inter fubreptioncm &obreptionem, illamqve per fuppremoncm vcri hanc 

A vero per all cationem falfi committi dicant ; rcaius tamcn fentiunt illi. . 
. qvi nominis tantum & foni aliqvam diffcrentiam ftatunnt. Sic enim pra 

i^sdemhabcnturduoiftavocabuIai;//./.O^.Mf^;.v'^^^^^^^ . - 

* nusper obrcptioncmcclari conditionem aiti« Uc §2.fdevrjusvcc Joh. 

Bapt^Leoncll.-^r/?'W.rr/.r^r.9.;.^M;. ^ ' 
fcau,circa qvcm diftinaio videtur efre facienda mter refcripta juftitix & . 

1 ^'H^proptervitiumobreptionisipfojurenullafunt. • _ ' 

onis cncrvantur. Ratiodiflfl-rentiz eft, qviaca qvz gratix voeantnr, prot • . " 
ptcrvitiumambitionisinillislatensodiofamagisfunt. | ; - ; 

Scdhicanimadvertas velim 
MatccaufampoMonis&proprietatisJusinre&adrem, aliaqvej 
" ^ocabularcbuscompotentia adjptariminiftcriisEcclefiafticis. Harc non 
iuJuutincommcrcio, utpropriadiciqveant.utqvcproccffuspcrmde ac 
fuperaliisrcbuspatrimonialibusinftitui&admittidebeat. . 

W I! MalcPont:ifIceminbocc.ifuf>roeeffumordinariumreqvirere.Sura- 

mariecnimtraaandafuntilla omnia, qvzcelercmexpcditionem reqyM» - . 
funt. AtaY»Ib,ubiwelerioreoi>useritcxpeditione,qvamm caulisilhs, • 
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' 4^vxCtiramanimarumconcerndm,dtthk.eftcau{lr4kjiirep« 
verd minitekapudPontihcios ex przbetidis^redicibus 5c prov&cfln 
, ftimantiir, non ex co, q vod in fe funt. ac propterqvod mftimta-fuiifi|i;fj 
ill. Cum nli:\s diio bcntfiLia ciirati fint incompanbilia, ira ut pera 
ptionem fccundiprius vacetiprojurc,c.r^. A^dep,^htnd. nialefccirfePonflF, 
ficem, qvod plcbaniim Vcnetum in podcirioncm parochijeTyrenfis rcfti- 
- • - <tucrit,c|\ od&longiusdiiritacacilcr.atqve a iqvotventoais miliiaribusre- 
'.' : mota, & inaliena planc provinciS. Neq^ hic locujn liaberc potcrit diipen- 
itMl^pi^tificisicumneqveneeefficasEccIeficTyrenijs 
^ uft^slianc dtfpenfationem llagitent , & difpeniario ipi^ m hociiegqc^ 
jurinaturx noafadsccmvemens fi^J|.Zoe€«Wm«4/pr 

Halsctur in hoc capituIo».6c ^lenius adhuc <n ctip, uli^t, decifio qvas^ 
oais,qvoaiod»0me4endumiitadveriiisrenmcont q -^-^^ 

iiotidiimcontdlitQseft. Advedus eum, qvi pgftlitemooiiceftii 
Bodicium contrahir , & comparcrerecufat, proceiTtlStaiiseftyUtli 
: fet&tnr AeSktiildw^ Lt3»§.?XMejudteX.4^X,d^ NutnV< 
eodem damno co*crccri dcbeat illc, qvi in judicium nondum venit, C^I^^ 
litcm adhuc tuni contellatus nonelt, dubitare merito licct.Pone cau%llOJ| 
Titiusconveniturrei vindicatione, &bistervecitafusinjudicionon com- 
parct, nu Ti c.dctillecaufd , 6cnum perfentcnti.im dcHnicivam condeir.? 
nina!u!uscrit,anqvaalii» viii contumaciahzccocrccbitur? I'ontifexai 
vel mi(UoQe in bonortun poiTedioiiem» «eniuri EctleGafiica com 
eani deberc * . . \^ , ^ .. j, 

Ratio dubitandiTefttqviaptffintentiam definitivam videtur conmflttp> 
e6 adigi poiTc^utappellatuf us faitem iefiftat in judicio. Sic enim. 
inaii6qvadecretaliapud Antonium Auguftjnum: mt idtm AjfiBiii t^^ 
dir'Mp^lhturus fAUem /e juiUu fwflftBui ftprtftnttt, li^ec^ a 
. pcr iKntcntiam definitivam aliqva videtur injuria inferri, cum 4^01^ 
' • nr, urda^num liris fcnriat,qvihteminftruercnoIuit. ' -^' 

Rariodccidendi fumif^urexrrgula,qvxhujus cituliconftituitrubrican^ 
litenon conceftatafcnrcnciamdefinitivam ferrinon pone;dcbere igituiL» 
alium cocrcitionismodum excogitari, & vel a£lorem in pofleffioneia bo*»^\ 
norum mitti, velreum per cenfuras Ecdcfia^as compcUi* . i . ..^ 
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4i»^;vei^abiilum iho culo digBimt» in qvo fiiU barbaries brbtnu» • 

/p<m*rWwVrr*<w]qvodinteIligotam dcrealibus^qvarapcribn 
jDipubus,fecunduin mechodum(.«i!r>.r. prjefiripCaixi* 

^fr<7wr/V/i? E. g, in aflione finium regimdorum , ficit^^^ 
comparcat, fieri non potclt minio rei rcrvandac caufa, q via res qvx petitur» 
utlc'il ponantur termmi, idnon patitur. Sicctiamqvando mmoradiit-. » 
hercditat^m multoarcgravatam.Sf rcftitutioncm petit in integrum,noii 
potcricficiimitriOr Idq,vceciamcoiicingicin cauiis criminalibus^cipiri-' 

Ij^tggaiaKn itnc t Kenunem propriS^ autoikate reni{uam,qvz apud 
fOwtf *occuparepo&t4f<j^f«M^ «if« Ckmf^l.yX^M^vi, 

' .4i'ContnmaciamcommlttT,^andotriiusvidbus/«f.C.ftv^ ^ 
J tm i^fftt em^ perempcoiift vocafus Liojttf. ff, 4ejH<L prsfenciamifaincercLr' 

^3fHAlemQit»/.f/. /err/W.itcmqvaadamatitioseqvis{eiprumoc^^^ & 
jH(p|daciohiscauia, neadverfarhiscoptamliiihabcac, lacitat,/. 2.^,1. l. 7. $«. ^ 
T.fl^v^. excauf,infosf,€at, &qvando impedi& jiepoilka4ie citatioperv#> 

Hl. In adtione reaH mifTionem!ficri inrcmpctitam,inperlbnaliinpof^_ y 
CeiripDcm omnium bcnorunafecuiKiummciiruramdcbici,ctf/'.M^r^>./«/yj!i' 

IV. Pr.TmitrendarjicficSjudiGealiqvaTemcau/accognitionera, utcon- 
llet,eumJncujusbouafitnuffio&contumacem&debitoremefl€>/.^.C.iir . ' ' 

.y. intelligcndumefTehiroc textura<lemiflTone,qvstfitcxprimo,nfi vo- 
^O^OR» crcco , qvo cufiodia tancdm & pignustribuitur, eunuiL> . 
^ut tardio hujusdetentionisaffe^sreus, veniac ad reipondeiidum 

Vt MilTioncm h^ncnon cHrcere (fominum /. /j. §. za^fidgJmumiififkd 
-lltrumqve&dominMm & immiirumfimulrcmrcnerc. 

; Mfir MAun^ca^itOir dficceco iirtt^tus noaidceie ikQs ,fj^d^ %vos perci- 

'r*;-. ' • / . . 
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pir, vdinibcteinuiputare«velreftitttc(eteiieri, L^frJl 

VIII. Multum hic Doftoribus fermoncra eflc dc prili^ fic iecuni 
£r£to ; Sed fccundum dccretum cxrra Ctiufam damni iofi^i plane 
al)AntoninoMattha:odeau£lion./ii'. i,ejo.n,29.S^ lol^Tac.Wir 
tit, dtddmnM, n. tj. Kimis conHdenterV C^m etianH U «^if^ f i 
«««/^ a^atnr de ep^ q vi ftaudaticmls causl htkat, uti patl|B({i| t*^ 

Ad c. accedens 4. , 

Calus taHs cft ; Inter maritura & Uxorem, qv« ided, qvodiangvl 
jun£losdiceret,diverterat,Commiirariiconflituti erant, qvi deiii 
mentomatrimonii cognofccrcnt. Omnos illos ut fufpe^os recul 
maritus. Primumqvidcm,qvodconfangvincusciretinimicifui, adi 
Uxor.^oi^ugerat,fecundum,qvod eiTetmimtci illiuscommenfalis 
* mtBasmf tertium» ^od Uitoria effet conterraneuf • Yotiffimv 

avodadlocumcMmiffif»u»nonc(Rtacce(rusmtus»cn^ 
lius (uicauftmigereoporteretjndicesdelegatiintsrim excepdat 
non atcendentps, nec appellationem propterea intcrpontam refpe£ 
teftesreceperunt. Re ad pontificem delata, alii canftituuntur Coi 
lari!,8cin irritum r<?vocantureaomnia, qvza prioribusgcftaerant,' 
' turqvc Uxor admaritum reverCcre>6c^Cumdetnun^Cogaitiofti|^i 
principaUfurcipimandatur. 

Racio dubitandi eil, q via & vana videtur eife fufpicio dejudicibusj 

ta£is»&lfiaaism^tnsdeionoD€ttCo. Hnicffnieaerideccnifuli p( 
ilvum9on4u£^tim,* fltos^xtraruf^icionen^^fprariertim 
uno fiiit,j qvoii non partls advcrGe ; (ed aberina & tcrtii alici 
gyinei^ domeftici exiilant, qvietfi muliesemfecepiflettf jSc mi 
^reme in.feltu? eiTet, odjum tamen propterea fuum in alios n^rfi 
deret. Ncc tantum reputari debere Intcr conter rancos afteftnm, ql 
dicis officiu^ contaminare,eumqvcin transverfumrapcrepoOct. 

Ratiodccidendieft.tumqvodcontumax dici ncqveat, qvijudi 
fulk, t\ifj^ qvod-proptcr appellationem interpofitamjudcx procec 
nondebeac^d^vp Qyoip^^^^Um^g^tfiwmm^ 

ceptMofiidat^ ; " 

• . . .. -At 
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ptb dtfjrtdu] Diftriftus cft locus jurisdi£lione munitus, intra qvem ho- 
inines diftringuntur, 

de con^udu] h. e. fal vum condu£lum , qvi confiftit in (ecuritate a perfof 
nali offcnfione, injuria rerumqve damiiis 8c paccpublica. Thom.MauU 

Ex hoccap.notandum I.Recufaripo(rejudicpmfu(pe£lum,neqvehinc 
injuriacreum efTerecuIantcm, Dav. Mev.p. /.</«<y^j/.ctji caufa minusjufta 
allegata fuerit. Anton. Fab. Cod. lth,s. ttt. i. def,i4> nifi vel calumniandi a- 
nimus manifefte apparcat, vel verbis injuriofis reculatio faQa fuerit. Joh, 
Bapt. Bajard. ad Jul. Clarum jT. injHria num. 37. Carpzov* fort, 4*^*42* 
^ef*S, 

II. Juftamrecufationiscau(amefreinimicitiam, fivejudex roihiinimi- 
cufi fit, five inimicus alicui cxcognatis mcis, five amicus inimici mei, /. g-f* 
deUb,canf.c,4t*in.f^X.d€Mpp. Carol.de Grzffxs except^ 24.nHm, 24* Jofcph. 
Mafcard. concluf.gsi' 19* Franc. Milancnf A^. /. ^ectfis.n.s. ^ 9, Fulv. Pa- 
cim.deprobat. itb,2. cap, 40. tn not. Itt. C. Et fiint,qvi inimicitiam ad confan- 
gvineos & conjunctos usqvc ad gradum feptimum dilatari volunt Joh# 
Aloyf Rtcc, dcctf, 1612, 

III. Juftamefl*ecxceptionemlrcinontuti. Diciturautemlocusnotlj 
tutus,non tantum, qvando qvis in loco judicii multos habet inimicos ca- 
pitales aut corum amicos, aut ibidem timet pcriculum aliqvod aut qvan- 
<L\minjuriam,fcd ctiamqvandoinlocisintcrmcdiis, per qvac tranfiturus 
eft,ra ealiqvidtimet,Zanger.<^?r.vffpf.;>. 2.c, s,n,f, Ethicdiciturcafiisper- 
horrelcenti^. Joh. Bapt. Cofta de remed,fMbfid. cap. 60. illat. 1, 

IV. Ad locum non tutum citatum comparerc non teneri, licetjudex li- 
teras(alvicondu£tus miftrit. Bcrnh,Gteven.conclMff2.con/id»i*n,St qvod 
intclIigo,fiabalio,qvamajudicc pcriculum metuatur. 

V. Judicem fufpc£t:um mcritb rcmoveri ScaHum fubftitui, qvodtamen 
de jure Canonico multo ciifficilius &operofius, qvamjurecivili , contin- 
gcre folet. qviacaufsc fufpicionis primum examinandac funt, qvasallegare 
dejurecivilinccelTarium noneft. ^ 

VI. Contumaccm nonefrc.qvijuftamabfenti2alIegatcaufam,nec iiLj 
ejus prarjudkium qvicqvam ftatui pofle. 

VII. NuHitatemcomrnittcrejudicem, qvi incaufapcrgit,poftqvamre- 
cufatus eft. Sebaft. Yantius de nHhtC, ex def.jurisd, ordtnar^ n, 140* Joh. Petr. 
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ac Fcrrariis in pmx. tit, ^.gi^fs» ^tve appcllatum fuerit, q vod prxcise de 
lureCanonicoreqviri nonnulli volunt, Anton.GahneLicnclMf.r.eifjffdit, 
CapcU. Tholof decif. 479, five non , uti re£lius fcntit Robcrt. Lancellottu» 
deancntAt.f,2.cMf,»6.n.4, -j « - ^ 

VIII. Contramatrimoniunr\aifficiliusqvid Itatui,qvam pro matfimo* , 
liio. Qvadecaufancqvcjuramcntum qvidemcontramatrimoniumad- 
initdtur facile. Carpzo v. »n Ip. Covfiflor. Ub^s. def. 44* 4S. 

IX. Spolirttamqvidcmanteomniacfrcreftituendum, & qvidem plena- ^ 
rie ; Sedutrum id hcridcbeat in cafu , qvo aliqvod inter conjiigCL caula- 
turconfangvinitatisimpcdimentum. mcrito dubrtari, tumqvodpofTeflb- 
rii &petitoriijudiciifubtilitatesin caufis matrimonialibus , qvas Canoni- 
flsrpromensfpiritualibushabentjocum vix invcniant; tum qvod con- 
fcicntix magis confulcndum fit,qvam utiqvc dubiam habet, cui tale impe« 
dimentum obje£ium cft ; At pcccat illc, qvi contra confcientiam dubiain 
Qvicq vam agit ; tumqvodfatiusfucrit,interim dum dcimpcdimentodi- 
2;eptatur, conjugcs qvoad thorum & menfam,fcorfim agcre. 

* Ad cap. qvoniam 5* a 
AeituT in hoccap. de cxceptionibus, qvibus litc nondum conteftata Pe- 

Hesrecipi qvcant,&qvidemprim6, qvando tcftimoniain perpctuamrci 
memoriam facicnda funt, qvx ita dicuncur, q vod valerc dcbeant fuo temft^ 
pore, qvodqve alias petitura fint, nifi dc prxienti ttftes recipiantur. W 

Rationemdubitandi conftituit regulaha£i:enustradita,qvod lite non 
conteftatateftcsrecipinondcbeanr. 

* Rationem dccidendi fuggerit pcriculum in ccrtis cafibus, & metus, ncL» 
teftimonia pcrcant, 8c probationis copia fortuitis cafibus fubrrahatur, pu- 
ta qv3"doteftcsfencsfunt, aut valecudinarii, autpcrtgre prGfc£luri8fc. 
tum cnim rccipi poifunt tcftcs, fed ita, ut vel receptioncm tcftium adverfa- 
rio dcnuncict a£tor, velintra annum deinccpsa£tioneminftuat,cum, fi 
hoc fa£tum non fuerit, vim fuam prorfus amittant talia teftimonia. 

Idem] Pontificcs fxpe non confultos jura condidilFe, notat Cujacius sd 
tAp. uit. X, de fenttnt.tf rejitd.TdXxs ctiam hxc vidctur Conftitutio. 
\^/^i;ff><ir«/«r;M]fivenecefl*ariaeafuerit,fivcvoluntaria, ^ ^ 
fenes] Apud Mediolanenfes Sexagenarius, in Cameralmperialictiam 
■ V ^vinqvagenarius pro fene habctur, Jcaccia dejMdifjU /. n» ijj. 
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r4r«^]qvando lG94iiillifekas.veniimilieer creditur efle letnalis. 
' ;^i&:i(|«pf hf^examiniri nolunceum^qyilenlefaifal^ay 

,:|turus/ • ^ .>i^^^«^i • - . • ■ , ■ 

^« ptAfins] addi potcft, five a£lor ag^ adhuc impediatur, ^cariefite^ 
f|jK),yel qvod noBilttm dejurefiioiatis infbiidiisikaMnvelqfod 
^ ''*kii^{)ropcer beOi foft^ calamitfttes agere prolntacur» Vd 9V^^<?: 
klidsconteftatioiiemmoramfac4at. ' t*v .^^>-^' 

'^W^otanaiam hinc I. Teftimoniainperpetuamreimemoriam non debe- ^ 
'itlpromircue coiicedi, fcd juftl ex causa & cum aliqvali cauia; cognitione. 
.'f^cc tamen tum opus eft fententia interleeatori^UCi vuicSca6ciaW./.ii, i^, 
^ Ifen^ Borell. t«m, 2. dcafj. - > . ^ 
Inperpctu^m reimemoriamteftesfecipitantum in ciTilibui caufis 
fy^BStmis* In^rimin^libusezMrceiaail^^ 
mf0^tmm e^LCCPtiongitavorabifciiy^jfonr. HiMB.Piftor.^#.f^^» 

[«^eo 8cin clvilibusSccriminalibus caunscircahancreceptione^f||« 
^j^lus favere judicem oportere. l^$d,Ord ^9<ef, SMcm, f», J7. R|||UD 
>^ilP^iivia non eft in poteftate rei, qvando conveniatur. Nc epgo exCe^- 
bnttRtprobationes intercant, tcftes promifcue omnes recipiendi ninr,noti 
" liabftaratione, num fcrics 8< valetudinarii <int, an miniis. Qvid vcro fi 
exceptiptalis fit,qvxpiT viama£lionisinjudicium deducipoflitfNonad- 
mi^endamt^mfecqpnon^ ttOiumdKlc Gafl/.OV^f A^r. /#. re£UusHart- 
> ^ plj^. ^^f^^ n,i6^ «dhnc admitci diliefe contendit. ^.Rutger. 
sk Ckmm^^ f0H.9^U9^€4f. t, MMH, 4» fiff, Ifico Ufflmius iS^ 





r» > Altmtrum fulBcere, vel tit a£lor dcnunciet adverfario tcftinm te« 
t^^onem,velutintraanniima£Honemin/lituat. llliid fi fa£lum fuerit, 
anBttUra iftudlpaciumprxciseobfcrvandumnoneft. Hartm.Piftor.^/.f. 
• /ffT^ft, InforoSaxonicoprimumilludomnino nccefTariumeft.qvofa- 
' v^o liberam deinceps cft^ a^onemqvandocutiqveiAftituere. Ftd, Ord, 
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V. Intcgrum cile adtori,utrumteftesita examinatoscxaminari denuo 
velit, fi poft litem conteftatam fiiperftites adhuc fuerint, neceflariam vero 
talem rcpetitioncm non efie»C afp.CabalIin.;w/ifWtfjcyi;.«*B»#i.& hocjurOi^ 
nos utiin foro S&xoniQO, f^ni,0rd/n.proe.4j, 

AdJ. porroScfeq* 
Tn hoc fic fcqvcntibus §§, agitur^dcmatrimonio duplici, fprrltHali fcil* ' 
Epifcopicum Ecclcfia,ficcarnali,mariticum Uxore. Utrobiqve ccrtisca- 
fiSus tcftes antclitem conteftatam recipi polTe oftenditur. Qvod matri- 
. moniumfpiritualeattinet,intcreft>utrumEpifcopus,qvando controvep- 
f lia ipfi fuper elc£lione movetur»cx contumacia, an vero alia ex caufa abCt, || 
Priore cafu non teftes tantum recipi dcbereait Pontifex, fed Sc fcntcntiain 
ferendam cfle, fi dc caufa liq veat. Pofteriore cafu, intereire porro dicit.*, . 
utrumdeconjugiofpiritualiagratur jam contra£lo an adhuc COTitrahen- 
do,fiillud, obfervandoselTecanonesantiqvos, qvivolunt, utfielcftus 
confirmatusintrafex menfcs culpa fiia,cefiante impcdimento confecraius 
>ionfuerit,eIc£lionisjurcexcidat; fihoc,cle£lum itidem expcftandumj 
cflc per fpaciumfexmenfium , latius«tiam aut anguftius pro arbitrio fu- 

perioris. - j - r- - rr 

Qyodpnoremcafiimcontumaciaeattinet, ratio dubltandi peti pfoflet-f 

exordinarioadverfuscontumacesproceflu, qvieft, utadverfarius in pol^ 

feflionem Ecclefiac mittatur; Sed q^ia talis miflio vd proptcr inhabil itatcm 

fubje£liimmittendi,veIproptcra&um ipfum fcandalofacflecenfetur,ma^ 

jus adhuc oriturdubium, qvatenus procedcndumfit. 

SedPontifexpcrgendumefleaitin proceflu, recipicndosefletefte^r fiC 

fidecaufaliqvcat,ctiam fententiamfercndam, exhacunica rationedeci- 
ilendi,ne proptcrlongammoram in fpiritualibus 6c temporalibus patia- 

tur Ecclefia Ixfjonem. Qva:ratiocumfalutempublicamconcemat,nop 

minus in Ecclefia atqve in Rep. non unam facit in rcgulis alias communi 

i)us 6c ordinarioproccdendi modoexceprionem. 
^4/««/ifrr] l e. m certo cafii, ficpro re nata. 

cBpMUmarttali] l. e. conjun£lionc, eaqve fivecontrahcnda fivc contra£ll 
duroisqviabeftcontumaxfit; utdiftingvaturhiccafusabeo,deqvo agi» 



■jf 



£•••. 

Dj(jitizecl.lJV GoQgli^ 



Ut LlTF CONTESTATA 8(C. ** . I4X 



^trtmptortict:attone] qvx ita concipitur,ut prarcifam compar.irioncm ci- 
tato imperct, ultcriori omni citatione denegata. Ilico Uromius /♦ 
nHm. 6f, 

maxime confirmataYio maxime abundat Ex (entenfia enim Canonifta* 
fum{conjugium fpirituale contra£tum dicitur;poft eIc£lionem 8c confir- 
mationcm $, ficHt enim X^detransUt, ept/c. 

in facrts cafiouibtts'] d, c, 2. f$ c* tjvoniam dtfl, loo^ 

Adhoccap.notandum I. Conjugium fpiritualc Epifcopi &Ecclefia:i. 
Canoniftis cum injuria Salvatoris adftrui. Ecclefia qvidcm Sponfa ali- 
cubi in Scripturis dicitur, fld Chrifti. Epiftopi mmiftri tantum funt, non 
iponfiaut conjuges. 

II. Dandam clTcoperam^utminifterium inEcclcfiavacansqvantocyus 
tcftkuatur,neillainfpiritualibusdamnurhfentiaf« * 

Ili. ProcefTum in contumaciam provide &circumfpe£le eflcdirigcn*^ 
dnm, ncq ve pro contumaci illico habendum , qvi qvacunq ve ex caufaj > • 
abienseit. 

Ad Si autem. 

AgItjamPontirexdcconjugiocarnaIi,& qvidem antevertitdiccre 
praced. de eo,qvi in caufamatrimoniali abfens cft cx contumacia, pofl*e fciL 
non teftes tantum recipi, fed & definitive pronunciari^ Agit nunc de ca- 
fu, qvando nulla fubeft contumacia, & tamcn altcrutcr conjugum abfens 
eft, ncc citari potcft . Et conftituit, expc£tandum cflc ejus rcditum, donec 
de ipfius obitu vcrifimiliter przfuraatur. j 

Raciodubitandieft, qviaparsqvx przfcns eft, uftulationibus tentari^., 
&infornic.-itionispcriculumfaciIcincidercpoteft. 

Ratio decidcndieft,qvia contumax haberi nen debet, qvi nnlla fua cul-^ 
pa, aut non malitiofa voluntate abeft» Etad rationcm dubitandi rcfpoQ- ' 
dctur, qvod .ilii plures fint cafus, qvibus continerc coniuges oportcat. 5 

i/ef>jr»<i/if(?rt/«^fV]ltadicituraCanoniftis ad difFcrcntiam Conjugii fpi- 
ritualis. Cavctameninde facias conjugium effe ftatum impurum, iiu^ 
qvohomof ius Deo grataobfeqviaprsftarcnon poflit* f^td, Gci hatd. Loc^- 
deconjtig. n,2f. ff. n. 49. 

Notandumhk L Ad raortcm conjugis probandam non fufficcrejpr»» 

„ «fe . ium- 
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fumptioncs, fed vcl tcftimonia rcqviri, vcl faltcm juramcntum, Pieif Carp- 
20 V* /p. Ccnfifl. /. -?. 167, fe<j<j. 

il, In eum, qvi cx malitia abeft, & fe occultat, defcrtionis proccfTum-i 
, dccerncndum eire. 

III. M.iritummilitixautnegociationiscauiaabfentem.pro dcfcrtoro 
non clFe habendum, fW. Gcrhard, /. n, 629, 

IV. Circa abftinentiam conjugum obfcrvandum cfTc monitumPauU 

Adjr.Simt&^ 

Votandum htc I. in inqvifitionis proceflu tcfles examinari pofle, riuUi 
cmninoprarvialitisconteftationc. Examcntamen illudeirefummarium, 
tit de delicto conllet, Examen cnim teftium ad articulos tiim demum in« 
ftituitur. cumjrcusile crjmine, qvod commilifrc dicitur, articubte rcfpon- 
dit. 

II. Verba dc tcftium publicatione hic eilc obfcura, Panormitanu» 
fingularem hic facitfpeciem examinisin perpetuareimcmoriam, in qvi 
<cil. & receptio teftium & publicatio tcjilimoniorum illico ficri debcat.. No- 
viflimeAiitonius DadinusAItcfcrra^^A./.differcntiamfacitinterpubiica- 
tionera& receptioncm teftium, &itaqvidemAUtutraqvc^dcxamen per* 
tineat. Ego nic inrelli^o cafum , qvando jus agendi nulUim competit, 
nifi prius exa Tjinatii & publicatis tcftibus, uti fit in caufa tcftamcnti,qvan- 
dotalealiqvod confe£himeflc nondum fatisconftat, aut etiam ,qvando 
. obligatio cft co:iditionalis|, ^ metus cft , ne tcftcs exiftcnte conditioncj 
Biortuiinvcniautw,dcqvo]utroqve cafu agit Hartmann. Piftor./»i.f./5!!! 

Ad Lib. IL DecretaIv 

Tit.X. 

de 

ORDINECOGNITIONllM. 



De Ordine Cocnitionum. 14J. 



Ad cap* T. 




Afustaliseft:Mulier, qvxdefponfata.rcd nondum domum dcdu- 
£^aerat, judicio petitoriofibi maritum vindic^b^t, ficjam tcftcs ad 
'probandum induxerat. Antcqvam tcftcs ifti cxamiaarentur, m.i- 
ritus dcimpcdimento confangvinitatisexceptioncmmovcbat, eamqve.* 
probare paratus erat. Qvxrebatur utrius probaciones proferri in ordme-» 
proceflus dcberent. 

Ratio dubitandi eft, qvia regulariter non ante eft probanda cxccptio, 
qvam a£\orprobaveritintentioncm fuam» /. 19* C. dcprtbat^U?. C, d» except.l, 
C. de pTdfcrtpt. lon^. lemp. 

Ratiodocidcndieft,qviaexceptio oppofita cft prayudicialis, cujusna- 
turahxceft.utaftorinterimrepellatur ab agendo,dunccdepun£l:o prac- 
judicialiconftct. Etdicitur prayudicialis idco,qvia fcntciT-ia in ca !ata_» 
prajudiciumfacitincaulaprincipali&primitusinftiruta. Sivc,ntlnc di- 
citur,qviacxccptione probata,qvaeftio principalispcrimitur. Excmploj 
colligit Aymo Cravetta confil, 2S0, Pctrus Friderus m procefs. hb, s. cap^ to. n, 
i^-./eff» Cumqve cxccptio confarigvinitatis talis fit, ut etiam poft fcntenti- 
amopponiqveat, & fcntcntiam pro matrimoniolatam prorfiis cvcrtat. 
BTunnemann. de procef}. cap, n.4. Satinserit, cacitius oppofita qvicfccrc 
interim&filf:rcjudiciuradematrimoniocontra£lo, qvam judicium hoc 
nuUitatibus imminentibus cxponcre. 

invtTum] h. e. ut vir cfict, & fibi adjudicarctur. Judicium ergo hoc erat 
pctitorium, non poflenbriumutreftitucrctur. Qviafi mulicr in qvafi pof^ 
lelTionc matrimonii fuiiTct, & nunc fpoliata ad rcftitutioncm .igcrct , non 
obftanteexceptione confangvinitatis, rcftitui maritus dcberct. f, 4»X* tttU 
nonont.c. 10. ^ i^.X.dereflit,fpol, 

pars vrri] barbarc, pro Viro ipfo. ^ic twbcve Pavti>cyauff ^citan be$ 

metuefis] mctus hic erat vanus & inanis, cum uti dixi etiam poft flnf cnti- 
amcxcipipoflritdeimpedimentoconfangvinitatis.nififortcdejudicisdcx- 
teritate dubitatum fuic non admiflurumfcil, eum hanc cxceptioncni-., 
nifi poft cxccutionem £\ix fencencia: ; & cohabicationem plcnc fa- 

Hinc 
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HiiKnotandum I. ftudiose cavendum cflejudici,nenullitasauta£lus 
uftraneus commitratur. 

II. Caufasprajudicia/csfemperpraemittideberc, cum fcntentia fuper 
iis lata ortendat, qvid in principali pronunciari debcat. 
^ IJI. NoneflenecelTe,utriiperexccptionetali,qv2dd fa£lnm principale v 
pcrimcndum proponitur, diferte & fxpreflTc pronuncietur, fed fuffi:erc , fi 
pronuncicturfuperprincipali,qvodjudex(cil.dcclaret reumnonenema- 
ritum. Qvo pertinct textusiw/. C. ord^judic. Ratio eft , qvia in cffe- 
£tu hoc ipfo.qvofcntentia fertur fuperprincipali , tacite ferturfuper hac 
exceptione , q vandoq vidcm proptcr exccptioncm probatam rcus ablbl* 
vitur. Andr. Vallenf 4///?. f. www.j. ^'iQh^iYA.addJ.iX.deordjHitc^. ^ 

IV. Noneflcnecefllc, utcumCujaciohicinfpecie fa£tiftatuamus , vi- 
rum confeflfum fuifle, qvod mulier injudicium duxerat, cum difertedica- 
tur in textu, mulierem probationes jam inftruxiflTc, qvibus opus non fuiP 
fct, fi reum habuiflet confeflum. , i 

Ad c. cumdile£lus2, 

Infcftatus fuerat Abbas qvidam a nonnulHs nobilibus, qvi irruptioneL^ ' * 
in caftrum monaftcrii fa£ta animalia abe^erant, fegctcs combuflerant,ho-' 
mines intcrfeccrant, & damna dederant aiia. A£tione apud commifl^arios ^ 
Pontificisintcntatanobiles rei dealioSpoIioexcipiebant, qvodfcil. dolo 
&violcntia Abbat s excaftro fuoSiratieje£lifuincnt,qvodqveproptcrea 
relpondereadadtioncmintcntatam nonteneantur prius, qvam rcftituti 
eflent. Qvrcrebaturqvorum caufa potioreirct,qva'qvein ortiinecognitio- 
nis prajccdcre aut prarmitti dcberet? Rcfpondct Pontifcx.nobihum cau- 
famftbi potiorcm videri, pofitoftil. permodumexccptionisipolium ab' 
Abbate comminum injudicium dedu^tumfuiflTe^ qvodfecustffct, fiin 
modum a£lionis fpolium obje£lum dicerctur. 

Rationijs ex partc Abbatis proponuntur iftx. C i ) Audicndum cfle pri- 
uscum,qvipriorcgcrit,«rf./.^j>.j(7^</f/W/c, atqve hincei primitusrefpon'' 
(leridebcrc, (i) Neminemrefuatemerc privandum cft, cum nobiles ne- 
garcncqveant, caftrumSiratiad mcnaftcrium fuum pertincre. (g.^Ncc 
fefpolium iftud commififlTe, necproinde cxceptionem dc fpolio tertii fii)i 
opponipofle. (1) Dominum.adqvcmres fuaabaliopofreflarevcrticucj,- 
retcntionisjure gaudere,necadr€ftitutionem obligari. (j)Damna,fi qva* 
_ ^ data- 



i 
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pi Oadive 'CogKiTioyuM: f^^; 

iitaeirentfpecialem exigere aftionem, necremorariaftionemexfija par^' 
tc intentatam,cum& porior videatur ratio damnorum in caftro ccrnobi^ 
\ . datorum,faltemex ordine&prioritate intentatae qvercl*. (6.)Capitula^ . 
- dercftitutione loqventia non haberc locum,nifiin criminalibus,&advcr- 

• , fus ipfum fpoliatorcm. rid. texius ipft $n Antit]. ccUtG. s, h, t, Mpkd AntoiX. 

Auguftinum. 

Sed ex adverfo nobiles firmiter infiftebanf rcgulx reumlpoliatumnon 
efleobligatum adrefpondendumlibellooblato,nifiipfiprius resablata-* 
reftituatur. Seigitur, qvipermodumexceptionisfpoHum in caftro fuo 
antehac commiflum objecifrcnt, prius audiendos eife , fpolioqve hoc pro- 
bato paratierant,nifircftituti fucrint,cxceptioncmhanc,utlitisingreftum * 
impedientem, pcrpctuoobftituranu 

Pontifex hanc rationem ut fortiorem feqvitur , ex hypothcii fcil. qvod ; 
, per modum cxceptionis fpolium objeftum fuerit. Pro a£lore refpondil^ 
iet,Cpermoduma£lionisadreftitutionem pcrendam nobiles fpolii qvx- 

• * ftionem moviflcnt. TLimenimmatuaradinviceminftitutaEfuiflTent a<^i- 

ones, & qv2 prius tum fuiflet propofita, prius qvoqve tradianda, fed utra* 
qvc nihilominus conjun£lim una lententia tcrminandafuiflTet. 

Non obftant, qvse pro Abbate mota f ueruntdubia, Ad Ci .) audiri de« 
betprior,qvi prioregitjfimutuxinftitutacfiintpetitiones, qvod nonne-^ 
gatPontifcx. Ad(2-) nontemerepriva£urpolienionereifuac,qviperfpo- 
liumcommiflTumeafcindignumfecit. Ad (3.ja£lorinonpoteftopponi 
exceptio-dc fpolio tertii, nin ipfc fpolium hoc mandavit, aut ratum habu- 
it. Bcrlich./. comluf. 21. n. ^6. At in textu dicitur, nobiles per dolum & violen- 
tiam Abbatis polfeflionecaftri excidifle. Ad(4.) ex dominio folo nullum 
oritur jus rctentionis, & dominii exceptio (poliato objici haudqvaqvam_# 
poteft. Scaccia de /udK» lib, 2. c, 7* n» i}4» fi^. Andr. Fachinac. Uh. 10, Ad 
(j.) damna data ex fpolio exccptioncm fpolii pariunt , non ad reftitutio- 
nem, q vem in finem per modum aftionis judicium inftitui oportet, fed ad 
id, ne tcncatur, reus ad a£tionem intcntatam rcfpondere. Ad {CJin crimi- 
nalibus qvidem rcftitutioni locus eft, nontamcnhincconficiendumeft, 
incaufacivilitalcmreftitutionemlocumnoninvenire. ' J ' 

Addit Pontifex effc£^um hujus exceptionis, non facere fcil. cam ad rcfti- - 
tutionem impetrandaml, 'qvia necde pofleflionereftituendareusdire£ld 
rgit, led dc vi tantum cxccpit rcpeUcndi a£loris gratia, nc tcncatiir ipfe a-. ' 
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ftorirefpondcrc;qvcmeriamrcpcllitha£i:enus,doncc a£lor ultro cam-<'. 
jfelHtuat, & fic reum ad refpondcndum adigat. 

IlhiftrathocPontifcxexemplo teftis, qvi proptcrca, qvodcjusteftimo- 
nium reprobatum, aut ipfc de criminc aliqvo per modum exceptionis con- 
▼i£liisfuerit, nec pocna ordinaria puniridebct, nec infamiamincurrit. 
Qvpd aliter fe haberct , fi dire£l6 dc crimine acculatus & convi£lus fu- • 
met. 

fMbformaexceptiow] litisingrcfTum impedientis, Talis enim exccptio 
excufat reum 5c immuncm eum pra:ftat a litis conteftatione, ncqve omitti 
poteft ajudice, fed fuper ca necelTarid pronunciandum cft. Ant. Fab, Cod^ 
hb.S,def,s» 

petentes prius rejfitui] five potius, fe relnonderc non teneri, anteqvam re- 
ftituti fucrint. Nccenimreftitutiodire£lepetipotiut,fiqvidemcxceptia 
vimexclufionishabcrc dcbuit. . : 

incontintmi'] Hoc vcrbum nonprxciscadmomcntumaUqvodtcmpo- 
risrcftringendum eft.led intelligiturfuamhabere latitudinem pro qvali» 
ratcncgocii&cxarbitriojudicantis. Anton.Thc(raur./^c<yr77.«*»»,^. Ta* 
bor Ad Barbofaxiom, Itb, 9. c, 24. Berlich.^. i. eonclnf, S4. n. SS.ff^f, 

minime contingentej'] utmaxime contingentes fuerint. Scparatus enini^ 
adhucutriusqveeftproceflRis, 8cin utraqvefpccialislitis contcftatio, Ipe- 
cialesqvcprobationcsrcqviruntur. * 

Qyiprior appellatyprior agat] Nihil hoc facit ad mutiias pctitiones, {ed agit 
textus#>»/.^^.jfr^*/W/f.deappeIlantc, qvod qviappellavitadjudicemui- 
pcriorcm, aftoris pa rtes fuftineat, f^id. Cujac. hle, 

Notandum hinc I. Intcntionema£loris qvalcmcunqveretundi perex-^- 
ceptionemfpoIiiaba£lore commiffi, fivedecadcmrcagatur, in qva fpo— 
liumcommifTum eft, fivcde diverfa & fcparata. Zanger. de except, part, 2^ 
cap, ig, nnta, /. Berlich. part, i, concUtf it„ nunf, ij-. Alvar. Valafc. confnU, 
ut.sg. 

II. Exceptioncm fpolii etiam a prxdone objici poflc, qvia etiam prxdo; 
reftitucndus Q(i.c.s.X,dereflit.fpoL ^ 

Ul.Rcguliritcrnonpoflehancexceptioncm opponitcrtio^qvinonipfe^. 
fpoliavit, etiamfi is fcicnsrem fpclioablatam ponideat. Hartm. Piftor ob^ ' 
jrrv.ij^. "opponi tamen poflc tum, qvando tertiusillemandavit,ut fpo-, 

' - : ' . . ^ - ' 



tioD^efcli. am fii&um racom halmit» Jacoh* Schulcet th^rwt, jwb 

Excepfionem fpolii regiilariter ante Trtis conteilationem opponi 
debeRy Bifipoft iitis conteil. fpolium fa£bmi fic»au( tnm pammniAOoti* 
liimm pectnierit. Carpz./r* /. c, 6, <Uf» 

' V« Excepctoiumfaanctieftibus & documentis probarioportefe, &jtinN- 

meMOAdwtcommitdnonponc. Carpz.<^A</if./.efr#« 

• • • • 

'll^. Spoliatorem non audiri > etii in contincntifuum probare veliCdOi^ 
^Eunium, niii fa£la priusreftitutione. Achill. PcTfonalistUa^ftJe^pgfi, mmt^ 

'a6o. Petr. Barbofa /. ?^ jf. /«^r. Spolians cnim fciens fibi jus ccmpetefc 
; Contra fpoliatum etiam fcire dcbet , qvod jus fibi prcpriS autoritate dicere 
' non debcat, aec polTidcntem fua privare poiTcilionc. Kot* Konu fan,s^ dt* 

VU. Exceptioncshujuscffc£lumcfle,nonutreftituaturreusin refpo- 
.fia^, ied ut non tcneatur refpondere rcus, nec condcmnari qveat, ut litem. 
«pntcflctur, anteqvam reilitutus fuerit. Omnis enim exceptio hoc ope- 
vtacur»ucdbfi)iyacurKus,nonetiammaIiqvidcon^ 
:k{|t^/«i; j^. flUie. GarH MafbilUi^^ 

-.VHL JCautoshicdeberee(readvocaCos.nedeipoIioexcipientesadre(li* 
oa i itmetnlpoliicondufionemfaciant » iedpotiiisa£loiemnon«ndiridb* 
tiere petant, prlusqvam reusreffitatasfic* Hattm*PifloctAK 4. i$»w.a* 

' Is^-lleftitutionb verbum plenariam fefticutionem denotare»non 
tu^^m nrinci^alis, led ommamedamdamnorum & fruftuum qvi petoe- 
pRbicicpercipipotuenmt. tiftgQia^Slxsaj^atttfGtmp^M^i^^ 

X. Mutuas petitioneslimu1ambulare,8cunQproce(ruunaqveienCen!« 
tiiterminari. ^Ad^ pff^*/. 

XI. Teftcmcx hoc, qvodeius tcAimoniumpercxceptionemreproba-" 
tumfuerit.etfi dcperjurioconvi<ftus fit, infamem tainennonficri. Ratio 

' «ft, q via iententia contra produccntem , iion contra teiles fertur. Marq» 

T Z \. Ad 
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Ad cap. tuam 3. 

Cafus talis efl: ; Alc>c*m regina Cypri vindicabat fibi coihifatum' Camp 
tiix in Gallia, transmiflum lcil. ad fc, per matrcm ejusdem nominis ab av iS 
IfdbellaHierofolymorum & Cypri Regina,poftqvamh2C HenricoK» Co- 
fiiiti Campaniai nupfinet. Poiieiror Comitatus Theobaldus VI. per mo- 
dum exceptionis, legitimationis qvzfiionem movebat, & de natahum ori- 
ginc difputare incipicbat, idco qvodavia Ifabella a marito, cui jun£la erat, 
temcrc dilccflifrct, ut Henrico II> nuberet. Nec pofle igitur, dicebat reu v 
lcgitimOs eflc vel dVix vcl neptis natales, & dcbere adco eas a Aic<:cflionc in 
Ccmitatu omnino cxcludi , & hinc mcrito qvzftioncm hanc prius vcnti- 
. landam & dotcrminandam eiTe, anteq vam in caufa principali circa comita* 
*tum Campaniae aliq vld Hatuatur: 

Ratio dubitandi eft , qviacum in divcrfisjudiciis traftetur a£lio & ex-' 
ceptio.illa fcil. in Gallia apudRcgem,hzcRomzapud Pontificcm, & u- 
trumnvcjudicium fuos habcatproccfius.atqveper leftet, ncutrum cwuiw 
impcairidcbef,8(utrumqvehinccontinuari eodem tempore poteft. 

Ratio decidendi cft,<^via caula fiiccesfionis a caula naralium depcndet, 
'Cchzcilliprajudicium {?LZ\t.add.c.s,X.ijvifiUiftntlegtt, Succcflionis igitur 
caufam dependentem definire & decidere prius, qvam nataUum caufade- 
-terminata fiierit. nihil aliud efTet, ^vamdiverfis proceflibus intricar^ nego- 
'Cium&confufioncqvadamjudicuordinem pcrturbare. 

depeftdintemex tlU] non qvod pofterior inftituta fir, fed qvod ex dccifio- 
Aefupernatalibusprzjudiciumfiatcaufzfucceflionis. Joh. Gutticrfez,£/# 

' incipere] co (cil. coghitionis modo, ut (eratur fcntentia. Alias enim in- 
' choatajam tiim erataftio defucceflione coram. Philippo Rege anteceflTotft 
'"&patrcLudoviciVIII. AuguftinusBarbofa4W/>. i- 
^ Notandum hinc I. in plcrisqve regnis & impcriis hoc obfervari,nc fuccc- 
dant, nifi qvi ex jufto & legitimo conjugio nati funt, ^vanqvam inter Bar- 
baros natalium difcrimen farpe non obfervatilm fucrit. ytd, Hug. Grot,' 
^dtjttr.btll. fff pacJtht,t.cap,7^n.\i, 

» II. Qvod fi dcnatalibuscontrovcrfiamovcatur, dc hisprius ajg/jnduiri» 
" efle, qyam de fucc^fliQae qyic<iy4m ftatuatur. 
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. lll. Caufasmatrimonialesad forumpertinere Ecclefiafticum. Qvpd 
_tamen cumgrano faliseftaccipicndum. Sienimdefa£lo ,difceptetur, ur 
*?trum taleinterTitium &Cajam aliavandoinitumfueritmatrimoniuni-», 
'tiim caufainforofecuIaritra£taridcbet. Thom.Sanchez.dematrimon. 
Ub.}.titfp.j4.n.4. ]o\\A^aTpon.ltb.t.ttt,4.artfi,4, Si vefd dcjuredifccptc- 
tur, de fubftantia fcil. vinculo 8c validitate matrimonii, adjudicem id per* ^;. ' * 
tinet Ecclcfiafticum. Carpzov. w/^#Cfl;2/^*r,//^.i.<!^/./^Vincent,deFran- 

^ Ad cap. ultimurri. 

£ Finge, Titium fooliatorera conveniri proptcr /polruiti commifTum, St 
jfeumaSoripermoaumreconventionisIitem cxvendito movere. Qyx- y.^/ 
>^itur an mutusc hac petitiones uno judicio terminari debeant r* Refpondet 
ni*ontifex, reconventiontm hancattendinon dcbere, fed de fpolio pritw 
caufamfiniendam eHe. 

Ratiodubitandieft, qviajure civiH&Canonicocaufzetiamdiverfae 5c 
ab invicem omnino feparatz per modum mutuarum petitionum ineo- 
dem judiciofimul inftitui 6c terminarr poflinit. 

Rationem decidendi petit Pontifcx ex (pecialitate a£lionis dc fpolio^ 

Svippe cujus hoc eft privilegium, ut ipfam intea^-anis non cogatur ante rc- ' 
itutionem fpoliatoribus refpondere. • 
Exeipitvero Pontifcx cafum, qvando mutua petitiojfive reconventia 
itidcm fuper qvafftionefpoliationis inftituta tuerit.Sedhkre£lcmonet_« 
^lvarus Valalcus confultat.gg. tt.j. i^4. diftingvi dcbcre, an qvis reconve- 
Tftiaturdefpolioan."fa£loinaIia rediver/a, & tuncbcneadroittirecGnven- 
ftionemideo qviajutraqvecaufaaeqvc privilegiata eft,qvoad hoc,ut con» .1 

eftim res ablatz reftituantur; an vero reconventio fiat defpolio ejusdeirt 
itei fed antiq viore, & ex intervallo fd£la , & tum non admitti recon ventio- 
feem, fcd priusdebereillam ultimam violentiam purgari.cumnonliceaC 
Ipoliatofuum dcje£lorem ex intervallo turbare 8c cxpeliere. 

Addit Pontifex, exceptionis dc fpolio commiffo oppofiti huric effe efFe- * 
Gnm, uta£lorem abagendo rcpelldt, qvoadfpoIiatnsreftitutusfueritj< 
Qvod intclligo ctiam eo cafu locum habcte, q vando a£lio dc fpolio inten- . * 
tata eft, dum tamcn cxceptio fiatde /polio alterius rei. Valakus 4,1^ n, 4^ ^ 
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Et hiiicigitur notandum I. Ejusdem rci nomine utrumqvc litiganti* 
um ad recuperandam pofTc/rioncm fimul &codem temporcagerenorij 
pofle. Ratio eft, qviadirccrni haud poteft,utcreoruma£lor fit vcl rcus, 
cum uterqvefibiponeflioncmrcflituipetat, ciimtamen a6^or & reus re^ 
lataCnt,qvaecx natura oppofitorum eidcm, (ccundumidemadidcm eo« 
dcm tcmpore tribui nbu poflint, Ftd. Bernhard. Urfinus recoftvcm^ 
cap.io, * 

II. Spolii a£tionem inftitutam non admittcre rcconventioncm, nifi ea 
fiat propter fpolium in alia rc commiflum. 

III. Rcconventionemhancde fpolio non fufpcnderc convcntionem_*, 
fcdutramqvcparipafiuambularc, unoqvejudicio & lententia terminan- 
.damcflTc* 

IV. Admitti pofie qvod ftatuit Petrus Friderus de merMn. comment. 24^ 
n, 2S. Ce<j, exccptionem fpolii ita opponi pofie, ut etiam petitionem contine- 
at, ftd admitti vix pofic, qvod fiatuit porro, nHm. 71. cxceptionem talitciij 
propofitam przter efFe£tum reftitutionis etiam habere vim repulfie 8c 
fufpenderc a£lioncm intentatara. Conf. Did. Covarruv» /. i.rry*/. ts^^if, . 

Ad LiB. IL Decretal. ! 

Tit.XlI. ^ 
de 

- CAUSA POSSESSIONflS ET PRO- 

PRIETATIS. " . 

Ad cap. r. 

CAfus cx ipfis Grcgorii Magni cpiftolis, undc hoc fragmentum de- 
fumptumfuit, talis eft. Homincs Ecclefiz Syracufiin* prxdiaj 
nonnullaFeIiciscujusdam,Vifi,utvidetur, inter Laicosclanflimi 
occupaverant. Johannes ejus Ecdcfix Epifcopus ca de re cognofcerc-» 
&litcm dirimere volebat, (edjudiciumcjusrecufabatFclix, & decifionem 
ab ipfo Pontifice flagiubat. Hic vero inaudita parte altcra definire q vic- 

^ ' ' lejr , • ^ • ' 

K>. • - T- . 
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De Causa PossESsiONis ET Proprietatis. IJI 

qvam rciiutbat. jubcns, utab utraqve partc cognitores eligcrentur, qvi de 
pcni'flione primum, dcinda de proprictatc judicium peragercnt. Ex fra- 
^mcnto aucem, q vod hic habetur, id prxcipue in Controvcrfiam vcnit, an 
judiciumntrumqvcpofleflbrium &petitorium, penes rudem judiccra-j 
traflari debeat. 

Ratiodubitandi eft, qviaproprictasnihilcommunehabctcumpofl^ef- 
fione /. t^,§. f f'<^^^<^^'P^Jf» nec crgo adion^s cx illisnatx. Inpoflcflbrio 
cnim de pofl^eflione, in pccitorio autcm dc proprietate aut dominio rci di- 
fceptatur. Exdiverfitateigiturobjc^lorumnafciturdiverfitasjudiciorum, 
exaivcrfitatcjudiciorumargumentari 1'cctad diverfitatemjudicum. 

Rationcm decidendipetitPontifexex autoritatejuriscivilis, qvod itaj[ 
per conftitutiones Principum ordinatum fit, uti id conftatfA: /. /<?. C. dejnd, 

l, I}. C. R. P, Rat o autem harum legum eft ifta, qvia utriusqve judicii 
poflTeflbrii & petitorii una eft continentia five connexitas. Et talis conti- 
nentia toties contingit, q votics una lis, una caufa, plures qvaeftiones, plu- 
res fpecics leu plura capita continet inter fe connexa lcu contigua. Ratio 
rationiscft, qvia qvx conncxa fijnt, faciliore procefl!u & feliciorc cxitu 
apudeundemjudiccm peraguntur, cumuniuscognitio faciatadcogniti- 
onem altcrius. Joh. Bapt. Vivian. in rational, ad b,t, 

Altenim hujus fragmenti thcma eft, non dcbcrejudicem ad unius par- 
tls relatacaufaradecidere» Cujusratiodnbitandipoflbteflcifta,qvodex 
relatis fufficientcr inftrui poflitjudcx. pracfcrtim fi relator hemo magni no- 
minis fuerit, cujus fidem in dubiura vocarediflicilefit. Sed ncrftatPonti- 
fex in ftntentia & rationem decidendi facit iftam , q vod cauia definiri ne- 
qveat,nifi plene cognitafuerit; plencautem cognita dicinon poteft, nifi 
pars altcra audita fit. 

LegaUpTovtfior.e] i. c.legecivili, qvx providct & difponitdejudicioor- 
dinando. 

tam momentt] Dicitur ita caufa pofleHionis," vel q via celeriter, remota o- 
inniexceptione,comv)en(atione&appcl]atione expcdiri dcbet: Vel qvia 
ad momcntum q vodd.-^ m i. e. ad tcmpus illud, qvoad de proprictate in pe* 
titoriojudiciocaufa difceptataeft, durat, /l^/. Cxf, Contard, adrnbrj, uit, 
C. fidernomentan.poff. Vultej. C.ubtdepofff.asicp.n,2g, 

pr'/prieratisiAKfiim]q\ac ad judicium petitorium pertmet,qvoncmpe non 
depofllflione amplius,fcddeproprietate& dominio rcidifccptatur. 

w. . . No- 



fjft Ao LtB,a> Decretal> Tit» XU, ^^^^* 

Notandumhinc 1. Ex jurccivili eflb,*qvicqvidpracclarum eftinjure^ 
Canonico, ncc puditum tempore Gregorii M. Romanis Pontificibus fuis- 
fe, ad leges Cxfareas provocarp, aut ab iis jura addifccrc. 
■ ' II, Caufas connexas non debere dividi, aut in diverfis judiciis tra£larL 
CzT^zovJ:i.rtfp9nf,-i4. Pctr, Frider.^/>rtf«/./;^.^f4p.;.ff.^^.Frid.HiItrop. 
de proctf.p,i,tUj4, A.Gail./.r.e^j/T^^.»,//. cujustamen fubn. u, additalimi- 
tatio, q vod nimirum divifio parte non opponente ficri posfit, meo judicio 
admittenda noneft,propterpcEnam qvx fancitur inl. lo. C.iUjuetic..Atc[vc 
hincneqvccum Cuiaciofacerepoflum,qvi//K ^,*hfss. putat, pofle qvi- 
dem juaiccm de utraqve caufa cognofcere, fcd non teneri. hd. llico Um» 
niius/^//p,-f. w.ij. 

III. Dividi tamen caufas ponefTorii & petitorii pofle, imo debere, ficubi 
jurisdiftiojudicis nonutrODiqvefucritcompetens. Sicenimincaufisre- 
rumSpiritualium de poflesfionejudicarepoteritjudexlaicus, fedincaufa 
pctitorii nonnifi Ecdefiafticus Andr. Vallcnf adh^t.n.s. Aug.Barbofa n, 

' 4f^S* Gccddx»ddcj.X^defe^ve/frat. Competentiamautem tantumad cau- 
• las reftringo, non fimul extcndo ad ^crfonas, uti volunt, q vi divifionem.* 
admittunt, fia£lor6creusnonfintcjusdemfori. Sufficit cnim hic conti» 
• is • * ncntia caula, qvac utrumq ve litigantem eidem foro fubjicit. 

IV. Judicem plenc caufam cognofccrc oportere, antcqvam fententiam 
ferat, aut qvicqvam definiat. 

Adc. adultimum 

Qvxritur, fi pon*eflbrumcumpetitoriocumulatum,fl(utrumqvefimuI 
in judiciumdedu£i:um fucrit,anjudexpr»miflbpetitoriofupcr folo poli> 
(eflbriopronunciareposfit? 

Ratiodubitandieft, qviajudexdetotacausa (ententiamferredebet,h.e. 
de omni eo, q vo J in judicium deduftum eft. /. ip. J. i.f.de recept. /. 2. tf /, C, 
7heocler.de fentent.txperie.rec. }i,Donc\\.ddL i.f.dere/ud, Qyofacit, qvod 
Pontifex c, 4. h, /. exl. 74. f. de judtc. urget, dcberejudicem,dc qva re cogno- 
vit, pronunciar Et funt qvi putant, fentcntiam definitivam,qv2 non dc- 
^ cidittotamcontroverfiaminjudiciumdeduftam, non valere, nc qvid«m 
qvoad eam partem, qvam definit. Sig. Scaccia difentent, re/ud.floJJ. 14, 
i' fu*fi,4. Atnonpofleflbriumtantum,lcdetiampetitoriuminjudiciumj 
^ dedu^umeft. , w - 
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De Causa Possessiowis et PropiiietAtis. j^^ 

Radonem dccidcndircddir Ponrifcx iftdm, qviajnre civiliid pcrmilTuni 
cft. Et rcmittit glolla Ltilorcm Aiil. y. C. at K de interei$a. l. 
de ac(f.pofs.l.}7'fl^dejtiii!c. St d cnim tcxtus ifti ad ftatum controvcr{jar u- 
ti fupratbrmatuscft, parumfaciunr. Hoctantum probant,po(fc/roriura 
prius aMolvcndum clVc,qvam inflituatur petitorium, q vam rationem cti- 
amrcdditJ.Bapt. Vivianusa<^^.f. Sednonprarfupponuntcafumdj fafta ' 
cumularione polTcfforii & pctitorii, qvippc qvaejurc civili licita non cfi,per 
diEl, leg^il I. ii C.aea^ric. C< ceiijit.hb, XlJ.ult. C. ^tor. befi, UtmaKimc crgo de 
jure ci vili oportcat pofTclIbrium prius abfolvi , qvam inftituatur petirori- 
um,qvia nempe poiTcflToriuni priusinftituendurneft; non taincn pcrin- 

deidiocumiiwenict.ubipoflefibriumcumpetitoriocumulatur,qvam cu* 
mulationcmadmittitPortifcx* a 

Fortior igitur cft ratio dubitandi. Nec proindclicitum eritjudici hoc 
cafu,qvo urrumqwjudiciamcumulatur, inalterutroproarbitrio fuo de- 
finircpofico qvod in utrcqvc probationcs abfolutae fucrint. Aut fi o- 
innino alterutrumcligcrclicitum fnerit, inpetitoriopotius (cnrentia fe-.^ 
renda erit, qvam in polTcfTorio, qvia pctitorium ablbrbet pofic/Torium. 

utdepofftjjione] Videtur dcputatio non ad id prxcise faftafuilTc, utfimuf- 
tanco prccclTupctitorium 8cpoflcfibrium rraaetur , fl'dhoc|forte exarbi- 
trio dcputatorum ftatutura fuit,cum inlincm, ut parcerctur fumpti- 
bus. 

^tus Audiitnt'] VocabuUim attdiAnt h. 1. idcm fignificat, qvoddifcutiantLj^' * 
examincntScc. Sumiturcnim hiciiiaiiofcnfu,qvamillo, qvemhabuic» 
paulo ante. 

Notandumhic I.in praxiobtinui{Te,utcumulato licet pctitorio cunu* 
pofleflbrio(qvod»^xjiircCanonicoreceptumcft judextamen, fi ipfi iroj 
vifum fucrit, pctitorio practcrmiflb fuperfolo poflfcflbrio pronunciare^ 
valcat. /"«^.Hartman. Piftor.f^/trf.r. ^,4;. /j. Carpzov. hb. t.refpouf, 7 

II. Judicem in 'proceiribus operam dare deberc, ut q voad fieri potcft 
iumptus minuantur. • 

Ad c ciim Ecclefia j. 

Habetur hic cxemplum fententia: , qva PonrifexRom. inunocontcxtu 
ficpoflrclToriiflc petiroriicaufam fimulablblvit, imam tamenpoftaliam.», 
initio fa£lo a polTeflbrio , fecMtjUum cap^ infr. ted, f^td^ Vafq. c^mroverf. 
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* Cafustaliseftt' Vacante Ecclefia Sutrina Canonici Ecclcfix'iftius Cs^- 
thcdralis aliumfibi Epilcopum elcgerant Clerici conventualium-Ecdefi^^ 
ar un:;i^jasdienvlod»qvodaa^£hiOMje^toni» adhffiitrnon^fiiiftent» ittdi'^ 
eat^rente^ elieflrionero iftam impugna&anc^^atq ve (ei q vi jam r^c|r ' 
luii^pporum 9le£Uonibu8 fuSragU fiiaaddidiilcnt. inji^ 
l | p | ^ oatendfe)tont;. POntiflx cog.iita cauia primuni^iQ pofleflotioj^^ 
conventualibus,6cmox;0DdmwCeni;iK^ prc^^Caiipiiicis inpe^jl^ 
libpronunciat. 

Triplexautem hic occurritqvxftio'; ( fjUtrumPbntifex utrumqveiu- 
dicium,po(rdrioaisrciK & proprietatis, fimultaneo proccflu potucritab- 
folvcre,(i.) cur in poflcfibrio pro conventualibus , 6c (3; cnrm pecitoric^. 
prp Canomds^fintfciiiiatiNiixerit. Prima pnEcipu&«d;,bcinctic; perd^ie^' 
ttli§|i^iMUirion«wmanr, Sc ex Ip^^ 

d^ukft«iczftionis ratioflkibttandi eft. qvi^rplexa & fibi ipfiadverfa^ 
. ^fllM^ntenri^eodeni tempore & de pofteflione & fim ul dc proprii^-; 

* ^juJicetur,hincpro aftore, utispofll'fiurpronuncictur,iIIinc proreo,ut- 
isdeclareturdbminus. Erqvidenimjuvat a£lori pofl^Gflionem adjudica*- 
riiqvamillico in eodemmomentoamittit, dum rcoadjudicaturdonji 
•IBn ? Utiqverefpc^ftu pofTellbrii planeelufbria vidctureire fcntcmia^ 

Rationcm decidendi pecirPontifexexproceiIliinfticuto,qyiautraq 

cauTapoillrffima^petitoriianata^ntri^ „ 

^ " it9Blitiganta8<M|l^neqva^^^ 

tio non-fijfficcret, niu^ciris Canotiiciprincipiumhoc^fiet^^^Umu- 
ybi'pweflru fimultaneo judidum po/refrorium 6f petiWiurn. S 
c^am]^aruminterreilUcoQvema]|^^di&^^ 
8pdicetuT infra plen i u s. 

Secundiac qvxftionis rattonem dubitandi prarlhieruntprobatrot 
n<mitor.um,qvx^duplicesfuerunt. Aliaeenimhocintenderunt, Canoni- 
cTs ibliscompctere^ eligendi EpifcopumiaUirvac»» CottveiiftusdiBus ta^ 
- kiusnDfucompecte Seacumacairailus utrasqm^xamitiaflSt: ?oiaalSiS 
'ifeltm (ri #agtitfcg i>ffiJiidifla«it>prlorgs \dc6y qvia teftes variavefiuirf po-, 
^ jl^^Bfa^autem, qviapcrc«!Blia^|pai^^ 

^l^tikampfcHiacionulU eft- . _ '■\ ^ 
' ^ ex-probatToniBus Conventualiura Crerfcoriiht-» 

V liwp^dti qvippcpcc j^vas deoMaftcaci^^f^ 
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T>K CauSA PossESSIONIS MT Pt.OPRT£TATtS. fjy 

^ porumultimorumcIe£lionibusipfinon intcrfuerinttantdsn.led fufFragia 
ctiam dederint, ^vodtjve hinc in qvafi pofTcilionc juris eligcndi confi-^ 
ftant* 

Terti« qvzftionis ratio dubitandi eft, qvia Clerici Conventuales 
probatum dedcrant, fe tres jam Epilcopos ultimo^ immediate & continua 
ieriefuccedentesunacum Canonicisclcgifre. Exqvibus adlibus iufEci-» 
entcr probata vidctur confvctudo jusfaciens&iimilem formama£libus 
futuris prarfcribcns. 

Rationem dccidcndipctitPontifcx cxdcfe£lutemporis prjefcriptioncm 
^inducentis, qvac aliasjuvarc potuifTctConvcntuales, inprimis vero ex juris 
*Canonici ft.^tuto, qvod £ie£tiones Epifcoporum regulariteradCathedra- 
liiim Ecclcfiarum Clcricos pcrtincant. Sed &hsc rariodecidcndi tam»» 
folida non eft, ut rationem dubitandifupcrct, q vodjnfra plenius doccbt- 
tur. 

/Irchitptjcopo] legcndum^ft Epifivpo. Ecclcfiaenim Sutrinanunqvam_f 
habuit Archicpifcopum. 

pMfiori] i. e. Epifcopo. 
,- M fed€ ^"tpojfulica] i.c. PontificeRom. qvia-fcil. Sutriumpertinetadpro- 
**?vinc{am Romanam , & cjus Epifcopus itnmediate fubeft Pontifiei Rom. 
.AUorum E pifcoporum jcon^mation^sab AfchiEpifcopisfeuMetr/opoU- 
-twispetendzfunt. * •^'^* • • • 

coTtvo.tnaliHm EccUfiarum] i. e.Collegiatarum,4n qvibusfuntperibnzre» 
jgulares fui) ano prjore con ventuali. ^''td. Petr. Gregor. c. lo. n. //, •.•«1 

jfHduorum'] i.e.iudicum.qvi caufas audiunt&examinant. Deaudi- 
toribus Rotz vid^ 0£lavianus Vcftriusi^ ad eum Nicoiaus Gravatius $it 
frax. i$b. 2. tap. /-. 

CMnontcorum'] fic dicwntur a canone velregula, qvam obfervant^ & intel- 
Kgunturhic Canonici Ecclefiae cathcdralis. 

^vafiptfe/ftoyjen}] Resincorporalcs proprienonponidentnr,qvonlam ca- 
ramapprehenfio & dctcntio talis,qvalcm pofTcliio defidcrat,non eft, Ba- 
chov. aU Ireutl. vol. 2. difp* 21. th, 1. Ut, C. 4^ * 

non (olumde tjvo (iSHm'e(i] Omittendumeft vocab. ySi!«»»,qvodetiam abeft 
MLdi.^ffl dejnd. ex q va vcrba hxc defumptafunt. Senfus hic eft, pa£lum_j 
negativuni|, qvod ineunt litigantes, ne hoc vel illud in judicium veniat-vj? 
effe exdufivum, nec dc illo, qvod ita cxclufum cft, judicari polVe; Sed pa- 

. v y 2 . £tum 
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£tum affirmativxim, hoc vel illud vcnirc deberc in judicium, non cfle exclu- 
livumaliorum,qv2 ad caufam inftitutam pcrtincnt. Nic, Valla.^ifr/^, dftk* 
^traO^ i.n.ig. 

fiatntM Canonica'] Qyznam illa ? Provocant Glofla aicj, ^ 2, it. s^.ef^f, 
j^ft.Ss. SedilliCanoncs nihiitalchabent.ultimietiamtoticontrariifunt. 
. ' 'Ab aliis citatur r . /. X de eUn. Sed ncc illud dc Epifcopo aut Ca nonicis q vic- 
<jvamhabct,qvin& vult^utParochianiaudiantur, uti lcgitur t»afitt^,e0U 
Jjk |e<Ji. ^ntomi/^ftgiiftifti, 

Notandumhic I. In cIe£tionibus ele£lores omnes dcbere inunumlo- 
. cum congrcgari, & communicatis confiliis decernere. c Kec adco fuf- 
ficit, collc£lafuiflefuffragia parriculatim diverfistemporibus & divcrfi» 
locis arg. /,7. %.Mlt.ff.depaii. cum ficri poflit,ut in confcrendisfententiis mi- 
nor pars majorcm trahat in fuam fententiam 1.17*^ fi^f. f.tie rccept. Cafp# 
. Klock. decontrtyut^ cap. 6. nttm. 130, Johan. Coraf de ific. Ecclef. part. 4. cap.s^ 
mtim, 10. II. 

Ih ConfirmationesF.pifcopoTiim ul a fnpcrioribus fi«rcnt.optimo con- 

• lilioolimintrodu£tasfnifrc. Difcuticbanturcnim tum clctticnes , an 

• vitiofefortefucrintjipfiusquoqueEpifcopieruditio, vita& morcspro- 
babantur,accedcbantmonitioncs, qualiter {egerere in ofHcio debeat,f.^^* 
X.deeUa. 

*^ IIl.NullaTnomninoeflrede£i:ioncm, finonomnesvocatifiierint,qui 
eleftioni intcrcflcdebcnr. c^ ^6.X,deeleil. 

IV. Ut potcftas eligendi probetur,non fufficit aprobantc anegarr, int^r- 
fuiflTe k aliquando elc£i ioni,fedetiam,votum & fuftVagium dediflc. 

V. Teftesvariosac vacillantcs non efle attcndentcs i s.f.detcfitb. Sj 
tamen tcftis in deponcndo erra vcrit , & in continenti fc corrcxcrit , rcpro- 
bari nan dcbet, *. i.X. de teftih, ceg. 

t. ^ VI. Ncgantis fa£lum per rerum naturam nullam cfle probationeTT;* 
1. 2;. C. dcprobat. 1. 10, C.ae von num.pee, Qyod tamcn reftringendum eft . dl 
negativam, qvx ncqvc loco neqve temporc eft coar£lata, q varqvc ipia rci 
principia, origincmqve & totam a^us iubftantiam negat. Carpzov. tnprt^ 

" te^. tit* 13. art. 1. n. 14. 

VII. Inpofltfl^oriofuTnmariilTimoobtinere cum, qvi pra:ft?ntaneajTL* 
|>rob«Yerit poifcfTioncm, £tiu^dt tum unicus a^us^ modo uitimus & 
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, , Jircrfiam motam. Etharc reftitutiofieri debecaaonmeiii . * 
:aa(^,a^li^V9 jhii£lus> qvi perceptifunt vel percipi potueniiil* Ang*;^ 

Non prxciscid venire injndiciiim, dc qvo aftiim efl intcr Iiti|:^.in- 
^/iit venirct. Vix unqvam enim ea dc rc bene intcri§conveaientj|femper 
[ientereo&judiciiim dcclinantc* Cujac. ■ •.■■ -^vt^vf . 

u JureCanonii;opolTt.norium6cpetitoriumabinitiopofrefimul pro- 
,ppni,tra£tari, finiri, eodemjudicio.eadem ientcntia&advcrriiseundcm»,. 
jj^ontantum dcpofrefrorioadipiilendaeScrccupcrandx.fedctiam de 
dOYetinendzpofleatonis intelHgidebere» dicitH.ZoeC adtit.f^de^ 

j tftlS praxi, niii qvod inpofTeflbrioretinenda: Id admittcrcnolitCarp* 
, vlntJfw, I . rejponf^ 7/. ir. rf^fe<i, £goverd«ut maximc duo hsc judicia cumU'* 
ia^*in foro noftro fiepe fuerint, non memini tamcnAirkn cadcmq vc (enten* • 
' tia terminata unqvam fuifTc. Kcc forte id fieri commodc potcft, 5c proin- 
dfiipfatotacurruiatioabinitio fa£tanonaliumhabcbit cfFc^tum.qvnm ut 
Jildcx liberc eligtrepoflit, in caufa poircfTorii rinirc litcm num v clic, an vcrd 
ji caula petitorii, pofito, utrinqvc in utroq vejudicio probationes plcnc ef^ 
>iiites. QYC)denimadvemfintiibidnoi(Ujudicn>maniim 
lyz eruditc notant Franik. «leircfr. /^.9. /<ef i. Arnold. Vinn. ' 

\^^^0[i/\xkikt.c^^ utEpircopushmiOl&T^^ir^ 
^ rcleficCathcdralis Canoniciseligeretur* Antiqvitus ea res pcrtl^' 
iidcle!rumunivcrfum& populum, qvemqveilli elcgjfTcnt, hunC 
jpolitanus publice renunciabat. Jac. Sirmond- a-) .'ipc'H:n. Sidov, lib.4* 
ipi/f.^S* accedcnrc in Gailiis confenfu Regio. Hier. Bignon. adAJarculfi 
forn;^ hb, t. p.i^. .tu.[(<]. Chriftoph. Ji.-flcll. >itt. in Cod. C*i''. fucUf. ronv. p. 22^4 
•PoJftca idjus foiis Clcricis tributum fuit; qvam bcnc , cficndit Dav. Blon- 
'^''vfiiiMap9l.de.E^ifi,i^ presbyt,feti.j.(ecul. II. C lericis inqvam, non fblis 
"^^l^ilcii» ftdtfifeetiamrcligiofisViris, utiexlnnoccntiill.qyiiecufo 
xit, c(8Dftitntione patct, q vz liabcturf.M««/Sr. difi, £tfi enim Mitf'. 
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. fV^ Ab tre.II Dfcretal.Tit. XTI« . V. 

cus Anc ue Uoniinis >,j.de fiep. EccUf.c.^.». 46.pcr religiolbs Viros intcUi- 
gatLaicos pios &prudentcs;qvodruonunclocorelinqvo, hoctameno- 
llcndiircnuncfufficit, tcmpore Innoceiitii a Canonicisfolis Epifcopos 
i jiondum fuifTeeleCtos, livepcrjeligiofosVirosLaicosintelJigas, fivercli- 
qvosejusdemcivitatis Clcricos. 

XJl. Confvctudiuem jusfacere /. ii.fe<}<j* jf* dc iegth^ adeo ut etiam Icgem 
contrariam abrogarc pofllt. Fran/.k. extrc. i. 

Xlil. PrjefcrFprionem noncx adum freqvcntiri . fcd cx curfu temporis 
acftimandam cHcUnde & tcmporis fuffragium dicitur /. 24,ff. dedonat. mt, . 
' y.f$U, Atqve id ti*mpus complctum clTe dehet, non tamen prxcise ad 
mo mejitu m. l^td. 1 6, (S 7. if- ^e t^fncap. 

XIV, Scntcntiam hanc.Pontihcis ut ambitiofamhaudrruX!^ranotari a 
CaroloMolinso, qvod hic non depra^fcriptione, f<?d confvetudine Clerici 
conventuales excepcrint, qvam tribus infignibus a^libus proba verant-». • 
Cumqvepauioantchocipfo in capiruio confvetudinem contrariam, fi 
,qva introdu£ia fuiifct, non improb.i vcrit Pontifex, cur eam in hoc cafu rc- 
jiciat,folidaratiod<irineqvit. Diffort confvetudoaprxfcriptione, necut 
fonfyctudo conrra Jcgcm introdudla prarfcriptione firmctur ncceffecjft, 
iqvanq vam id affi rat Pctrus Salazjr de tfjU & contvetud. cap, s. n. p, ^ lo^ mottu 
textutuc^ult.X.ctconfvetHd^ Verum cjus capituli/enfus hic.cft, confvetu- 
dincm cffcdeberelegitimeintroduftam.uti expliqat Andreas Vallenfis/» 
faratit l,de confvetttd.^. 2 n,4. Dum igiturncqve tempus,neqventi!^erus 
a£jtuumx:onfv.crudini ullojureprarlcriprus, & utrumqveidjudicisarbitrip 

,v rclinqv.endumeft, & a£tus a Ciericisconventualibusailegarineqvecon- 
tra^neqvcprxtcrjus fcd (ccundumjus, qvod Innoccntiill.tcmpore ante 
annos plus minus frptuaginta adhucin ufu fuit, frcqventatifuerant, prx- 
fumptuofa hscc vidcturPontificis fcntentia 

XV. A£lorc non probante reum . etfi ni.hil ipft probaverit, abfol vi dcbcr^ 
l.4*C.de£dtfPd* y • 

Adc.cumfuper^4. v^-. 

^ Cafustaliscft : VacantcEcclefiaBethlehemitica fciflisinparteselcftt^*" 
J' ribusduoele6lifuerant,certcproele£lis fe^crebant, Subdiaconus Sedis 
^ Apoftolicz, &Canonicus fepulchri dominici fivc Ecclcfiae Patriarchalis 
*Hierofolymitan«. Priorille confirmatus jam fuerata PatriarchaHiero- 



• 
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forymitano, fed moxa fecularipotcftatein favorem pofterioris deje£lus. 
Agebar ergo ille interdi£lo recuperandar, cumulatofimul petitorio.Ponci- 
fcx cognita caufa utrumqye judicium una fententia abfolvit , & in ponTefn- 
onem qvidom Subdiaconum fuum reftituit, Ccd in petitorio utriusqvccle- 
£xioncmreiicir,qvodminusCanonicautraqvecxtKerit. 
^ Circa poircfToriumratio dubitandicffepoteft.qviautexfimultaneope- 
titorii procelfuapparet,eIe£lioSubdiaconiPapalisnon fuit Canonica, 6c 
nd apparcttfA c* 2. X. deconfejf. Simoniaca. Omnis autem talis eIe£lio eft 
ipfojurenulla, nuHumqvcjusfic elefto confcrt, imoteneturrlleincon- 
fcientia Prxlaturam renunciare. Aug. QdrboC, dcjHr. EccUJJilf, i.cap. i ^ 
mum. 2Sf, 

Ratiodecidendi eft,qviafpoliatus, etfiprxdoacmatzfideiproffenbrfu- 
crit, aatc omnia eft rQ^k[iend\is c,f.X,dtrcJ}itui.fp9i,i.i.jf,fo.ffide vt vi 
arm. 

Circapetitoriumratiodubitandiert.qviainjudicio ex duobus lltigart' . 
tibusunusnecelfario vincit,altirrvincitur. Altcrutcr igitur confirmandus 
crit, ille fcil qvi vicit. vcl agendo, vcl excipicndOr 

Ratiodecidendicft,qviaut qvisinhocncgotioin petitorio virrcat , nc- 
ce(fceft,ele£lionemfa£tamfuiHefinevitio &fecundum Canoncs. At Si- 
tnoniam hic commifiam fui(fe. patct^A: 4. c. 2. X. de ctnfefs. 

Cacterum minifteriisEcclefialhcismale applicantur rermini fbrenles pc* 
titorii& pofil'fforii, ciim illa in comn\crcio non fint, neqve ex ele£lionc ul-v.5', 
lum talejus elc£to acq viratur, fijper qvo lites 6c jurgia imt excitanda. M#. 
A.de Dominis<^^ Rep^EcUJ.^^c.^. «.//♦Acccdit, qvod reftitutio in caluprai. 
fenri plan^fitfTuftranca,&nulIumomnino habeatcflfe£lam, qvippcqvx 
ilTico Ecclefiac refignanda eft; neq ve cxcufarrpotcft, qvod in (an^liflTimum 
minifteriumreftituatur, cujusingrcflfus abomni fan£litate fuit altenus, - 
Keqve dari ratio congrua poteft , cur vitiucn eIe£lionis in petitorio at- 
tenacrit Pontifex,inpoflerfbrioattendercnolucrit,cum utiqve indignum 
(Tt, ut in fin£linime minifterio toferetur , de q vocertum cft, nullitcr cle- 
HumfniflTc. 

KethUhemitarntEccleft*] Ere£lahafccftinE"pi{copaIem aPafchalell Pa- « 
1« dmna cl;> cx, uti cx GuiL Tyrio refert Anton^ padin, Altefcwa* 
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Sepukhri Dominici] Ita vocaturEcclefia Patriarchalis Hicrofolymitanai 
' * cui propter fepulchrnmDominicum, qvod contincbat, iftc honor tempo- 
■ • reConciliiNicenidatusfuit.utqvartumhonoris gradum poil trium pri- 
niarumfcdium Epifwoposteaeret, etfi tum temporiscjusFpilcopusad- 
huc fubeflct Epiftopo Caifareenfi, ncc ullos fub feEpifcopos haberet, 
pnef^ruf J*^^/4f(?;;ttij Ipfohujuslnnocentii Ill.tcmporedifputatwm fuit, 

• • utrunifubdiaconusinEpifcopumeligi pofTet? qva dc rc videri poteritj 

ipfe tuc.g. X. d< ittar. ^ qval. & ord.prxfic. 

A Patrt^rcha fJtere/lljmitano'] qvi poteftatem hanc acceplt in Concilio 
*• : Chalcedonenfifaclatransa£lionccumratriarcha Antiochcno. na.Petr, 

dcMdtcade concord.facerdot.if imp, l.i.c.S.tt.7»&l.S.c.if,n.p. 
^ per f:cftUrefn potenttam] Gvidonemfcil.qviinterRegcsHicrofolymitanot 

oaavusSc ultimusfuit, qviqvchocipfotcmporeregno pene exutus crat, 
^ captafcil aSaladino^gyptiRegcHierofoIyma. 
< ... minu4 canonicam^ propterea qvod inter Ele£lores fuerit qvi qvingcntos 

Saraccnos, ufitatam eo temporc in Sy ria monetam, ftipulatus fucrat. c. 2^ 
X.dcconfeft» 

' • ' fcMtcnttMtttr] i.e^perfentcntiam, vel,utipauloante dixit, juftitia medi- 
' ' antc. 

\ NotandumhincT.Gvidoncm Regemjurcfuo fibi vindicaffe curam re?r 
Ecclcfiafticx,8c ex poteftatefibidivinitus competenteremovere potuifie' 
i • Epifcopum indigue promotum. 'exerc$t4tio nojlra K dejurtb, majej}. nttm^ 

^^-fi^* ... *" 

II. Judiciumpofleflbrium Scpetitoriumjure Canonicocumulari&fi- 

«• . multaneo proceflfu pcragi pofTe, f^fd. yv< dtxtmus ad cap. anteccd, nom < 
. ' " tah.X, .. . > 

*. III. Simoniam etiam ab alio qvam pofleflbre beneficii commiflTam ad e-f^ 
um etiam ignorantcm pertingerc, non ut incidat in pocnam Simonix , fed 
utbeneficiumalienaSimoniaquzfitum.refignet, Eft enim viiiumSimo- 
nizrcale, ipfimremfive beneficium inficiens. f^td^ Anton Bengeus 8c 

• - Franc. Pinflbn* de benefic. ht. de Stmoma n, ^t-fif. Et hinc intelligitur, cur * 

utriusqueele£iionem viriofamhicdicatPontifex. * 

lV.Judicemdeomi»iillo,quodinjudiciumdedu£luin fuit pronunci- 
are,dcbere. /,7^.j?;^f;W#f. 

• , ^-w-- - \ ^ Ad 
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.^Q^tmoi^ii rr Pao^rjetatis. . i6i. 

Its cftr^^^lSftiDiiiichodto Judido pctttorio» fiejus 
{Nrogrenum, redire poslleafior ad pofleuorium? Caiiis 

itus Hontificinon futcfed in gcnere nanc qvxftioncm in- 
Dluit£pirppiis,^yifiicxiiist ut cafu emcr|;eatejuspr«« 
^riptum haberet. ' -'^' 'f ' ' i"^ ^ ~' " 

^^atipdubitandiextatinveteridecretali ex editione Antonii An^uftini 
•jp^|f;/,f<^,^.i».f.flviaduma£ior qverclamproprictatiilponte propoluitr 
^'^ieJu^itOti fibf iwi^ poiTesfioiiis, qvam lecunduni juris or- 

'jKiSefh |»rius propont licuit dtdebuuterminarL Kempe ita jns eft, utpoP 
3|jfol3^i>rius qvam petitorlo agereneccflefifj;'^ j;.f.«A«f.^jCA^C. 

3* C.fin, re^uud. A pofleirorio igitur ad petitorium tranfitus^ 
-Odn vice vcrfi, fipetitorio arf ncfreflbrium. Bachov.i/i 7r. w/. 1,^,491. Acce^ 
■ tfiC, q vod 1 s q vi lc m c l a £lioncm pr 0 p ofu i r, c 0 g a t ur pctlcvetAi^ ad fingffl^ 
litis, (iittb. ifvt fimelCt fvom. (f (jvaod. jHd,fePit, 
decidcnda qvacftipnePontifcxprimum difiin^vit interdifta adipi- 
„ _ X 6c rccupc randa: poflesfiopisaSinterdifti^ reanendsc. Deinde at' 
^^$»e}ui>et» utrum concluium fuerit in proprieutis judicio^ w#t^8t£P^'' 
^lils&mnondumfuerit. Qvibuspofitisnasfacteconclufiones: '^- . 
Wf^ 'Qvando conclufum nondum fuit in i;aiifi proprietatis» zGbonmlbB^ 
'p1imeftadinterdi£la adipifcendac aut recuperahdx rccurrere. atqve cx ^ 
iliis pofleflTonum inftitucrc. Rationem defumit ex jurc civili, qvia in iU''-[ 
loftatunim cft, eum q vi fiindum vindicavit ab eo, cum qvo intcrdidto un- 
ievipotuit cxpcriri, pe.idcntcjudicio nihiiominus intcrdifto re£ic agcre. 





|n I|hterdi£^umretincnd2 non poteft inftitui pendentc judido petito- 
W|Ut maxime in hocconclufum nondum fuerit. Ratio eft , qvia taliter ■ 
agens fibimet cflet contrarius. Dum cnim proponitrei vindicationem, 
adverfarium ncceilc cft ut ftatuat poiieflQrcni : dum veto iatcrdiUo rcti- 
^g^^l/ig^t, fe posiiderc dicic 
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inftitui pG^fl^no. Rattoeft, velc^vtatiiiiimilkefle {»oce^d|G^Jbt9 
Htilitas^M^fehtentB fuper pecitoriolata plenisfima f eft i tnife gfflilfc' 
feat: iJ^ <5via tum Utes ex4itibus crahercntur, 8c via fraudibus apef|retur, 
^timqvlvi^riamfibidelponde^ «dverlariumiouiiUpoflBflbntipid^ 

Tcrciamhanc^conclufionemlimifat Pontlfox 8f excipiccafum, 'qvando 
judex rxjuflacau^-a vidcrit cxpcdirc, utpoll conclulioncmin peritorio 
pnf?e!T!3r:um inllituatnr , e. g. qv.mdo iniqvitas invaforis maniFcila eft, 
dum ipoliatofacultaccniprpbaudi dominiumfubcraxic. Racio cil, qviaj 

falis cauiacontinetxqvitaiem, neqve permitiaidum.€ft*utqvis^v<' 

^i^vdfrfiiaemolainentumcapiat. , ' .'^y^--'^'^ 

1» ^«ff^MVfJL e. in judicium, ut dc caufa di^^ 
fmi0itfiflf0a\lc.n^ Iiroceflii£»yidecur h ic imicari volui/IePonilfbtait- 
dqvum apud Romanns ritum, qvo apud Przcorcm a£lionis editio necelTa- 
ria erat,du£lo Adverfario ad albumPrxtori&A^q/jtosa ex eo^^oner^- 
ifentanda. Vultcj./p.^i^w./.^.r*^^. \ ^ ''^"^-^ 

renunciiitumju aut c0»cl/tfitm]Hxcveth2i idcmprorfasfiffn!ficant,neqjfk- 
clenda hk inter ea cil aliqva diftin^io.Qvi enim concluait,hoc ipfo oiuni* 
Inisaliispfobaiioiiibtts 8t alicgatiombut i8mmctat»8c vioe vedkCfijtiilki^ 
^^V' ^^<^^(''^'^f)i*^«l%i^c^v>iibus« Pfanfisbocieqiloufitatti|iqH'4t 
"Vifbs (jregonMs l.fupr.c. i. ; - v ^ >- 

ftmknMjMdichl i»e«fttipeiifi>»6c4daii(|Tod tseinpiisoiniflb.Frandl^ii^^ 

altij pofeffwm] (uIp A^iam^ nti Amtinter4i&a uti j^piBde- 

tis&utrubi. " ^ ' ...^ > 

/tiinarMrM] qvod repugnet, alium prius diccre pofreiTorcm, dej ndefe j 
'^-•••""lutacapofreflione. « '^^^^^^St 

r]infldiis,IcgeremavuItC^^chveKlefiK^ 

^ . ^ Notandum hinc L ^finus ^denter (acere a&rem, q vi, dumpoflMb« 
' > eium judiciuminflitucrepotefl, mavultexperiri petitorio /. Z4.,f.de K. K 
II. Pendcntejudiciopetitoriolicerceotantilperomi(ro8f fulpenlb pol^ 
leflbrium inllitucre,&jureqvidemCanonico non nifi poflefTorium aaipi- 
lccndz fitrecupcrandzjjurcverocivilictiamrctinendae, /./.-. ^S.i.ff.ile mcf, 
[. Jff0^M&, enimlik OBuuad aU^va incer jus ci vilc &Canonicum diff^rcntia. 
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flti obfervat Cujacius & Altuferra h. I. etfi id neget Antonius Perez Cod^ 
imerdtH, n. i/. qvi putat, nullam hic fieri mentionem rctinendz. Ratio ta- 
*»inenPontificis nonvidetur{atiscongrua,dun?air,poficflbriumretinendx 
^poft pctitorium inchoatura idco inltitui non poire, qvia vindicationem.*, 
^oominii fuinaturi przcederct, h. e. qvia non potelldiccre fepofTidere, qvi 
femcldixitfenonpoflidcre, autfipofl^derele dixit,nonpotcllrci vindica- 
tioncm reftituere. Difcrte enimait JCtus, non videri pofleflioni renuaci- 
aflTe, q vi r em vindica vit d. 1. 12. j. i.jf^ de Mc^^pojf. Qvi rei vindicationem in- 
i^ituit.proprictatemprincipaliferintcndit.pofleflloncmper confeqventi- 
^^m, qva: ofRciojudieis tandcm reftituenda eft ; (ed qvi mtcrdifto agit_>, 
posrcflioncm principalitcr intcndit, proprieiatem pcr confeqvcntiam_*, 
qvatenus obtcnta poficsfione prodomino habetur. Vindicans igitur 
ad verfario poiresfionem expre/se non tribuit, ctfi vi ipla & ex natura aftio- 
nis adverlariusinteHigaturefrepoflefibr. Necadeorenunciaflepofleflb- 
riocenfi.'bitur,qvideproprictateagit. TrdLmk^cxcrcit.t^.tjvtJf,^. n. 6. 

III. Poftconclufionemin cauia,modumagendiniutarinon pofle. O- 
£lavian» Veftr./«^r4J»:./i^,^,c..f.if./;.Frid.Hiltrop. in ^occfs.part.},tit,2f, 
n,3. Nic. Rcufner./.i.w/jy?/. 

IV, Judiccm fraudes litigantium compelcere. atq ve hinc regulam juris 
icripti ejusqverigorem qvandoqvetcmpcrare atqveinfle£lcre debere. 

Adc. cumdile6lus6. 

De materia hujus cap. diftum fatis eft fupra ndcap.^, Videtur autem 
Pontifcx.utfimultaneum poirQiTorii&petitorii proceflum ftatuerct, de- 
ceptus fuifle pcr L is. §. i.jf. de vt ^ vt atm, neavc attendilfc, vcrba pendenteju-. 
i^/aof^^fifflr/tfnonhunchaberefenfijm, qvoautrumqvcjudrciumfimul cu- 
mulare & una (ententia terminareliccat, (ed q vod interim dum depoflcsfi- 
onecognofcitur, fiifpendatur&diflFcraturjudicium peti:orium. 

I. Putat verocriamCujacinsfl^/. i^.ff.dcacej.pvf, cumularipofl*e omnrs 
gcneris intcrdi£la cum pctitorio^Sc poft pctitorium inchoatum de retinen- 
da poflcsfionc agi adhuc poflTe , illo etiam non intermiflb aut omiiro , nec 
abfurdumcfl!e, fiqvis injudiciodixerit, nontuposfides rem, qva dc agi- 
gitur, fcd ego. 8c ut posfideas, remmeameflTeajo. Perindcuti inficiari 3c 
cxcipere licet reo : Nihil df beo, & ut debcam, peplgi tccum de non peten- 
dapccunia. Sedfalfaraeflrehancfeatentiam&malamcollcftionem cru. 

. * ^ X% - dite 






dite oftendit|ft|li. Vinnius /. i.feltil,fv4/f,t^sf, Nam fi reus, inqvit, i 
fortc de inte^bneaftoris dubitat, utatur & inficiati©ne'& fimul depulfli^- 
ne,nihilprappoft re facit,aut cjvodjudicii conftitutionf m exitumve mo^ 
retur fed probationis,tum hic ordo cft. ut prius de fua inccntione doceat 
aftor,(icindead probationem excfptionistantifberdilatam admittatuiLji, 
reus. Sed nec qvodrco, cui non fempcr fui dcfrndendifacultas^^^^pgr* 
inittitur,ut fcil, pUiribus cxceptionibus fimul Sceodcm tcmpprei 

Siieatinud 8c a£iori concedefidum> nempe uc is qvoqveexcoi 
us a^HonibusfimuIexperiatur, 8cc« :^ 

lententia, q vjc ad fimultanctim poflcfsorii 8c petitorii procefTum uno ( 
textufcrtur* Si cnim verum cft, in GTcecu-Ione proprictatem przvaloreCi» 
debere,nunqvamcxccutioiii mand^ri poteritpars fe.ircntinc, qvxadpol^ 
(eflbrinra pertinet. Faca£loreminpoiTefrorio,rciimin pecitorio vincen 
imn^^mreftituetiarilleinpo/rcshonem, qvaiiqvamut reftituatur, 
ignffinlii^fit^ Sedreus ided ecmeaK(udet, qviaiin executionc " 
proprietaspraCTakl,;v " . - ^ " ^'^^- t^TJ^ 

* •^'^ . ■• •1.., 'i)rfm 

^V^-^^f^: Ad[cap.cumoIim7. /'^^ J 

CafiisexaritiqvSDtcrctali hiccft: Epifcqjps Vincentmus Archidiaco* 
Batum contulcratexclufis Canoaicis. Id zgrc fcrcntcs Canonici jadvcr* 
lus Archi-Diaconumcx interdi£loagebant, fcqveturbari in pofscsfioncL^ 
eligendi,qvamhaberent,qvcreh^ntur.JurccniraCanoniconontaatumad- 
▼erfiis turoantem inftitui polseflbrium potcft, fcd etiam adverfa&eunl^'^! 
causa E tuibaneeliabet.r,i^ jyrrr^yjcxr/» Aut, iilubct, invertetaAim» & di^ 
^^lrthidiacomioiegifieadverfiisCapitulum» qvodnon admitterctur ad^ 
po0esfione olHciLNeceniiii conftat»qvisa£toiis,qvisrei partes fii^naerilg: 
l^apud Pontificeperprocuratores utriDS<|vepartiscoAteftatab]^>ntiftK 
caii{am dc!?c^ntis qvibnsd im judicibus committit, 8cqv}demexconr^n{li 
procuratorum. Cancri:.' dclrgatusjudicesrecufabant,fimui 6(rcfcripti 
C0piam,atqvi" uehbcra'ioni<^ mduciaspctcbant. Pontifpx vero de rcrgi» 
verfdtionibusiftisccTtior fa£tas, atantchac a procuratoribus dccaufafu^v 
ficienterinf^^tiJsAg:hi-Dkicor»tnjiin poflcsfioncofficii tuctur. relet*^ 
vat^^efi@ralM^^ pruprietacis fuper jure eligendi^advofiis 
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Qvxit.o .^icur iltanakicur; utrumjufte in poifcflbnojudicio lata tue-* 
titfcntcntia. 

Ratio dubitandi trlplex eft. (».) (jvia recufavcrant Canonici judices dele^ . 
gatos. Atrccufttione interponra fufpcndendum interim eltjudiciunij 
principalc,doneccaufarecufationistcrminatafucrit, (i.) qviajudices de« 
lcgati fivcCommifTdrii tenorem commisfionis fuarexhibere tencntuELii 
qvodabhisjudicibusdclegatisfaftumnonfuit. C3.) qviadciiberationis 
tnduciz petiri f uerans. qvx denegari non debent. 

HisrcfpondetPontifexScqvidcmadCprimum) rccufariideo non poHc 
jadices dclcgatos , qviaprocuratoretmriusqvepartisincosconfcn/crin^. 
adCi.jRffcriptum icidcmaprocuratoribus utriusqve partis impctratiim 
fuiills ad ;3.) dclibcrationis inducias poft litcm conteftatam non amplius 
concrdi. 

Rationem antcm dccidcndi petitex attcftatis fibi cxhibicis, exqvibus 
conftct,duobus ultimis Archidiaconisafolo Epifcopofine confcnfii juc 
fuffiragioCanonicorum collatumid officium fuiirc. Etaccedebnrjus com- 
rmme, fccundum qvod collationesabalioficrinon pofTunt, nifiab Epi- 
fcopo. 

Archipretbjirruml Cur Archipresbytercum Canonicis fuerlt, r3tionem_* ^ 
hanc reddit Cujacius, qvod animo eiusjcgrc ftieritfubjicirali Diacono, 
cum Archipresbytcreotemporefubje£tusfucritArchidiacono. Cum ta- 
inen diaconus fubje£lus ftjcrlt prcsbytero. Archidiaconorum ordo 6c ^»>* ^ 
gradus olim alius non erat, q vam diaconorum, & ciim prcsbyrcri ficbantr ♦ 
Archidiaconatu dcfungebantur. Laxata exinde difciplina ufiis obtinu» ' 
it, ut Archidiaconatus etiam presbyteris dcfcr retur. Jac. Sirmond.ia^ Sidon, ^ 
hh. 4. ^i/f. 25, Et cx hoc Archidiaconum in Presbytcrum promoveri hodic 
nonefthonoremejusaugeri,fedminui. Petr. Bleicnf <^/^. 113. 

c»ntintit'] \. e. proxime anteccdentibus, ncc intcr eos exiftcntc uUo, in cu* 
jus collatione aliter obfervatum fuerit. 

Notandum hinc I. ilxduobus a£tibusproximeantec?dentibus& uni- 
formibus infcrri pofiesfioncm. 

il. Cum qvarritur, an valeatcollatio vel przicntatio, non inqviritur, an 
collator vcl p^tronus hrfbeatjusfi*u proprictatcm, ut ita dicam, iuris con- 
feicndivcIpra:fcnrandi,/cdanfitinpo/rcsfionevcI qvafi poficsficne. Al* # 
telcrra ad 4», r, A ug. Barb^ ^^' 
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lil. Fa^itum procuratoris imputari 6c nocere Domino Franzk.xi/.<^f pr«- 
, Cnrat. n. 19, Mnnz ticprocurar. num. 294. 

IV. Rem inter alios adtam aliis non nocerc. 




Ad c. in caufa 8» 

:' Cafustaliseft: Patriarcha Gradenfis adverfus Abbatem 8c convcntum 
fnonaftcrii S. Gcorgii. qvod Vcneciis cft, a£lioncm infticuerar, qvod ftib- 

• ^'dlifibuumeirentjdcbitaftibje^lionisargumenta exhiberc defiilTent, in- 
nrimis vero qvod qvinqvaginta (blidos Vcnetos. qvos cxfolvere olim coti- 

*.>rvcverant folvcre nunc detreftarent. PofielTorio & fimulpetitorio urrin- 
qvc a£lum fuerat, probaveratcp Patriarcha plurima ha6tenus a {cjura Epi- 
Kopalia cxercitd fuiire. Nec negarc ca poceranc Abbas & monachi, led 
moxprivilegiaexemptionisdbantcrioribusPontificibus fibi conccffa ob- 
tendcbant. Poncifexigiturin pofTcfibriopro Patriarcha.in petitoriove- 
ro pro Abbate una eadcmq ve fentcnria pronunciat, refervata tamen. Pa- 
triarchx propter qvinqvaginta folidosadtione , fi qvam aliam wufam, 

' qvam fubjcitionis, allegareporrct. 

Raciodubitandi cft, qviarcniinciafic videturprivilegiojqviaflumcon" 
trarium commictit. Geor^. Acac. Kncnkcl- tUprtvtU^. l.^, c. is, 

Racio decidcndi ert, qvia polTenionis tantum tempus allegari non potc* 
rat, ex qvopradriptio probatafuiffct, Adrationem dubitandi relpon- 
, dcri potcft, privilcgia exemptionum, qv» non tantiimrenunciantis, led 
\ fuperioris ctiam caufam $c favorem refpiciunt, rcnunciatione nontoUi» 
Gail. /. obf. 

Gradenftm] Di£lus hiccftPatriarchacircainitium (eculi fbptimi, fed ni- 
hil eximium hab:bat pr.Tter fonumverbi, qvodMctropolitanumfienifi- 
/ cabat cx Gothorum Italicorum ufu, Pctr. de Marca de primattl^ mt^ 
' mer, 20. 

V convtntum] ita dicitur monafterium five cocnobium, five ipfi potius mo* 
nachi inccenobio viventes. 

.ti//;«*/»**wJSynodaticum,qvod EpifcopofblviturinSynodis, inargii- 
mentum fubjciftionis datur. f^^td, Lancellott. /n/Itt. dt cerfih, 

f Notandum hicl. Pcr Exemptionum privilegia,qvibu5 monafteria ju- 
^diclioniEpifcoporumfubducuntur, difciplinam Ecdefiafticam valdc 
concidilfe. ftJ, ^v^dixtmks adLMncelbttJtb,t,tft,i9,j^, lu 
4 * lI.De 
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tlL Dc wumulatione polTeflbrii & petitorii repetenda ^va dtxtmHs fnpi a 
ll. Succumbentem in judicio audiri nihilominus dcbere, fi pcticrit ean- 
'iemrcm deinceps cx alia causa. 

Ad TiT. Decretaljj. 

de 

RESTITUTIONE SPOLIATORUM, 

Ob injtgnem utilitatem hujus maten.t Inbet hic prdmit' ; ' 
tere brevem Comment/trium ad 

CaiL Rcdmtegranda catiji^i, foceft. u 

Sit Ergo 
CAPUT I. 

E AUTOREET AllTORITA. 

TE HUJUS CANONIS.' • 

AUtorhujuscanonisminfcripti(5nercrtur eflejohanncsl Pontifcx 
Romanus, qvi circa annum DXXl V. Romx fedem tcnult & tnnta 
qvidem cumfuperbia, ut cum Epifcopus Conftantinopoliranus 
Epiphaniusad parem fedem eum invitarcr, non qviefcerct.doncc fuprOj 
eumcollocarctur infolio,utirefert Jacobus.Revius tntpfiHsvit, 

^ 2. Epiftola ip{a,exqvacanonhicdepromptuseft,adZachariamAr- 
chi Eplfcopum fercur fuiflelcripta. Qvis vcro iile2fachdrias, & qvo loci is 
Archi-Epifcopus fucrit, non additur. Ncc vero qvicqvam id ftcit ad ve- 
rum & genuinnm fenfum erucndum, ut adeo fecur^ ignorari id q vcat.Cui 
pIusotiicftjCxnotitiaFpifcopatuum nomencIaturasArchi-Epifccporum 
per fingulas provintias evolverc & fynchronifmum iiillituerc pot^rit_>, 
sum qvistalisjohaimiscoxtaneusfuerit, 
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jT. 3. Scd 6c hic laborincafliim fufcipictur, qvanclcqvidem ipnitotaa||^- 

Epiftola commcntitia eft, & cx Innocentii. Zorimi, Symmachi, & Ennodii 
dittis conlarcinata, multoqvc impoftoris coeno infedta , ncc ante annum 
ChriftiDCCXXCV.cuiqvam cognitafuit.uti perqvam CTudircScingem- 
ofeoftenditDavidBIondellus, inaccuratiflimo iibello,qvera /'j^w<^#-///V<;- . 
rwwinfcTipfir,tuminproIegomenisp3sfim,tum inprimisf4j.fr<'. ubi to^ 
tam Epiftolam recenierr TalcsenimEpiftolas adultcrinasplures primis 
&antiqviUimis Romanz Ecclcfia: Epifcopis Ifidori ementito flomme-», 
fuppofuic planus poft notos homincsneqviflimus &improbinimus,uLj 
prmcipjtumEcck-fiafticum nuUoantiqvitatisteftimonio fuflultum coii^ 
fictisqvibusdamfiiffragiisfuftincrct; ledqvas ipfasva^f^rtf vitio lafaora- 
reagnoverunt Card:naIcsN[coIausCufiinus,CarnjrBaronius& Robertus 
Bellarminus. Vid. Jacob. Ulferius Armachanus Chrt/l$.^n^EccUf.fncc§ff.df^- 
fiattiap,2,M.29,QtOT^.C?X\-ni.inprootw^aiilih» Aiiguflmt d« dbthr, ChrsJl.pAg^'-' 
j/. Francifc. Florens tn dsjfertnr^p, m. t6g. $c confcr fi lubef, qva: diximus inj 
dificrtac. diinr. Can. ori^. nuw, ij.fe^. & 42, ^ 
. . JT. 4. Taliabautorcflccx taliartiticio cumprimumnatafitcanonishu^ '* 
jus ftruftura. non poterit major cjus ellc auroritas, qvam fblcceiTe illorum 
inftrumcntorun-sqvarcxL.Corntliadefalfis impugnantur, Ipfe impo-"]^, 
ftor qvalem pccnam merucrit,videri poteritex l.fin. f. adL.Corn.de fM/. 6c, ' 
ex Poutificia lcntentia atqve dccifione, qvx extat inC. j.X, decrim.faJf, [ 
JT* ? . Ncc vcro qvicqvam facit, qvod Gratianus hunc canonem Decre*- 
toafecompilatc&pafllmiii (Iholisreceptoinlcruerit. Utmaximccnini 
iahoc cxcunituscireqveat, qvodperindeilIiutaIiis,etiam prudendfllmis, 
ignarisft;clcrumrantorum, artisqvePclasgac, impofitumpcrejusmodif^* > 
bricatoremfucric; majorem tamcn, qvam habuit, tribucreeiautoritatem ^ 
non potuit, Utenim rc£tcait Pctrus dQhinTCAcle concerd. f4ccrd,($ impj,^^ • 
tap.i.n.2. cumGratianicoHcftioprivatoftudioinftituta fit,qv2 refert^ 
autorumtcfiimonia, nonmajore pollent autoritate,qvamantca obtin^* 
bant. ~ 

§. 6. Nec ctiamprxfidiiqvicqvampetipotcftcx eo, qyod Eulebium 
Pontiiicem in eandem ftntcntiam & totidem verbisrefcripfille rcferat idem 
Gratianusc<»w. fe<j. 4» U t enim jam taccam, non obfcrvatum fuifiea Gratia* ^ 
'I10 ordinem & feriem tcmporum, qvodficri in tali opcre omnino dcbuiffet, . 
uthinc incrcmcnta vel do£lrinsc vd difciplinae Ecclcfiafticac dariora red- 



'.•^ RestitutioneSpoliatorum. • - l6f' 



dcrentur , cum utiq ve m ulto antcrior Johanne I. fuerit Eufebius Papa-i* 
qvippeqvicirca annum Chrifti CCCX« RomanacprzfuitEcdclia:, & vel 
hinccoUigi pofllt.Eufibiiexfcriptorem fuifTcJohannem; ipfactiamhxc 
EHfebiitota EpiHola pcrinde ut Johannis, abcodcmartificeconfi£la cft, 
uti oftendit fupra mcmorjtus BlondcIIus tiim in pYo\egom,cup.ts.n,29» 
tuminprimis adipfumEpiftoIaccontextum pag.^os, 

jT. 7. Dum ergo ipli Canoniftx prudentiores fingula, qvacin Dccreti 
compilatione Gratianea comprchcnla funt , ad fuos fontes & origines rc- 
vocari volunt,parumabeft,qvin totura hunc canonem rcjiciendum 6(ad 
probationemnullatenusadhibendumputem. Etqvanqvam ex confve- 
tudinealiqvamfibicomp?ranc autoritatem vidcatur; confvetudo tamcn 
ifta, uti rc£\e obfcrvatFrancifcusSvarcz<^f 4. c^f.r. r 9. non eft in 
co Ibnfujuxta, conceptum communemTdpi<?ntum introdufta. Et fi at- 
tentiiis confvctudo ifta confideretur , in hoc fblo fere obtinuit, q vod ca* 
non ifte in ncgociis civilibus & judiciis allegari fblcat, q vid autrm & qvan- 
tum indeprobaridebeat, nullaadhucconfvetudineuniverlalireccptum»» 
cft. Nccadeoapplicari poteft,ovod dicitur tnl.p.c l, 3g.jf.de Leg. qvod 
confvctudo autrerumperpetHonmiliterjudicatarumautoritas vim legis 
obtincdt. 

jT» 8» Nonattendo,qvod do£lrinalisinterpretatio Canoniftarum ac- 
ceifcricqvx&ipfa, ficonformisScrcceptaelt,magnum aliasin foromo- 
mearum habct. Undc &jus finefcripto introdu£tum dicitur Pomponio 
1.2.^. f . (fii.jf. dt O. J. ita tamen ut ad jus fcriptumrcferretur /. 6. ^.i.f.der^ 
S. Scd praeterqvam,qvoddo£Vrinaliscjusmodiintcrprctationon facilelo- 
cuminveniat, nifiqvando obfcura, ambigua, autdubia fuerintvcrbale- 
gis, utidocet Sv^iczf,6.<ielei^.cAp.i. id qvodin prifcnticanonenoncon- 
tingit, ipfaetiam do£lrinaIisad hunccanonem interrretatio tam varia cft, 
ut communis facpe contra communcm & communior aliarecitcruropi- 
nio. VicL Eman. Svarez wthef. reeept. fent. vtgab.J^aUatui Sig. S«accia de jn. 
dtc.lih^t.€.7^n.i4}. 

§. 9 Qvod fi vero in judicio aliqvo fententia aliqva Do£>orum rcce- 
pra fucrit , non nego propter res eodem modo unifcrmiterjudica«-a«:jiis 
conftitui,/ iS.ff.dele^. confvetudinarium fcil. & ufuale.uti vocari fblec, 
ArthurusDuv.k»> c'..neU(fJih. 1. de mtcr.jur.ctv.n.u Et ficficri potuit, utcx 
hoc canonc praxisii^/prore^ipwciur, & per in^^rctationcin,£lusqvani 
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extcnfivamjusdlceretur , utmaximc illud inlitcracanonisnonconcin^^a- 
tur. Scd tum pcrpctuitas reqviritur, Sc continuus uius , uri pleniiis dixi 
in D'iCdihccco}it/uf.i6.§.i6. 

g. 10, PotuifTet vero Gratianus canoni huic aliam 8cmajorem fort^ 
autoritatem comparare, fi in froatifpicio concilium Rornanum V. fub 
SymmachoannoDlII. habirum pofuiiTetjqvippein cujus dccretis eadcm 
hxc verba&pluraalia.qva: Pfeuao Johanncsrua fccit continentur: Sed 
tum tamen dc ipfius eriamConcilii iftiusautoritatc difqvircndum clTct, 
cum non omnia eodem fempcr lumineluccant , & talia fzpe in partes vo- 
centur,qvibuscum non velis in tenebrlsmicarc. Nonerit tamcn hicno- 
ftra ea cura ; fed Theologis id difcutiendum rclinqvimas. Intcrim id no- 
tetur,fublefta:fidci vidcrifubfcriptioncsifiius concilii Si Baronio &Scvc- 
rino Binio, qvardam ctiam in conchifa fuiflc, qvi tyranhidi Pontificiz 
matcriamfuppeditarunt, qvalcfuitilIud,qvod F.pifcopusa fibifubjcftis 
OTibus reprehcndi non debeat. 

$. II. C^terumcumnihilomninoinhoccanonerepcriatur.qvodju- 
rijam antcconftitutoadverfum fit, neqvealiudqvid noviterconftitutum 
contincat, fi qvidem literam & vcrum ejus fcnfum ff qvi vclimus, caufi ni- 
fiilfubcftjcurdcautoritatccjus tantopcrc foliiciti fimus. Valeatillc ut 
aphorifmus ex jureconltitutoexccrptus, &ei conformis. Praimittere^ 
tamen ha£lenus difta volulmus , ne qvis imagiuaria qvadam ejus autori- 
tatc deceptus plusei inefTe credat,qvam rcveraincft, nevcqvje indefabri- 
cantur dogmata, pro oraculis illico habcat, 

CAPUT IL 

DE VERO ET GENUINO HajUS 

CANONIS SENSU. 



UTverusfenfvis eruatur, nccefleeftcx epiftola Pfcudo-Johanni$7 
prolixiora,qvzad rcm praffentem fKiunt,adducerc verba. Prat- 
mittit JoIianncs,aZacharia(eimpIoratum, utaliqvodci daretLf 
prxceptum fi ve monitum patrum decretis roboratum. Veile crgo fl* mo- 
reaigjcrcie^ccfinooigaofCt^viYcndi&dg&cndiecckiiiifticas rcgulas pro- 






f. 2 . TSis pruemifiis in hxcipergit vcrba : Ovet trghpnepafim/M» c»mii»^„ 
jpepier»ntj eHW ntc reprehendere^ nifi A reFcA fde exorlfitdverit , debent ; fif nuUate^ 
nus acfuJarepeffHat, (jviAfaUapaftorMmori^gLidiofertencia nonfMnt, fjvan£jvamj„ 
^f^^iffeBendendd t4di4ntf*r. ideo $/ia dtetmm,<jviA in fcnptis veftns repertmust „ 
'^ 'imE^iimpoiwfifieinpartibeitdpyo^rti^i^^ alt^vos videUctt,^ 

lettipMs txetrtM reaitnt^ti MrMfimtddmfHieefir^iUMfpdiet»,^ 
^•dp^opriajUt pitifit, Qvoi fciat^ mc etdffMdnm emifrsv^ffikfy^^ 
^eilempoffec^itvtMri, neealifitiddijiudkMri, etnftjv^m cuniidfpe^ 
lititt tegihHS ^otejl.ui eor t;oi redirittvrer.tur. Prius erg^i oportet omnia df^ 
liekpbtu redir.tearart , Ei ciefuis ^vafih fnbi$ttzfHru^ cum omr.t prtvi\e(ii<rftt$^^ 
t^itni , ef pofimodHm nen fttb ang ufit temporie fpaciotfedtatitum temporis fp.utnm „ 
' mdu/j^eatnr, qvantnmixjpoltatt velexpnlfieJfevtdentnr,eintefVAm ad ^nodum^ 
'^"^^ '^:eikMimtilim ^vis^ve fitapr^vfnein EptfiopitmtSnntur» Neimnee^. 

ftlte dqndicari pm^ exfptliatm vel expn^ , fvianon eft pri,^ 
ripojj^eimnndatiee, Unde (t antifuttm dttretmnePymnntt^ 
tia fihtftthlata atijvc ffunrts cttnSJos anie lettm contej^atam^prrce- ^ 
pttr^vdfB^imaille i!^endurr\ arbitratur Blonddlus : perceptotvelprimo] pojfejfo.^ 
riw^htuat. Et aitbi fcrtptumhabetur: Hletjvivtdeniiampertttlitunizttfatnjia-'^ 
" j^ft/cfuerant.rectptatjSffvfpoJfidet/ecnrueteneat, EtaUbtinfjincdalihtupa-^g 
iiPw dtcretis e Regit9i$diHiilegitur ftatutms Rtdiittmranditfnitt$mtiiafie^^. 

^ dfecreta Coo^ilii Romani V.fupra mcmorati.tum Scalia, qvq^ 

fnm iftjepdem concilio iisdcm vcrbis gcncralibus fit mcntio. Ut 3ute|^^ 
idembocin RomaRoV. rcpeterctur^eximjefi^umeft^qvod pcrdi^coralr 
amcieri&populi Romaiu vSynmiacho Aivti Papa LaurcntiusoppofituiV' 
&debinc mireirima orta fuilTiitczdesipfi^ etiam lcdc fua pul/is EpifLopis^ 
L^sfucratPontifcxdevafUsairoinibiis.datumqveaRcgcTheocle^ 
^f^ip viiicator l*ecnis Albini Epilcopus, ipfe qvoqvemox An^ 
^i^qyam vifffd Syminachus&pw^aile^lJaurentio ac Petro rel^ 
)j%oj|:imC99tti^ hoc 
implieiniinbaam reftitutioncm qvxfivit, nmuloyc decre^^l^K 
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Jf, 4. DereprehennonepaftommarticuTuSr qvdims a^oi^ 
foSCit aut debeat , ad noftrani hanc infpeftionem non pcrtinot. Eari^^x 
incnj»irefierirc6liusaireritur. Vid. Hd\Ccmann,de ccrrepr. fr.ic, j^^s*»»ittr4> 
§90. Ncw dubium c(t,principiuni hocin EcclcfiaRomanfi idco recepcurtt 
fui^rc, iic <ivv7(iv&vmSeeo tacilius facerc poffctPontifex Roaianus. Hcc 
ipibenimteniporeab Ennodto hy perafpifte S}nniiiacht rfoccri c(Epie;£^ 
il^N»RoRianoscoelo tantihnrationem ceddere^ £r,qvod ipft Sy 
d||iOttillDit Grarianus(.iMifM»/^«> Pctrum percnnein meritoru^^aiiS 

ttbimim hereditate tnnocentije mifiileadpoilcros, 61 fi in Papa def 
liaacqvifita permeritum,.fuflicere, qvjcaloci dcccflorepncliintur. 

J. f. Altcrumverddereftiturionefpoliatorom qvod dehnit Pontifex,. 
adnoftrum pertinellludium. Summa ejushxc eft: NonpoireadS] 
nodam qvakfncttnq^ye five provmcialtm fivc j^cneralcm vGcari,nefi 
^4^H>i;iito<^i)^^»t Epycopos poflei]!oneiltad^|e£los, anteqvanl 
y i i B lt nti focrinr. Giattairasonmtilidt ayoil.deaanifidoiie^* 
i^entionejudicialr.cujus fcil. grattaseilkuCtonKnendafit,defid^reraC] 
4o-Johannes, & folam rc ftir utionentiiEget, eum fortc in finem, ne qvfs | 
tet, non alias fieri dcbcrt? reftiturionem^nifi judicio pulfandi £pi(copi f 
rint. £tia fumxniiiocdicii^Epifcopos rebus iuis Ipoliatos refiituandf^ 

jT. 6. Idem hoc jure civilf conff itutiim cft, qvippeqvodfiripfum lif^ 
ftitutionem (poliatorufn,p!uriiiiis feinediispQifi*£bctisprotim 
qv|bnsvideripoteft ]oh»A\thvS.mdk4§foi.Lf*e^if^m(ir,/i^, Ntfcvidetill 
F^do Joliaimesrqviciivamnovi conftituerc voluifie, cum difert^ dicM£| 
jiiyerbt<i canonemhunc proxTmeanteccdenribus ftatutumhocIegliL» 
^odalibu s p miOTi dccrctisSc Rcgnmcdiit is, & paulo ante^ ablata potief^^ 
ftati corum legibusredintegrari dcberc. Et in verbis /eqvcntibusiterura 
provoc4t ad lcgcs (cculi. Ut adco Cujacius aJe, p(n$ilt, X. atrtfittuK ^^f^ 
re£ieftatu^.t,canonemhuncnihilnoviinducere, (ed hoc tantum velitL^, 
qvoderiamjuiecjviti locum obtine^TitetfiintCTdi^umundevifitannJ» 
tenrcruin vUb|frtafiiin,qv«^ttaitt^itCfitpedkttao perpetuai.^ 

^ 7. Et 
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' l^. 7. Et^vid ver6opnsfuifretconftitudoncInnoccntiiITI.mf.^/>J/#,A: 
dirtfitt,j;<il. fi qvodvoluntlnterprctesjtamlatepatiii^retdirpofitiohujus 
caopi^ ucadverfus qvemcunq ve poiTeflbrem qvovis temporcagere ex 
vlhwfo^ valdelevem& truffatoriam efle illam la^ 

f|M^rovi^oiiieimpN^^de Fenarib mfrsx, tit. 4S»(lof*i. n, #. ciim 
lus jam tumt ubvtiKunilQOKt per nofinitn canoiieiiiinteffrbfereA- 
fi^in ieculis anmyiorem* £x qvo intdl^efeUcet, Innocemii irtate tam 
txiJmhujuscanonisintcrprctaipentnma^BdttBICl^ll^^ 

" Jft" i feth2rcfortnflcfuitcaufa,qvodapudFrifiosremediamhujasa|* 
not&in praxi non fit rcceptum, uti refcrt Johannes a Sande dectfjtb.s, tie,4» 
dtf,t^ Qviacnimiftudexlenihillingularecontinet, fic qvae a Do£loribus 
lubipdecumulantur, nuilum inderobur accipiunt,lcdperC|^rinaprorfus 
iMl^dyeex obtortis qvibusdam verbis inferuntur. ipfaetiam pleraqve 
^^^-^nuiuspfncdittpiob^nt^^ &^inde)>razisplane dubiafit intricatift . 
ir, fatiiis duxei^pC S^iSEfptctiifiisabftinere, qvam Iba fiibindeju^ 
!i|^Q^iicaci€inbiis^.pR|g^^ ^ 

-.7^^^ Ait Pfendo-Ja&annes> Mn^tzranela 'Jp- f -« wr ^^n Wi^A ^ir\:^ 
ijmkinprifenomfc y i ^M & addit cmriia^ 

|l|tt||^jl« univcrfdlitatis, q via integram dici neqvit, cut aliqvid decfl« AC>: 

qv?ncreftitutioncm ficri debcrc notantDo£tores,utnecunicusqvideTTL» 
i^enariu»:. Andr. Tiraqvcll.^/f jf*'hc, tnreb. extg. fertnd.fo'. po^nttw,}^, 
l^ipaulo pofi in hoc canonc per modum explicationis dicitur^ ot 
^/7W.y revocenturorania. - " •- ' ' tr>^wt> . 

p, Seq vi tu r in canonc : expoliatu vtl ejeQis Epifecpit, Qv« verba ^oWy 
rmiffiftingvuct, 6cfobvocaM0^£C7/^niidosvo!unecoinMi 
lemaCDres, ut hinc conficteA^ iion poircfTnribus tantum» fed n^ 
ira decentoribiis^hocremedioiuccurri. Sed nihilhoc cire dceje£liini 
Lpiftopum.dum famen Epiicopus eft,poffeflbrcm fui/reredle rotat 
'hiietioch.rcfned rerttn T/. n,jo, Diffcrcntia fi Q vac iijtcrfpcliatos 5t ejpftos x 
Epifcopos ftatui debtt, cxinde pro vcniet, qvoa in vcrbis .t ntcrioribusPleu* 
do johanncs Hpiicopos qvosdani fuis cUerebus exijpohatos,qvosdainL^ 




/. 11« Pw- 



D.igitized by Googlc 



J74 



J. II. Pcrgit Pfeudo- Johannes: pr</?»r/4//>«' ordinatione Pihi(ficNm,(fc^ 
Legere iTiavukDavidBlondctlus: per fententUm ($ orduidtiajum, SjW eai^l. 
nulkem€{i|%ndifertefiibeftnece(ntas. ^ Eacnhntempore^qvol^ ^ 






itcripti fuerunt, non pcregritm tantam dioionibus, 
latqveibladlmis qvampluribiu omnis ladna ivavicas 

at qvc contaminata erat. Et {xcpr^hmtuUter redtntegrare dixit Pon tifex prd^ 
fr^femeuifactre ant exhibere , qvod (cil. non fufliciat, nioliatnrem fpoIi^tOi 
pcrmitterc, ut is rcs fuas, ubi ubi invencrit, auRrat, fcci qvod ipfecxhibere' 
& reponcrc debeat ri-s ablatasin eum locum, in ovo ante fpoliationeiii fuf^ 
erunt. Et hoc ficri dcberc ait ORDINjfTlpjNE uve cx.ordiaationc aut (e-^ 
ctibdumordinatipnemPbntificutmT^^^ 

i|M Pfcudo Johannis <{|i^j^Cclcgitur : €f /w wr»^ 

temfftnditru revocMnda y qvomodocti;«m lcgitur in decrcto Conciiii Roniati^ 
V^fub3ymmacho. Atqvehinclegendum putatBlondcllus irevocundii^p^: 
fyftavee^c, Sed rctincamus noslcffcioncm Gratiani,&explicandafic«?iifi|'' 
V^Cftade rebusablatis, qvodinco ipfo loco, undeablata' funt,rLftit|^f 
^liatore debednt « q vod dc in rci yiadicatione ajiqvandp locnm ba||^ 

^ ij. ^^daitjohannesifviftii^ 
bemus, ut intcliigamus non q vantitatem & excurfbm tempociS) t|V^|| 
fcil. fpoliato uti hoc remedio Hcear, ftd qvalitatcm , eamqvc vel cum Ati^ 
drea Fachinco Uh. f. c. ij. rcfcramus ad aa:um rcftitutionis, hoc fenfu, qvoc^^ 
reftitui debcant fpoliati,live fir tcmpus bcHi fivc pacis,capti?itatis aut vioi" 
lcntiitaut qvodcunqvc aliud; vclpotiuscum MQnodiio diSl,rtmed.XKft^^ 
^.Id aQumfpoliationis,utfit lenftis , fedinte|frandam eflfe-iDolir^ ^ ^ 
qvovis tempore» utnuUafit diffimsntia inter umttsvd^t«ffiij^lpor 

$. 14 Refert dctnde Johaimesimbdos/qvibus fpoliatio fa£la iM^I 

Nihilrefcrrcinqvit, \\X.t\xmcii^ttvtt(ite, antdolo, amvislemiimiijorufn^fvt^ 
qvafcwij^ tnjafiatcxufas res perdidtffenofcitntHr. In cpiftola ipfa pro 
UmtamAjorum,\\dL\yet\it'.amtvirtHtemajorum. BlondelIusIegetemavult..'<«ft 
fi^it^majorum» Nos Gratianum, qvi corre^tius exemplarhab ''^ 
" li^!^SS!Saf/ ^^^"^^■^^^^•'^^^^aS?^"*^ nj4Um 
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ij, tt qvideni violcntia &captiviratecjvinrpolium committatLii!_* 
. flubium non cft Sicenim eum qvcqvc dcjcflum vidcri.qviin poflcrti- 
oncfuavinCtiiscftjrcrpor.detUlpianus/.i.jr.-f^.j^i/^t^»^ vturm, Dcdolo 
autem dubitarcqvispofTct, num, qvidoloalterum pontfllonererum fua- ; 
. tumprivat,pcrindetcncatur,atqvcillcqvi viminfcrt^Etraneintcrditluni^ ; 
;.|inde vi non lcmpcr manibus cxercitam 6c obtorto collo fa£lam dcjcOio- , 
tiemcxigit; fcd illectiam vimfacit, qvinonfinir poflidcntem eo, qvod 
poflidebat, utiarbitriofuo, qviqvclibcram poflTcfllonemadvcrnirii nonre- ^ . ' ' 
linqvic. l.u.if.devt& viarm. Idcircoque fiquis dcagro fnovel dc domo 
proceflHflretncmincfuorumrcliftoA moxrcvertens prohibitusfit ingredi 
^dipfum pridium.vclfiqviseum inmedioitinerc dctinucrit&ipfepofib- • V 

aflcrit.vi dtjc(fius videtur/. /.jT.-^^.jf.^fl^. Atqvc ficdolooccupata akcrius ' 
poficflio in violcmam dcgenerat, qvando priftinus pofleflbr ingredi pro- 
nibctur. EttalisdolHS hicintclligitur» Qva ratione ctiam intcrdi£tum. • 
undcviadvcrfuseumproponitur,qvidoIomalofccit,qvo qvis armis dc- ► . ^ 
jiceretur /.?.^.i.z.j7-^f wC^ i'^'»^'», Utjamtaceam^dolumcumomnidcli£io * 
&ficctijmcum violcntiS &captivitateconcurrere, 4. 
* JT. i^- Qvodaitporr6Pfeudo-Johaimes;/t«rprr5v<i/c«;/^i'fiw/j/^^frf*f- • , 
/«,ita eritiiitcrpretandum.utnonaliscintclliganturcaufx, qvamexqvi- • * 
i)us poni-.fionis recuperanda: remedialocuminveniunt. Novumenim . - 

aliqvcd hic conftitui fruftra aflTcritur, cumipfcPontifex, utifupradixi, , 
nonaliud qvamqvodconftitutumjjmcft intellc^"tum velit. Ncc vcro * • 

illoadhuctemporeqvisqvam Pontificum lcgisljtoriam potcftatem ufur-^ ' 
pavit.fcdlcgibusCjtfhreis&parebantipfi.&iuformandaRep.Ecclefiafti- .. • 
calubcntesutcbantur, utiprolixc oftcnditCar.Molinxus<^tf wo«<ircib.iT4«* ^ 

17. \}\umiCmon\s,\Qxh:xre}Ecclcfit veljjrtpriAs^Utfi^/uajJikbjfan^^ '* 
fivcutapudPfcudo lfidorumIegitur,<ii»^7«^V^4»//iayS^<«,rcrumomniunij» * " 

qvotqvot ablatx fucr jnc rcftitutionem finc di/criminn ficridebercinnu- * . 

unt. SoIctcnimpcculiumCIcricorumferetriplexftatui.itautconftetvel ^ 
expropriisClericorumbonis, vclexbonisEccIcfia', vel dcniqvcex bonis 
inniiruEccIcfijfacqvifitis. Andr. Vallenf w,<^*prfW,C7<r. Q^cqvid ho' 
rumablati4mfuerit;id rcfticui oporcct. ' , , 
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~ CAPUT III. 

DEACTORE,SIVILEO, CUI RE*^ 

MEDIUM EXHOCCANONE COM- 

PETIT. 

Ubjeftum operans 8( agcns , cui remedio hoc fubvcnitijr, cx vcrbis 
^^^tcxcus funt Epiicopi fpoliari vel tlcjc£ti. Ncc enim de aliis cum co- 
K,Jgitavit Pontifcx,cumhxc fwribcret,qviancqve dealiis mot.« qvzftio 
fueraf.qvanqvam vera fit propofitio univcrDlis,omncs fpoliatos in omni- 
buselfcrcltituendos. Et jamc^p./^rrfc^/.cxpofuioccafioncm & /pcciem 
rcigeftx, qvacfccerit, utdeEpifcopisrefpondirctl'ontifex, Cve potiui 
patres inconcilio Romano V^congregati. > 

J. a. Totumhocigitur, qvodexliter3canonisintclIc£luififtitur, me- 
ram continf t translationem fic applicationcm thcfcos ad hypothefinjuris 
conftitutiad Faftum, generis ad fpcciem, atqvcficcxcmplumproponit_» 
generalis de reftitufone fpoliatorum axiomatis. Et in noc exemplo to- 
tushujuscanonisambitus fubfiilit, neque cujusquam alterius mentio- 
ncmfacir,{edtantum, qvatenusreAitui dcbeantEpilcopidcjc£Vi, expo- 

3« QjDdflde reftitutionefpoliatorumanteanihilqvlcqvam inpe- 
nercconftitucum fuifiet , fatcor utiliter hic adhiberipofle interpretatic * 
nem extenfivam , five progreflioncm dc difpofitivo exprelfo aa non cx- 
prciTum vcl ^ r opter identipttcm vel proprer paritatem rationis, de quo in- 
terprctarionismodo fiibtiliter 5{folidc agit Franikiustit.eieli^th.ftitm.j^, 
fe<j<j. Et hac fcilicctratione ex qvamplurimis confultationibus m CodiceL» 
Juftinianeo contcntis , & ad fd£lum adornatis jus clicitur fimili fa£lo ap- 
plicandum, L i.§. i.f.dtcon/htMt. PpJ.ult .C. delefih^Scdquia ultraid, quod 
jam anre conftirnttim cft, nihil omnlnn in przfcnti canone continetur,fiu 
ftra inde aliqvodjus novum cxpc£labitur, ^ 

§. 4. Do£^Grcscommunitcr inalia omnia progrcdiuntur, 8c prxtenj 
Pontificis iiitentionem,fubjc£ium, cui cxhoc remcdio fubveniri dcbeat, 

tam 
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tam amplum faciunt, ut ipfos etiam notifTimos juris terminos cgrediantur 
qvandoq ve. Pontifcx hoc agit, utjus conftitutum appllcct. Interprctcs, 
ut jus novum qvod finguntexplicent» Ille utrellring it . i(li, utam- 
plient. nie ut cafum propofitum ex Icgibus & jurc dtfiniat, ifti, ut cx hnc 
aefinitionenovumjus faciant Ille in qviftionu generedefinito, iri in inii- 
nito verfantur.IllcdefolisEpifcopisagitiftidcaliis omnibus.Ftiftiusmr- 
ditalis interpretatioinplcrisqvcomnibus hujus canonis aniculisoccurrt, 
JT. 5. PIusc2tcristamenhic viditjohannes PetrusdcFcrrariisin^. a-. 
tit.i.ghjf^6.mjfrt, qvando canonem hunc folvim in Ecclcfia proccdcie-» 
contcndit , etfi trcpide id afTerere videatur , cum in verbis antecederitibu- 
hiulto latiorem ejus feccritexplicationcra, a qva tamen recefijfle videri po- 
teft, cum pofteriora derogent prioribus, uti habct vulgatum JCtorum axis 
oma. Sunt vcro poft cum adhuc plures, qvibus aliorum extenfiones & 
ampliationcsnon usqveqvaqvc probantur,qvosrcfcrt Antonius Gabric- 
Uus tomm. conclHf. ttt. dt refittnt.fptl. concltif.f.rsum, i. & maximc intcr hos 
eminet Jacobus Menochius remcii. recup, XV. w. A^» 

J. 6. Sed hic vimfaciunrDod:ores,&agminefa£to,co3dunatis viribus 
communis opinionis,aepa3Aux</ov obtendcntes, canonihuiccam animosc 
infident,utverum cjusfenfnm prorfus excludant,digniqvicxeo ipficon- 
veniantur, &adrcftifutioncm condemnentur. Qvjatamendifficultereo. 
rum evitaturconfortium, qvodinforo veluti impcrent, &leges prxfcri» 
bant, faciamus interim cum illis, & analcfta eorum cxcutiamus.jfalvojure. 
.divcrfam qvandoqvcex cathedra defcndendi fentcntiam. 

,(r. 7. JHocigiturprincipiiloco ponunt, dari hoc remedium generali- 
teromni illi,qvi injuftepolTefllonecxcidit. Gail. U.\ohf.7S-'iffm.io. fivcE-. 
pifcopusis fucrit &Clcricus five Laicus, Augui^m.BaihoC ^tJh.t.num.^, 
Ant^Thc(Caur.Dtcif.29.ri.i,irtf.Ko\3r\d.aV^\\e-vol.i.cor./il.j9.rt.s. Qvam- 
. vis cnim hoc remedium fueritabEcclcfia& EcclefiafticisViris &prore. 
bus Ecclefiafticis principalitcr invcntum, tamen nol uerunt in vcntores de- 
negare illud remcdiumlaicis propoflcfrionc rcrumfuarumrecuperanda» 
uti ait Cafpar Caballinuswi/^V/*^ . Tog-p^t- 

Ita refponderunt Domini iifi JLnhbcvt mullev» Vtfi-cmbte ^iiX^a** 
• IinracnrAuguft.i^4-T. Obnmigldf^ ^ci' iQt0c IVtitjcf^ci t^or.? ^ 
voev(fiZempdboffvcvrvcnbct/ ^:g4.iibbcrt mulicr hm Cleri- 
cus,ron5crn Laicusn?i5rc/ i^r iXii<b\emes €^ctl« bouamlidcm& 
-^i Z ti- 




, tituIumDor (idy^i\tte/mb MMbbet^ l0Uet tummehv biefe ' 
ubev^Hn 3^bt^ im fovt^clUUet l^jfM^fiktt/ tkHn^ 

■j |»uU|^l'>i'r ^4ira^ebrer tncrnutf ^ifkuf^^i exrcnditrf n/ tmb Uif 
, • • re^f)^nia^ii?:v tirul ir. (illbiervcrrlyanben / mi<^ folcpes o^ne^Ve^» 
|)iti5c*rung cut Dorgirja^f: .K^CJti.Tbet^en prarfcnption^if f<jlfs 
gacivobl gf|c[KOfn nu;ij. crfcljfincf fiif jTinchr &iiirrtU5<iliciii:- 
.. ; - l^albcrr (o vtcl/ba^\tc:>ac^ten tMett lUiiiictn rjc fra!tcrt©4<i>ei^ 
lliti) XUnftanben ndf} Atiionem ati$ aJt0C3Ogciicincanenerc4t9l^ 

frandaa.q.u i0i^er ^etr ^e}t^M^0ni»rrcfirCe^ip^ 
o/Taniu^elfeft mtftettoiitJfien/ mtbweHnetcbiQeUmil^nb^^^^ 
(rtitger/ i(Fer o^iir vor^henben or^eutlic^crt Proccji i?oUf^^|ii?k 
;->. Iic5>iju reftitiiircft'mi(|)fbc uu^jUDOccr 6er(jc/^<?lt reliituirt/wtwr 
4fi 4><tuptr«i<f?c jijst ciruici^teit ^^n-^/^^i^r ^ 3ui>crf<»t>renj$tll» 

^ $• S» NecdillingvuntintcrpofllflbreSyUO-uip^verecalcsfQcruit^annii- 
^deMtotes, fiq vioemdt hU cotiipecett tafe 
Aiifi«r.aA CapelhTholorftf^. 4tt'iu*^ CaeCContardl^fc m at mnt 4Ui»l 
f»r, ItmitM^mt, ir» jSig; Scaccia de appcll. f. 17. /rmi^. 6* numb, 6^ n, £e 
ind&nondbmino tantum , (ive diretium is b;|beat dominium,.fiyeuti 
& illi tum qvoc^ve, qvando hic alienat fine confcnfu & non refervato jure> 
illius, Rot. Komiin, part.i,4iectf, 2Sj. (Id cciam ufufruftuario, Stephanus 
Gratian*^//A'/'f,^rr»/c4'^.:?//.Commodatario6{Ucpoficario, Ant. GabiieL 
€»mM^couciHf,liSnf^tit^derefiit,Jp^^comlitf.s,.ft^if, Vincent. Carocc titdMjL 
titJtt4fmmf^^irj(6\{SeaitM^i^^ cprdl^ 
iciif|?ilihQi And. yaUen£><r.i»nB^«f .yjMtjT.i.». £. eriam cid resprtil^ 

«o conceffiiefi»Meiiocb«4^*^' aliiMiic^plhiia^at^ndi^^^ esU^cplp' 
: aonedari contendunt;. 

J. 9 Et ur plcrsqve omnc'- a^lfoncs rcrpcrfccutoriiaf FiercdlBiis dantutt. 
ffcetiama^io cx hoc canrnc hcrcdibu^ dcjc£}i applicari folct. .Ratit cft,- 
q» ia hcres; reprspntat pcrfonam dcfun<^ti injure crcatoaftive fi^palTiyer 
' Rul.intl.a Vailetw/^^.f«if^..;d.w^if, Et proptereaetiamad heredishcrecteill 
jus iilodtrai^^dcmiwA^^^iptfi^ Uotimveirdcixain adi^nihi*^ 
>£iccei(&e«t^Kq)^tanleat,video agitatiim aMenpcMq^iiiww^X^n^^ 

' rfcilea^qygad ie4!ltoNi&ftlHliiiw, co^ 
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tentam q vxftionem magis fpc£bnt. Ego fimpliciter aflcro, non tranfire 
fine ccflione. Regulantcr cnim fine ceflione obligatio vei aclio perfpna- 
lisakerinonqvxritur. Joh.bichard.^^^/./AC^i^^/^r.^/^r.w.^. Cedi auterrL* 
hoc reraedium poflfc nemincm adhuc vidi, qvi ncgct. Vid. Ant. Tiraqvell. 
deretrMtElJignag.^,26.^U3. n,tS, Ant.¥ah.Co^Jth^4.ttt.29. rt.j. Marius 
Giurbd aeeif. tt.M.s, Qvod vcroMenochius&antc cum Johannes Mo- 
hedinus<i^c/^.^o, qvcm feqvitur Johan. Aloyf Riccius decif^g^o, ideo dari 
hanc aitionem fucLcirori fingulari puMnt, qvia fita£Uoinrem fcripta_» 
non cohxrct. AdUo cnini in rjm fcripta dicitnr ratione rci conventiaut 
convenicndi, non ratione a£toris, pafTive non adlive, qvodconveniri pos- 
fic, qvi pofTider. Joh. Coraf /. /. m'{cell. 21. 

10. Dcfaiptioncm fiibjeCti, cui compctathxccondiiT^io, limitatj 
qvalitasadjcila, qvodfcil. illi hocrcmedio fubvcniatur, qvi injuftepos» 
ffinone cxcidit. Etqviain textudicitur, redintcgrari debereomnia , per 
^vajcnrtijve tnjti[tMCsiuf.u qvis rcs fuas amififTc proponatur , caufarum ifta- 
rum ambitumtamlatumficiuntDoQores.utnullipUneexceptionilocus 
lit, &pcrhncregulxiftius prorfusabfolura alferatur firmitas, non atten- 
denccs. djexfpoiiatis &ejeitis Epilcopis textum agere, acqveficcaufa" 
rum injnftirum mentioi^em ad tjeilionem &fpohumcommiirumreftrin- 
gendam elTe. 

11. Hincadco fit, ut non ilhim tantumjuvari hoc rcmedio ftatuant, 
qviajudicc per immidlonem alterius ordinc juris non fcrvarofpoliatus 
eft fu.i pofrcfnonc, Auguftin.Barbofi^^^iE^.^ n.g. Catf Barz. dcctf^^j. nnm. 2s, 
qvia fcil judoxtdlircr procedens proprivato habctur & violcntiaracom- 
mitterc dicicur. Achill. Perfonal. rfir adiptfc. poffeff. jsk Aymo Cravett.co»»- 
fti.sei^n.j. Anton.VeTez.Cod. ttntlevin.iS. Sed iftosetiam, qvi excidcrunt 
pofTclTioneexcon^raftu invalido, veUui denegatur folutio, fiageus prx- 
tendat fe eire in poflclTionc percipicndi. Joh. Rapt. Cofidirented.ftibpd. 49*.'n, 
I. Qvienimreditum vel ccnfum annuum folvcre dctraftat, autfervitiaj 
veljuradebita, puta publicaspenficationes praftarcrccufat^ispoffiden- 
tem fpohare dicitur. Andr. Gail. /. 2.cbC7f. n. u 

j. II. Utrum is, qviin minorcnni jetate tutorisvcl curatorisfa£loveI 
etiaproprio pofTeflioncm rerum fuanipnamifit.fimajordeindefaflusfu- 
erit, juvaridebcatrcmediohocadrecuperandampofreflioncm, multa 5c 
prolixa eft difputatio apudl^enochium rcmed.XKn.ior^ id affirmantem. 

» Z 2 Scd 
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Sed vcro i qvidopus erittumrcftitutioneprxtQriaintra qvadriennium-* 
peteijda ? dc qva tantopcrc folliciti funt Dd. qvandoqvidcm ad cxtraordi- 
narium remcaium recurrendum noncft,ubi pracftoeft ordinarium,/.f^.j^ 
Aeminor. prxfcrtim fi verumcft, qvodpoftalios ait Cxfar Barzius</»f i/i/i. 
j»pr.remedium,dcqvoagimus, femperintentatumprzfumi, fi derecupe- 
randa polTcsfione agatur, qvo etiam inclinat poft alios Wcfcnbecius ctnfiL 
£U ff* ^9. }o. Deinde velim cgo ulterius informari, utrum putent Do£lores, 
etiam poft qvinqvennium a minore majore fa£to agi polfc hocremedio 
ad rccuperandam pofTefrionem in minore actate fine decreto alicnatam ? Id 
fi a(rerctur,difficileeritJuftiaianoin/./?//.C./iw.i/./«ifi.fineexprcfsaconfti- 
tutione nova obloqvi. Et ha£lcnus ego ncminem vidi id airerentem. 

§. 13. Demalac fidei pofTcirorcrebusfuis fpoliato plurimaadhuc inter 
l>o£lores lis eft, utrum is remcdio hoc uti qveat. Ncgativam tucntuE_* 
Anton, Gabrielius<<. Ulf.j. tit.dertflit.fpol, cortclufu n. 2f. Joh. Gutierrcz.C^». 
^vtfl. lih. I. c.34. n. 76, qvorum ratio praccipua haeceft q vod jus Canonicum 
malac fidei nunqvam patrocinetur , ncqve foveat occupatores violcntos, 
aut invaforcs. Affirmativam vcro fuftinent Robertus Maranta ^wrf . 4* ^ 
•rd.jttdic. dtft. 7. n. to. Joh. Menoch, d. l. n. 61. moti pcr c. s. X. dt rtflitut. Jpol. & 
verba Gratiani finaliafubc<i«, Deuss. f.i. Mihiicntentialempcr vifa fuit-» 
optima.qvac manifcftumpraEdonemcontramanifeftum dominumnon_j 
effe rcftituendum , nec ullo remediojuvandum contendit. Vid. Bachov. 
in Trtutler^ vol. 2. difp. j;. th» j. Ut. C. Wiflenbach adiit. de vif^vi arm, n. ig. 

/.14. Qvandoqvidemautemillistantumprodefrehoc rcmedium vo- 
iunt Do£lorcs, qviinjuftepofTesfionefua excidcrunt, facilehinccolligi- 
tur, ad eosminime hocpertinere, qviculpa&fa£lo fuo cxcidrrunt.Marc. 
Ant. de Amatis dtcif,4o. n. i^. Aug. Barbof adh. t. w. 7. Roland. a Vallc vd. 2, 
confd^ SQ, n, 26.&V01. 4» conftl, 72. n. 2, Carpzov. part.2. confl. t, dcf. 2, Qvi cnini 
fa£to flio cccidita pofTcsfioncut cft is, qvi ipfe contraxit, aut concr.ihenti 
fucccnit,feipfum{poIiat,nonabalio fpoliatur. Anton.^ab Cod.tth.g, tit, 
.S.drf.g. Qvarationenccillihocremcdiumprodcft, qvirafTuscft publicc 
diftrahi rcm,qvam poffidcbat, qvia&isfd£lo fuoapofieffionecccidifle-» 
videtur, cnmfactum&autoritasjudicisnoncreditorisi ied debitoris fa- 
£ium cxiftimetur. Id.Fab.</./.<^«f.-?-#» 

j>. if. Numcademfirrarionegligentis,fubdubitant Do£lorcs. 
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n.if.fe^, Sed a/Rrmativam , qvxtenet, ncgligentiam perlapfum decennit . 
continuatam excludcre hoc rcmediiim, magis communem eHc dicit Ant, 
Gabrie!. i, co.tchf.j. ^8. Joh. Carol. Antoncll. dettmp. U^mI. l. 2. c. rtnm. 4, 
QvaEftioharcadmateriamprzfcriptionispertinet^&dccidenda hinc criL> 
infr.i, ubi de durationc hujus conai£tionis agcmus. 

J . 16. Cseterum a£lum poftea ex partc fpoliati fub/ecutum ex q vo con* * 
ienfus aiiqvis clici pofTct, iion purgarc violentiam, & cenferi involuntari- 
um,exdo£iriiia Bartoli notat,&maximum fcftumviva vocedifputando 
le4eciflceSderedicitRodcricusSvarcz4/^^4f. 33. n.f. Exqvocoiiiicipof- 
fet.ncqvcrcnunciationcmjuriscompetentisinfecutam interdi£}um unde 
vi, aut rt medium hoc Canonicum excludcre, uti ipfc colligit Svarcz. Cui '* 
egoidc6adftipularineqveo,qvia &cedcrcjuremeo &rcnunciarc polTum 
prolubitu. Et qvis vcrb tiim cffe£lus eftct renunciationis, liutiliceret 
bcncficio, cui renunciatum cft ? Nifi ipla ctiam renunciatio vi exorta ftie- > 
rit, q vo cafu finc dubio fubvenirc cportet rcnuncianti.Et dc tali cafu intel- 
ligendum vidcrur,qvod conftituitur \nc.2.X^d*refi.(pcl, 

§, ly» Etha£lcnusDo£I:orum fcntcntiac,qvasqvidemuniverfas&fin- 
"^ulas inconfli£tu difputantiumdefendere , & fuftincrehaudqvaqvam-* 
aufim. Qvin potius noftra fententia hxc eft, non aliis competcre noc re- 
medium, fiqvodeft, practerqvamillis, qvibus interdiftoundeviexperiri 
licet* Pradicisqvodrcccptumcftin foro, ament illi finc rivali, fuisqve.» : 
fruantur ddiciis* Nobis non licet efie tam pcrfpicacibus. 




CAPUT IV. 

DK SUBIFCTO PATIENTE SIVE 

REO, ADVERSUS QVEM CONDICTIO EX HOC 

CANONE INSTiTUI POTEST. ^ 

§. I. 

DUbium non eft, dari hoc remedium advcrfus omncs illosjadverrus 
qvosinterdi£lum undevilocum habct. Dabitur crgo adverfus . 
eum.qvi vialiumdcjecit.etfi ipfeamplius nonpofndeat, & fivcj,., 
Tdolomalo, fivcculpaautetiamfineculpa, polfidere deuerit Ui*§.}^*}ui6^ 
l, 1/. /, if.ff. dtvtf^vt drm^ & Cvejuftain pofit/Tionis caulkm pr«tendere qve- 
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at, qvia tbrfeanteadejedlusipfefurrat, fiveinjuftam i.t,f,}».l. J. 

ir.<J. hi(},eleimerdiR. five ipfc dejecerit, anfamilia vcl ejusnomincjuf- 
fu, & rati habitionc alius</. /. /. §. n. u. l. 3. %> //. eod. Sic & ad verfus heredem, 
& bonorum pofll-iTorcm , pcrinde ut ex caafa interdi£i:i a£tio in fa£tum_* 
competitinid.qvodadcospcrvenit, dolovemalo eorum fatlum ell, qvo 
"minus perveniret, /. /. $./. C /. cod. 

$ 2. Ethoccftfcil. qvodincanone rcfcrtur, captivitate, dolo,autvio- 
Jentiares oportcrc cfTcdepcrditas, utrcllitutio locum habeat. Inomni' 
bus enim iilis cafibas etiam intcrditlum un^'e vi locum habct. Dc vio- 
lcntia ncmocll qvidnbitat. DccaptivitatcrcfpondetUlpianus /./.$, 47. 
ff.de vi&viitrm. eum qvoqvc dLjc£tum vidcri, qvi inpoiresfionefua vin- 
ftuscftjCtfi paradoxon videriqvcat.mancrcin pofll'shone5( tamen dejc- 
£lumdici. Dc dolodifcrtusefttcxtus 'ml.3.§. ii.Jf.de viffviMrm. Hocin- 
tcrdi<itum, ait ibiJCtus, ctiam advcrfus eum proponitur,qvidolomalo 
fccit, qvoqvisarmis dcjiceretur. 

§. 3. Dcjcitio fcil. & fpolijtiolocum facit&intcrdi£lo, &hujcreme- 
dio. Necaliastencturqvis,ni(igvatcnus iftius dcjc£tionis participem«» 
fe fccerit. q vatcnus Cd\. vcl ipfedcjecit, vel dcjc£tioncm mandavit , aut ra- 
tamhabuit ir.u.ff /etj.Jf.eod. Non intereft- dominus fucritqvi de- 
jccit, analius, qvia agcntiremedio hoc non poteft opponiexccptiopro- 
prietatitf, Vincent.deFranchis^^ft/y^^o. Anton.Gabricl./» f.comm,r.-. 
coruhtf.ttr. rejlit.fuol.concluf.s. n. 142, ut tamen,qvod fupra dixi, cxcipiatuii.»' 
cafus,qvonec;ocinmeftintcr manifoftum prxdonem & manifeftum do- 
minum. Vid. i^ctr» l'aul. Parif conftl \, n. 1 5<j. H. Zocf de vt fif ami, Twm, 

$• 4. MultomaiTisigjturdabitiirhocremediumadverruseum>qvipro- 
pterjusaliqvodinfirmius,qvodinrchabct,ponidentem dcjicit. Ncccnim 
cviiqvamlicetproprinautoritatefibijusdicere,autaIrcrius poflesfioncmj 
invaderc,ade6 utncccreditcri !iceat<itra conventionem vel prsefidialcmj 
jusfioncm dcbici causa rcsdcbitoris arbitriofuoaufcrrc ',//.C. tyc/j/^w. 
Convcntionisautcmlcgeexiftcnte.qviin^^rcdirur pofl^«sfioncm , vim qvi- 
dcm faccrc non videtur, attamen autoritate pracfidis poflfesfionem adipilci 
debet/.i, C.^^t-pf^wr. ViJ. Marth Co\cudeprocefs,execttt.p, i.c.s^n,\ 4. &p, 
S, c,j,\n. 29. C ujac. /. 16. ebf. 12. Bacho y. de aElion.difp.^t. «. ^S, ctrea.fin. ^ ,^4 'retttlmjf^ 
^ vot, i,difp, II. th,s,inJin,Ytdinz)ii.tit.depignor,tj,44, Vincent. Hondedeus^. > 
■ - , * ' • 2,conf, ' 
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" ir. ;fi^porrd volont tnterpretes hocremediumetiam adverfus il- 
lniii«i^ i>ttinorerenf immobilem emic non %vatliblennitate per ftatu- 
ifcn reqvifita. Rol. a \'allc vcl. u confii 4^ item adverfus Creditorem 
pupiiti^qaifub bafta quidemfandumpui)iltaranemit, & ajudice in pof^ 
leifioiiem ejus rnittitur, misfionem'tamen illam tutori pupiliinondenun- 
crav't. Aiit. Fab- Cvd. nh. s.nt.s. def. u. &multo ma^is advcrfus eum , qvi 
exrubhailationibus nuiIis6ccontrailacuciformamta£lisrcmposiidet.^Id« 

§. C. Nondiri hocremcdiumadverfus eum, qvi posfidcrc (Tcflit fta- 
toit DavidMevius/>w»7.;.<^tc//^^. idcoftil.qviais, qviconvcuiiur, rt-ftitu- 
todificultatcmhabeatneceneeily qvam nou habet, ^vidciiit posfidere.^, 
idldo1odefii& Mihriecasvidetorr Necenimprxcisdneceirediadconv 
diAIonestales^avibusteneturpratdoyrapfor Scqvicunqueviolentus» po^ 
USot, otremipuunrcflituat, qvod phyficeimposfibile i ft, nonootantum 
djrfb,<pfando rcm iprcdoloautfine dolo alienavit, fcdetiam qvando rcs 
prorlli^. oxt!n<ila cft ; Scd imo (ufficit, ut condemnari is queat ad totam rci 
aeftimationcm praftandam , omnisqveejusqvod inter eft, qvo pcrrinct 
textus in s.f, decotiaili.fnttiv. Poft interitum namqverei, aftimatio eft in 
obii^a.iione I.tu6 de cvfi{tit^pe€mtJ,w, jT. pm-Jf' K Neqvl^videcr»^, „ 
^interdi£bumandevtcompetatadvermseom,Qvfposfideredefiit/.a.i^^^ . 
jlt^ti^/ i9*/^<^^^'t''^''^'^*&^ocrenediamiqyoamultopin|^ 
' iyilliry competerenon dcbeatr 
^ 7. Adverfiisheredcmfponatorisa£^ronemin fo£lumdaridi«iiij»a * . 
^^t^f^mh.ffatvtff viarm, lAedfc. qvia interdidum ipftimnon datucj 
t^*f.^tO.& &q\iidcmmid,qvod ad cum pcrvcnit, utful, lucrum ci 
^orqvcatUT './.ir.adnormam aliarumactionum cxdelido vcnicntium. 
tfS. l.4nf. '<: '^V/. i. % ff.de cAlumm^t. Scdquid eft, quod dicirur in tcxtu no- . 
ftro.rcdi! f^^irdiui H effe omnia, qvx \\o\u\i\3Lmajorum perdira fucrunt ? Sic 
enim majorcs ppcll-ntur, qvifuntintcr pareiites/.io.S././'^^^'"^*'^''^'*^* ( 
&quandua,^ ijii,quorumhwredita«em acqvirimus,lkinquornmadeolo- 
<fl»Alcce«m|is,utieft adpracftrts ncorocium maxime illqftristextusin 4 
H^^^f^ ^^ttbididtui^Titia,p6fie£oniimim^^ c«attada per- 
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clurarc & fucceflbrem autoris fui culpam comitnri. Vid. Cujac. adc./i^ 
ig X, dt rt/Htmt,fpol, Si igitur, qva: violentia m ajorum occupau funt, xed- 
integranda funt omnia» non id caAtiliii,quod ad beredem per venit 
endumerit. Atqve fic aliqvid fin^ulare in hoccanone conftiti 
4ebttQr« Ego mendum fubc(Tc arbitror, 5c pro violcntiS majoratil 
malorfwi^^M mi^if duplici feDiii»velqvod major dicatur violcj^lia^^^ 
fiipcrat captivitatem, velqvodnoncxcuferurfpoliator, ntmaxime, 
vimmajorem,qvamGr2ci &iS /3»«v appellant, /. ^t. JT ^ 'er.t^ rcm obla- 
tam Jeperditarn efle cxcipiat,qvia fcil. cafus facalis eum a rertitutione non 
liberat/.l.^.i-^.j^i'^*^^'^^ «"'«'■'w. Nifi hocmodo corrigatur tcxtus, difficik 
eric adftatum cauCr, qvem (upra fap, formavi, verba applicare* 

8. Adverfos tertium pofiefibrem fingularem non daribocroiHR* 
9ni«argumentumeft»qviaDec intcrdi^l:um unde vi adverfiis cura 
l^kj^f.*Uvi(^viarm» Jamla:pec!umdixi,nihii noviinhoccanone^M» 
ftitutumcfle.Scnil nifijuscommunerefcrri.Ratio^./.7.eft,quiaa£liopcr- 
ibnalis, qualis eft interdi£lum unde vi, non fequitur fundumh e. pofreflb^ 
remrci/. if).ff.SCt,lrebeU, Intcrdiftacnimlicetin rcmvideaqiurcgfe 
cepta.vitamenipfaperfonaliafunt/. i.jJ.^./;rfV«W^r«^/t7. * v 

$. 9. HicmocDftrepcntemmihiaBdioinDumerumficCanoniftaM 
& LegifiarumnQmerum,quiferrevix pofiunt, abfi>lviitatertiQmpoiV 
Ibrem, qvominusconvenuiexbocremedioqveat» Generaliterhic^ 
ditqm e(ieajunt , eum qui quovts modo rcramfuarum poilesfionepriva* 
tuseft,a quovispoflcflbrerefiitui dcbere. Credamego,fi hancminitta'»' 
ditionem oftenderint, Sedcum nihil qvicquamde quovis poirdlbre inLt 
textuhabeatur. vcniamdabunt lUi.riqiudegof^miamdiverliimy ^nudc 
eorumairertioniillico non adftipulet. 

19. EftvefdinteripCbsiUosinfinieaqQaft^nmiunadiibepantiiiS 
Cum enim pofiefibresinter fevald^difieraDt,Qc velbonaefideifint,Ml«ii!» 
befidd» dtinteriUosaiiiabaotore vitiofo, aliiinon vitioforemaccelti^ 
ffint,perpetua hinc nafcitur cofitroverfia quatenus intentare liCeathocil^ 

mcdium. QvampluriminonmalztantumfideipoflcfTorem, ftdomnem 
ctiamalium,qvar^tumvisbona fide&juftotituloremposfideat,conveni- 
ri pofll' contendunt. Anton. TelTaur.«i<;f num, \. Joh. Aloyf Riccius 
dectf^Sl' Anton.Fab* C«i./iK#. m.^ def, i ,t^dcf. 26, Mynfing.c«nf.i*#^f 
i;, Jo£ Lttdovic, 4Kif,if' »• 7. Steph. Aufter« adC^peU, TholoiT ^vmp, ^ti^. 
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"X. Gaiiblta). CaiTador. r^r. de refltt. fpol. decif. 7. Si^. Scaccia dejudtg. l. 2, c. j^n^ 
, 96i.CzL&iTz.itectf,j^.n.^f. Barnab. CornAzzRn. ^ectf. 2^2. \Vefbiibcc.co'{/7^, 
^.ff,7^.Aliiveroadverfusbon2Hdei polTclTorcm intentarinonpoflehocre* 
" inedium,verius putant Andr.Gail./. Ac^/.7/.«. i I. 6cadeuml3brn.Gre- . 
. sj^^^^^^'^)*?;^^''»^^ AiMir,Fachiiieus/.i.r9iVAw««<^.u. Ru^salii 
'^. JipH|ii^iftu^ 6cbdifHn£teadver^^^ pofrefTo* 
. f eoi aah volunc, fed excipiunt cum bonudei pofle^rorcm , q vi non a ipo* 
/ iiatpce , fi.*d alio bonx fidei poi&irore remexaliqvojufto titutoaccepiL^ 
* . Joh. Guticrrez f t»«/f. cartgn, hb. u cdp.g^, ». 6s. Anton. Gabriel. d. concluf $. 
*v#^ Ani^i^Pcrez.Ca^«M^vijMri«,^«kJacob.Mcnoch.rn»f^ 

sAi^ i r* Ejgoperfloinfcntentia.nuIIocarudarihocremediumadverfus 
HSR^ P^^^^'^'"' necadmieto htc diftin£Honem, utrumboiut an m\at 
jHjiwiuerit C^iiroeiilmeftanteIbnoceiidtni.teinjpora»c(juseftde- 
ipkali$ lii i^.fipc i^X.<ie re/litut,fi»l neminem putade, hoc remediaa^ 
' ^y^^JfmB^fittdi tertium poileirorcm, qili remi^olio ablacamfcienterrecepit^ 
•;Si"m aIiasfTufh-afuamilHcja£laret6peramPontifex. Pofitohoc, iitinc- 

fariomnino non poteft, a majoriad minus reftcinfero, ncqveadvcrfos 
onz fidei poflcnbrem ante Innocentii tempora, imo nc tum qvidem com* 
petiiirc. M.igiscnim probabiJecft malxfidcipoireiroremjudicioconftrin». 
,gipofre,avameum,QyibonSfidercmacc|vifivit. Vicisfim ordineinver^ 
. . & infefmcjfrateittii Do^onim ik minorj ad majus : Siex hoc canoneagt 
-'^-op.tBit conhra poileilbrembonxAdei, iibrtiori agi potuiffetadverfus u* 
.ltim> qviicienter rem accepira fpoliatorc , ciqve adeo fuccesiit in vitium, 
.Sedagipotuifre nega-- Pontifcx</.f. ig. Ergo adverfus tertium pofTcfTo- 
'* fcmantefnnoccntiiconftitutionem planenorvpotuitagi. Vid.Joh. Gil^ 
tr^ <pgtt:Qzd.i,n.6^.\iQnr.7.oe^.Adttt.dsvi(^ viarm.n.U. 

't^T-J. 12. Difficile tamen eft ab veterum Dodorum placitisinjudicando. 
.isttlderet Sicenimperfvafumeftinforoverfantibusa Baldo,r>f/.«/#.C,<fa 
MfM^* iSSfi^. #•£ 6.^tiqv08 Do&ores magn^ veneratione efle prxftan* 
•rmBeilRtodernis, pondere, numerot 9t menfari. Qnp 6ifactt» qudd etiam 
i^nleoantiq isfimum qvodqve.vcri5{imumc(recrcdatur,utira plane fru* 
-^jOl^eum iity finenova, lege (ententias in foro receptas refellere& abro- 
"^feite.; Qyocirca maluimusnosad reqvinrionem partium ex fcntentia Do- 
&|Hm#^vw receniiiimus mfin^ $« to. re^onder^ amno vam ali^ua m. 
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qvalis vidcrihxcpotuiflet, opinioncm non expc<Slantibus obtrudere,6c 

fruftranco plane conatu diverfiimqvid conari. 

Itafcil. refpondimus^encfiCBr.®. xjtTOr^nctcn^rrnOfitjlcr unb 
7^\tht\\ 3U nienn Oftob. 1 66^ \VOt\\n nun qUi^ JC ^)tcrubrF 
4X\id) ^cvt^VxQct[cx>it[hcy$\xbtin($cnvcvmcymt / bic i^iqcn 
^crrcn (Brafcn bic bc^ct^rrcn Xcbn^hufcaUclifepcndentctitulo 
onerofoi:n ftcfjgcbnTcfyr/ \xnt> cnbUdfbic ^cd^ts-^ILc^^tev bax>ct 
haXtcn/ bn^bic praxis bcs beneficii cx c. reduitcgranda ? q. i. ni^t 
jlltjrr |>rtbc / fi Ipoliator convcntusprobct, quedtemporeallegati 
fpolii aliiis vel ipfe pofTcdorit. t>cnn^d} ahctmb bicwei\ 2>cf 
tf fI4)mrf)rcbcrtaufrcmc0Ctt>i|jcoctt/ vocnn e>4sfpolium 0cfd^c# 
fjCftfcffifoU/ bc^ichcnf <?urf)foId)C8 bcr6cmbeneficioc.redinte- 
grandanic{>rnorbi0b^bcn/ \^onbctn nur tbrc antiqvam.urt^ bcs 
^rrrn ^Mgcrs noviorem ponesfionem anfubrcn ^orffcn / fcld?c« 
beneficium and) bcajc{)rrcr.?\cd)rdlct)rcr iXXcymin^ nad) advcrfus 
qvrmvis poir^florcm, UftiJCrtcf^rcr cr bas fpoliiim ntcf^rbcgrtttgcrt/ 
rtUcf)nt4)rlV>t|]fnfd[)t;fft5aiH>n hat/ fonScrnbonafide^icpofleft 
crlangc/flfzrrfin^ct jf. ^ocrfdbctrtct^anticnbcro allcntbitlbcrt 
|b vic\/ba%/ in '^txW kgtc bcrbringcrt/ ba^ ftc tn bic bcgcf^rrcrt 
Jlc^nflucfc trurcflKf) immittirct / !3^rtCrt ^tcfclbcn biWici) rcftitui- 
rct;tt)cri>crt. P.K IX). 

Et in fimili m L. V. H. (i5r. Mandatarium ju VO. Menf Sept. 1 671, 
IXJcrtrt rtun ^kicl) b<\& rcmcdium ex c. redintcgranda aud) voibtt 
b n tcrtium poricdr.rcin gcbn:»ci)tircrbcn fan/ wnb bcr iHrmfclbcfi 
K'ix?c[u*tcr?^ccf)r5=icbrcrincmmijrtad) tturi)tcjc5/ ^afJ^^U* 
gcr antiqviorem wnb iVfl^grcr rccentiorem poflelTionem ^<2bc/ 
^rtrcjctbrtrtiDcr^cnt^tfrff/ tt)clc()c« bcrttt trt gcgcrtirartt^crt ^all 
0iirlcid)tbcr3i:brtJ?<]|Crttf?/ &c .^te artijcfubrtcrt exceptiones <inc|> 
bcn iiiterdiftiv riciiperanda: unb bencficio exc.redintcgranda fct« 
nc8ir»c(jfscnritcgcFigcf(^tircr5cn/nocf)^ic,^cfuif)tc reftitutionj 
<juf| {jaltcrt incrtcrt. C^cnnocl) ithcr iinb ^icitJcil cnncl^tc« reme- 
dium ex c, redinteerandat)cr ^cci)t3.'ilc(>rcr bcfl^inbiQtn 
nungn.-icj) contra fingularem fucceflrorem titulo &bona fidcpolfi- 
dcntcm , & caufam non a vitiofo fcd bonx fidei au^ore habentein_a 
nic|)t 0cbrtfUif)t / nocj) i)crfclbci)rti)Hrci) in 2lnfprutJ 0Crtomn:rti 
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voevben tan &c. ®o n'fcf)(mctbi^nricnhcvo'fcvid/b<t§^€vc<Bv. 
i>cn<^. mit fcmcvxyov^cfcpu^tcn exccprion inrenrionis&fadti^nii^* 
fitm fiindircr/ uni) ^armit jiif^orc ji jlr X>. 2^. W, 

CAPUT V. 

DE lUDICE ET FORO COMPE- 

TENTE. 
JT. 1.. 

E hoc qvidem nuUa plane in textii fit mentio. Qvia tamen ex in- 
terprctatione Doftorum non Clericis tantiim, ftd Laicis etiam_* 

fpoliatis hocremtdio fuccurritur, confeqvens hinc cft, agitari 

, hanc caulam in utroqve foro poflc, Ecclefiaflico vel ci vili;prout rci Ipolia- 
toris conditio vel qvalitas cauiar cxigit. Ncc enim hic fpcciale qvicqvam 
conllitutum reperitiir, led applicari ad pracfcntcm matcriam potcrnnt o- 
mnia, qvz deforo competente vel conftituta jure habcntur, vcl in praxi re- 
ceptafunt. Atqveidcircdagipotcritremediohoc,utide poiTesConein-» 
genercjureciviliconftitutumeft,vclinforodomiciIii, quod habet fpoli- 
ator, vel in fororeifitx, pcr/.w». C. ubtMpefjef.a^ioport, &qu2 notat ibi 
Vultejus atqueBrunnemannus, Add. Joh. Gutierrez ean.^jvtflj, i.tj.s^.n, 
j.Ludov. ^o^h, ifi tr.wtindMtidemAnut. chf,6,n,;». 

$, 1. Communeaxiomacft,aftorem(cqvidcbereforumrci, aqvota- 
meiiexcipiunturcauf* priviiegiatar, qvalcs funt Ecclcfiafticx>qvas in ju^ 
dicio Ecclefiaftico agitarimoriseft, adeoutad talcjudicium citaiusLai- 
cus comparere in tali caufa teneatur, neq ve jus rc vocandi forum habeat. c . 
t.X.AcMrintr.cuff n,X^def»r»comp, Qvando igitur fpohum commiiTum-j 
cft circa res Ecdcfiafticas, dubium non eft, compctentem judicem eifc E- 
pifcopum. & innoftrishilce provincjis Coiififtoria. Vid. Joh. Gutierrcz 
tHnon, tfv<tji.(ap,}4,n$tM. 6.Jttf. Scd valdetamendifputaturadhucintcrCa- 
noniftas, utrumcaufaponcfibriactiamcircarcm fpiritualem tcmporalis 
jGt,&fecuIaris,anver6Ecclcfiaftici fbri, plurimis in id convenientibus, de 
poiresfione & fpolio rei fpiritualis cognolcercpofic & debercjudicem Lai- 
cum, quos fcquirur Alvarus Valafcus confnltttt,^^.n.s^ Gvid.Pap.yt-^y?. j, 
Anton. Bengcus 8c Franc. Pinsfbn. de yefitfie. adverh. c»ntefa eap, 2, 1. pag, 
436,437. AJicer, 6ccumdiftindlioncrelpondet Jacobus Menochiusrm/JL 
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recup, Xf^. n» 234. Qvare autcm pofTeflbria in caufis f})iritualibus judicia La- 
icis reli£la fuerint,optimeexpoait Cujacius adi. 4, X, <fvtfiLfint U^tr. Qvic- 
qvid fit de Canoni ftarum lcntcntia, nos hocjure utimur , ut caufic omne» 
. EccIcfiafticxinConfilloriisEcclefiafticis ventilentur, nonattenta diftiii- 

£lionc> pctitcrium an pofienbrium inftitutum fuerit. Sig» Finkelchaus 
^ ^ jwr, paironat. t.$, n.p. 
^l/tff' J. ?. AliaeftratiobonorumadpatrimoniumCIericipcrtincntium.Pri- 
vilegia enim Ecclcfiis q voad earum bona competentia non cxtenduntuE^ 
adCIericos qvoad corum bona, nifi a jure exprefse ftatutum fucrit. Fer- 
nand.Vafqv. 10.». tf;j>. Pcr confeqvens Clcricus Iifuscir- 
ca propriasrcs 8c ad ij^fum pertinentes in rcftiturionis judicio Laicum 
convenire d( bct coramjudicc leculari. Didac. Co varruvias uy, 1. refilnt.c^^* 
». 2. Sfort. OAA.cltrtflitHt.tniMegr.part^ /. <fV4fi. 32. art, ly. n. 125. Qvancjvam 
plurimihicdiircntiant, qvosrcfcrt&fcqvitur MichaelFerro Manrriqvo * 
dt dijf.9$ concord.ittr.for.ejv^.22^n,i, 

jr. 4« inudobiteraddo,nonefledifputandumampIius,utruminterris 
Iblvira Ecdefiz , anvero ctiam in tcrris Impcrii remedium hoc valcat, 
qvandoqvidem atteftanteMynfingero«/»/»r.i.o^/:i j. & \Vcfenbeciof»«/fA, 
Jrf.' jam diu id receptum)cft,& in tcrris impcriihodieprafticari qvoti* 
dianadocetexpericntia. Neq tamen valcbitilludaliter,nifiqvatcnusre- 
ceptum eft ; & fieri potcft, Ut in aliq vo foro particulari vcl planc rcccprum 
non fit , vcl falrem non fccundum omnes dodrinai & lententias Interpre- ^^jr^ 
tum ei fuperadditas» 

CAPUT VL 

DE MATERIA CIRCA QyAM,SL 

VE OBJECTO, PROPTER QVOD REMEDIUxM IIOC 

INTENTARI QVEAT. 

OBje£him hoc ad infinitas caufarum fi^urashodiecxtcndunt Fn* 
tcrpretes, neave dari proinde in ncgociis humanis qvicq vam pot* 
erit, cujusreftitutionemexhoc remedio petere non licear. Vul- 
gariscnimeftfentcntia,nonpropterres tantum Ecclefi.'c & Clcricorum, 
f tiam patrimoniales , fcd & proptcr res Laicorum quascuiiqueexcanone 

hoc 



.att . 
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hocremediufTi ddri, Stcph. Aufrcr. ad Capell. ThGlof f r«y?. 4SS. HMm^, 
Cafp^ Caballinus mtlUhijv, ^op coqve rcfcrunt non immobiles tantum,fcd 
etiam mobilt s. Mcnoch. d. /. «. i pj. A. Gail. /. j.ob/^ 7r, ». r t . neq vc corpora- 
lcs tantum, fcd criam incorporales. Menoch. ti. t. n. 200. A. ^a^oZM, r. n. 
u. imo pra;flationc5 omnf s tam rcales q vam pcrfonalcs, Anton. Gabriel.</. 
conclttf.i. «,7;. Stcphan. Gratian. ntntpt.forenf.cap. jr i .«. 17.7?^. Vincent do 
Franchis dectf.90. /». 4. Joh. Aloy f. Ricc. dectf. 9^0. 

2. Qvodfidcfiindamentohujustamlata?cxplicationisqv2ras, inL» 
prompfuclt rcfponfio, generalitcr dici intcxru, omniaeirercftitucndaj, 
8c fub illa uni vcrfalitatis nota omnc id comprehcndi, qvod q vomodo li- 
bctinpoiTcnione vclqvafifpoliatifuit. Admittam cgo, fiad excm^j-^liim 
verborumcdiftiPrxtoriiininterdi£fco undcvi QV^EQVE IBl HABUIT 
expliccntur, uti talis expHcatio habetur in /. i . § ^s- if.de vt^ vt wrw.Interdi- 
£lum enim irtud ad res mobilcs non pertinct, nifi qvatenus in rcbus foli.ex 
q vibus q vis dejeftus eft, rcfervatae & fimul pcrditac fuerunt 1. $. 6. l, iT» 
j^.f. de vt ^yi ar m. Qva ra tione neq ve pro ufufru£lu aliter compctet intcr- 
di£lum , nifi fundo uti frui qvis proliibitus fuerit, ut ait ibi JCtus. Et-> 
hoc modo explicari vcrba canonis debcre , dubium apud me nulium-j 
fft. 

§. 5. Saneverba textus de foHs Ecclcfiz & Epifcoporum bonisconce- 
ptafunt, atqveinter earesfolifiveimmobilia fuiflc pacet ex eo.qvodab 
initio ejcifti dicantur Epifcopi ; qvod vocabulum dc illis ufurpatur, qvi de 
relbro cohaerenri Ae\\Q\\iwn\Xyl.'>.^.^.if.(iivtf^ vt arm. utadeo&tiindi & 
mobilia, qvx in fundis iftis fucrunt, rellitui dcbuerint cjcftis Epifccpis, 
Eccurautemexhac fa(ili fpecie. qv.r prjcicr applicationemjuris commu- 
nisnihilcontinetaliud, jus nobis novum fin(;amus? &curlatiu«evage- 
mur qvam fcopns & inrentio Pontihcis patirur ? Siccuimfeorfim pro qvi- 
buscunqve rcbus mobilibus H incorporalibus nulia licec dcjc£tioncex 
fundo fada, wompctcrc & intent.iri hoc rcmcdium pofle communitcr fea* 
tiuntDo£tores. 

4. Qvnn ^ -rT.'!(l";r! vro if^xpasfim rcccptajinforofimt fententiap, 
qviscrirpv.. . >. os JCrost3mnudax,qviimpiignarcjudicia 

cxhoccapite vclic? Cc, . nclhotexadvcrfb ftantibus Dodloribus & 
fuccunjbtnduinuontampoudefe, qvamnumeropremcntibus, finonin 

Aa i fcUo- 
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fchol3,(altem inforo, przfertimqvando comraunis, qv2ja£latur,opinio 
ab zqvicacc fe commendat , qvalis eft extenli va iila hujus canonis incer- 
prctatio. 

/. j. Ridiculumcft,qvoddubitatumrefertThomas Grammaticus^fc- 
cif.i». n.s, utrum corapctat hoc remedium Sacerdoti fpoliatp corpore mor- 
tuo jam (cpulro ? Humanitatem omnem exuifle mihi videbitur lile Sacer- 
dos,qvieouti&reftitutionemcadavcrispctereveIit. Manesnoncfle in- 
qvietandos,neqvclepulchravioIanda, nonChriftianorumtantiim , led 
gentilium etiam ex pictate naturali profe£ta fuit fcntt-ntia , de qva videri 
poteft Conradus Rirtershuf L 6jitcr, Ud, c. if. Defidcr. Herald. adltrtuli 
polo^et, cMp. $T. Et qvae-ergo harc impietas elfet, petcrc, ut cadaver, q vod line 
praefcriptu Saccrdotis lepultum fuit, effodiatur, & in priftinum ftatum rc- 
ponaturPTantumabeft,utremediohuicinifto cafulocumdemus. 

^ . CAPUT VII. 

DE FORMA ET MODO PROCE. 

DENDI ATQVE PROBANDI. 

ANteqvam q vicqvam deccrnatur per fentcntiam advcrftis pr jfcn- 
tempofreirorcm, necclTeeft, utprxcedatcaufzcognitio. Andr, 
G^\\,2,ob/:-ji,Ti,s. Intereftenimpoffeflbrisetiamiusnullum ha- * 
bentis, non amoveri a pofTcrrionc » donec conftet de mcl icri jure altcri u s. 
Cujusreiratioeft,qvodmcliusfir, poftcirorcm etiam injuftummancre-» 
mfuapoireflioncqvamvismjufta velvitiosa, qvamlargirialtcri vitiofum 
ingrefiumdenovo. Odtavianus Veftrius#ff ^4.v.//^.;.f 4;»- «//.». (J. Hoc 
fcil. cft, q vod ait Imperator w JT. 6. Infl, de httrdia, eum, qvi dejecit, cogi re- 
fticuerepoftefllonem,licctis,cuireftitutio faciendaeft, abeo, qvivideje- 
cit, vi vcl clam vcl precario poflldeat. 

JT. 1. Judicium autem fupcr hoc interdiaoeft fiimmarium, ficuL-i 
qvodhbctjudiciumpoflliroriumaliud. Anton. Gabrie! concluj.i.derefltt, 
fpol.n.si. quoadfufflamenfciL ftrepitumque judicii&difpendiofas ordi- 
nanarum aaiOnum remoras, uttamenintcrimfubftantialiaprocpirus 6c 
juditiire^vijScaadbi^Wtf occefli? fit^ rctr, Frider . mtrdta. commntHr.i^ 
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n,s6^ ItaenimjudiciumfiimmariiiTndicitur, inqvo defimplicifirplano, 
fummaric 6cIevato qvodajunt veloabsqvcfolennifigurajudicii procedi- 
tur. drpzov. tn procefs. i it, .art, i.w.j6. 

§. ?. Etfi igitur iii fiimmariis fiiie libcHo procedi qveat, nec litis conte- 
ftatio ncc.iraria lit, CUm.fepe de K S. rcq viritur tamcn aliqualis peritio, qvx 
fatli narracionera comprehendat, Nicol. Anton.Gravat.adOftviv. Vc- 
^\praxinLf,c,2.n. 10. tum utjudex fciat, quidagcredebeat, tum utad- 
verHirius dclibcrarc pofTit, an lis fubcunda fit, 6cut cognitum habcat, qvid 
& qvantum a fe petacur. Vid, Ofwald. Hilligcr m Daneil, enHcl. l. j^. e. 4. Ht. 

. Parimodoctiamexpnrtcreiconventi actus aliqvis contradi(ftorius, ^J^^ 
fincquolisnullaintclligitur, neceflarius eft,qui viccmlitisconteftationis ^""^^^ 
fubintret, ut conftarc ponit, de qua re in his caufis cojitroverfia fit, fic ut ju- 
dex de meritis caui;Ejudicareqveai, Georg. Obrccht</f Ut^ ctntefi, c. j.n.it, 
12. Etinhocfcnfuaccip*cndamcfreputo, quodftatuunt Doftores, li- 
tis contcftationem in hoc rcmedio necefi^ariam cfle, apud Gabriel. /.».11 j. 
Qvod fi enim de folenni litis conteftationeid intelletcum vclint, uti adfe- 

. rcrevidetur Nic. Ant.Gravatiusad Oftav. VeftriifT^x././.r././f.^i. nun- 
qvamidadmirc'ro,5creftitutionemfpoliatorum celcritcr ficri clebere,pcr- 
petu 6 ob vcrtam, quandoquidcm ncmo ignorat, quantum tcmporis fpaci- 
um fuper litis conteftatione legitime conftruenda ijepiusculc infuma- 

jT. 4. Similitcr, quia probatio eft anima proccfius, Ventura de Valen- 
tiis in Pnrthenjiti^, L i,c,),n,4i. ficaprobationibus tota vi£loriacau/ide- 
pcndct,|Sig.Scaccia de/Mdic, Li.c.p.n, sys* Fulv.Pacian. ^ie prcbMt.U i^c.f, 
omittiillxnequidemin caufis fummariis pofiunt, etfiforte illartam ope- 
rose, tantaque cum (blennitatc &apparatH inftrui non debcant. Joh. Zan- 
ger. de axcept,part, i.t.2, n, 2$. fe^. Pr obatio tamen circa res ex hoc remcdio 
repctendasfemiplcBa non fufficit, fi?drcqviriturplena,utivult Rolandus, 
a Vallc volnm, 2, c»nftl,s9, n, 1 6* Pctrus Frider, deinterdsQ^ commtntMr, 27» n, 

jT. f. C3ttenimmodusprobandioptimeintelligeturcxea,fipriusccr- 
ti fucrimus, quid probari (lebeat. Do£lor«s fere omnes in eo confi^ntiunt, 
^qvod fufficiat probare antiqvioram polfeflionem aftoris fitrecentiorcm 
tVcI , nec adco opusiic vel ipfum ipoUatioais a^um probare, vel etiam, 

qvod 
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qvodtempcaie^jeftionispofrefliopen^^ fiiefit. Frai,,^^^^ 

Mantica^^jC i g i . Andr. Gail. /♦ eK 7/. «.12. Joh. Aloyf. Riclp^i|C|j^ 
Marcell* Ca\hele ntod.arttc.n.z^s, ctiamfi in Iibcllo mendo violehta? d^jC'» 
£lionisfa£tafiierit. ]o^}Aak^^id.de prohat.vol^ i.concluf. \ 3 2 '.«,9. Ratic^' 
eorumeft, qviapolleinoantiqviorprscfumiturjuftior, quam Htnova r^i: . 
conventi,Sc qvia a£lor probando fuam antiq viorem poflcslioncn) velnvA- ^ 
fi, eje£iionem Omul 6c (poliadonem eo ipfo probaflcLinceliigtti^« 
•Vallet«iL^,cwijSiC/^.iM«.Mafcard.4^.^i».4w ''^h^ 

$. 6f Ab bis aliqvo modo diflentitevidetar AhtontusFaMri 
tii,jf,dtfiu a£toiem ad hzc duo prqbanda aftringcns, quod Scant^j^ 
dertt»6cipo^flioneril3inuUo famiPuoceciderit^Po^leriushocnegativa 
implicare videtur, cujus per rerum naturam nulla eft probatiof. j.-T.i^^r;*»; 

nunc. neqve qvisquam, qui pofTesfioncm rcpctir, fa£to fuo ea cocldiflepnif* 
fumitur,utaded firuftracalis probatiofufcipiatur. In forrioribusterminis 
diircntit Andreas Fachineus /. s. contrtv, cap. 9. qvod imo a^Ttor probaic-» 
•debeat. (c poirc lifToncfua, qvam habuit,dejc£lum fuifTe, five, qvod co<* 
' rccldit, probandameflepoileflioucm&clpjc^onem. Agitquidci 
cbineus tn infcriptione &rubrica de inttrdioo» ied uti ex allcgatis^r 
netraftandi patct, ipfam iUam Dodorunp^jiebocremeciioileQ^ 
^aud obicure perftringit. - r , iir ' ''5^ 

5. 7, Fachinci fcn tehtiamihi femperprobata fuit,'qnandoquideria,'^^ 
ip(cait,inparicaufa(cmpcrpotior eftconditio ponidentis i.iii.f.de 
Sed par cft caufa atlioris & rei, nifi probetur dcjc£tio & poflesfio. Nar^etfi 
probeta£lor antiquiorcmpoficflloncm.nihiltamcri plusprobat, qvamre- 
us,qvitun;:posfiaet. A'tfntfl;/?.ir,funt adhucverba Fachinei fidicatttrppp» 
jijftvnem rcifattiprefn^^/MmelandeJiinam, injuftam^ vit$*fiun^ re/jfenu ^ejffjfii^» 
^:^9ritt fvtt Mnti^vffir tfi» Nam id negtttttr, $f rmi» efif ^ vm JidiShm fHn^dM' 
y nniitrjeonfef^ntnftdfiimtndmie^pstie^^ftgeffimmiii rtfmftrvmjfi^f 
fnfii^^vam injHjla, Necfeus fiiff po(SB|^onis titcdnm cogitur tjf^'^ 

l.luCdtpitii.bired, : ''Mi^-^ 

^ 8. Hacratione vetidi{iMPfltaui(«^ 

rfma1ienavit,cmtori & alteriponeAbriqvandocunquene|focium face 
SKil^quc, quam|habuir, pofTesfioncm anriquiorem , rei vcrd noviorim 
^^J^gi^^jPpCffca pr;eiumi def)ebiic4c.^je9^^^ 
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.y dus proband, aliu, , qvam ut S (1' incipcr -t aSor & fc ofc^^^^^ 

^^^^^^^^^^ 

necvidcbawr proinde caufimLbete c ?rT/> , ^^^^^ 

ir/' ^^""^^'''^"^''"''opoftebatJCtorumdivcrbiis nWr-»,»i • 
fidcns pr^fumatur etiam demccps pollidere oofl^m?. /T 

fpr«fcrcnda fitjuniori fiverecentiorif&^usmodlaars qv^o dd.il^T"^ 
leafu accepta verifiima funt , fed applicari «r^en ad ^vamv is tSf^ 

€dar?rr?''''""'* P'""'" J"if htc locum mveniunt1<C qtod poS 
ciat prifumptionemproponidentc: qvod poneflionis fui tit ,, l,?rn „. 
Omv,tuscdcrctencatur:qvodpoffenil,pr:r?uma^rext 
lo:qvod poiTcmo mdub,oprxlbmatureirejufta&iureoc«iDa«"^ 

$. ''•Ei<eodemDoaorumprincipiononpoteftnonoi>erof;nrflf«,- ■ 
lixior, qvam pomflbria judicia patiuntur proceffiis fp "arf Admi^ 

fcdhoccafueruntabadverfariooppofirxi^nfin.t;ex5rio^^ 
ca probationes ab co formata interrogatoria, ncqve rct^roh^li^^^^ • 

ganda erit.qux& ipfa majorem folenn^tatem xTg^«!„TvW,o W^^^ 
ne, qv negar, utriquo partipomntdifputationes fi.per pX^ic^!,/* • 

i:ira"dS:?;°''"""'^^"'^^^ 

§. II. f^Wneivefo&noftraqvandoobtineredebetfcntentia nl.n!». 
«erantomm,, NuU4e««tu««parterei admittenSS^^^^^^^^ 

Bb * _ 



Bb 

" qvaiu 



•;itri , v< i »rti ii ■ ^ . . .... ^ . 





qvandois in continenti (e d«minum & a£lorem maniieftum prsrdi 
probareparatusfit,autquando in prxfcriptione fundatur, aut qvaodolii^ 
continenti doccrcpoteft , a£lorem vel nunqvam pofledilTevei noneo" 
temporc, quo is poiTediife fe dixit* Atqve iii iilis ipfis nou folcnnis aliqua» 
ilj^Aimttmz qvafi monentanea pamittenda eft probatio. £t ayia.#; ' 
ofct exccptionem Ipolii probandam reprobationem aftofis, M^mit0\ 
Wteitftn^tam admittit Rei nhardus Rola ad Dan. MoUcr. uin ut ma r^pfin 
1. cen/fit. 6. n. 7. noHm eg[ohiC eam , nec propterea etiam interrogatoria eic|| 
clufa,dumtamenomnia funmarie6ccel«iipiO(apiri^nulli^^ interij^^ 
tisprocraftinationibusexpediautur, ^ f;^^ 

I j. Qvpd autem dixi', probandam efle intcntionem acxoris, cx ea'^ 
conficereqvis poffetrei confcientix per juramentum dclatum committi 
tionlpofre (pobum commifium, qvandoquidcmjusjurandum legitimx 
probationis fpecies noneft, fedprobatiomslocumfubintrat,/./.ir.^.^.4Ar 
(ffrn^* 6c propbtinopiam demom pvobadonwn j ur y urtfidolocas ' 
i|^'*Jt.Ccmaocedi^qaodneqiie OKeptionem ^lii conlcientue m 
dminiltci Tdit Reinhardos Roia mi f^nflttut. f. 6. p4rt, 1. Hmm, (quz t 
nugoremqvim a£tio merecarfinrevem) ideo fcil qvia in cafibus doluttt 
«rguentibus, fine qvo fpolium non ftcile[committirur, delatiojuramen* ^ 
tilocumnoninvcni^f. Ecfover6,fi tantiimad reftitutioncmagatur,de». 
Sationem juramenti ficri poflc nullus dubito. Manct cnim tum a£lio ci* ^ 
vilis,8ctum locuminvenitgeneralis aifertio Ulpiani mis^^j.ff.tUjttnjttr^': 
«bi nec pocnalem exclti&nirBlta£Koiiem^infiirdqvoq;a^ ' 
sina» qvoram ddidonimjuiuinim€nedoloooimniRitiir Ji^^ 
f^po0i^iattcCK^«/r. $ /. ffUJti, $.jf>b/w9«r«8c ingcnere de delidd 
AiyBbitar m t A sff, dtlw fin ntt, iwfmt, qostamen omnia deeo cafu 
pitnda fiint, qvando cx delifto ci vilitcr agitur. Vid. CarpzOv. «i 
;jfit, I r 'drt. i. n. rj. fef. Fr. D uaren. tit. Aejnrejtir, eap, ; • 

jT. 14 Nj^.iri tamenncquit, circa procefsus ordinem&probatSlttjf' 
lnftitu<mdis mulfum in praxi rcceflum cfVc a priori fimplicitatc, quJC inLj ^ 
incerdiclis& poflcflbriisjudiciisoUin exjuieCx/arcoobftrvata fuir. Ob* • 
tinucruntenimtandcmCanonifbe, minejusmodiremcdiis, prxfcrtim-»*s 
^^anda#fgi^J^^I||oflc^ , & litis conteftatio folennis, 6c ^ 
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berentur, acquc adeo interdi£^um unde vi, cujus praxin in canonehoc no- 
ftrodefcriptamdixi.quoadordincmjudiciarium non ampliusdici queat 
momcntancum. Andr. Rauchbar. part, 2, <jv^fi^6, tu %i. ubi refert comper-. 
tumfibiexemplum , quogravisfimairecuperandxpofiesfionis caufa ul- 
tra (exaginta annos duraverit, ncc tum tamen ad finem pcrdufla fuerit. 

§• if. Etquisigiturmirabitur.ctiamappellationcsinhocTcmediore- 
Sipi,cumhic qvafi duplexconcurratratio , 8c, qvodremedium hocjuris 
^anoniciinventumfit,qvojure in poficfibriisjudiciis appellarc pcrmitti- 
tur. Ant. NicoU Gra vat. ad 0£bvian. Veftrii prax^ /. 7. c./. n. 40. Joh. Gu- 
ixtxxczhb. cnnon.efvtj}. c,34.n,s6,fe(]<j, & quod, utmodo dixi, juris civili»; 
procefiiis antehac concifus multo prolixior 8c opcrofiorfd£lusfit. Etls 
enim multa adhuc difputatio fit circa intclle£lum conftitutionis m l. un. C, 
fi de mom$f!t.pojf.fucr.appell,utiqu2iri in compcndio fententias Do£lorum^ 
refcrt Andr, Rauchbar.fV4r/?.<J.&Carpzov. dsfp. deinhibit.th.s2,Gut\etxn.d^ 
L ». ?/./<?f* malo tamen ego ftarcab eorum partibus, qui diGam conftituti* 
onem univerfalitcr dc omni pofllfiorio accipiunt,&itainterpretantiir_» 
q vod a nuUo poflrefibrio appellari qucat. Vid. Bachov. in Treutler, vol. 
di/ps SS- 1^» fif. G. Rauchbar. d. L n. t*fe^. Fcrdinand. Vafq. Ub. c§ner^v. cap\ 
'•^. 40. Chrirtoph. Befold. de appeHat. t, 7. n, 9. 8c quos magno numero alle- 
gat Ofwald. Hilligcr m Doneh enncL Itb, 2g. cap. 6, Ut. Hh^ Scd enim ex qvo 
diftingvi a Do£loribus coepit poflcflbriumfummarium aut fummarisfi. 
mum aut momcntaneum, uti vocatur, a plenario, q vx diftin£i:io juri civili 
incognita eft,infolo fummarisfimohodicappcUarenonlicet, &adfoIunr- 
jlludconftitutioin rcftringi nuncfolet; in plenario autordinario 

anpellatio toto die admirtituf, Conf.Dav.Mev./^itr/.y.^^fi/ji^^Carpzov, 
Lb. i,refp9n(» ij^ * 

J. 16. Etfic fruftradifputabituramplius, qvem eff^£lum hafaeat tali» 
appeUatio, utrum devoluti vum tantiim an vero etiam fufpenfivum. U-- 
trumqucjureCanonico, iUum civiliobtincreftatuitDidacus Cavarruviat 
praSl.ijv4fl^e,2s,n.s, Atquia, utidixi, qv;e Canonicojure quoadproccf- 
jCuRi conftituta funt, plcraque orania in foro recepta habentur, idem iUud 
injudiciis hodic obfcrvari quotidic experimur. Add, Menocli. remed. re^ 
#*p^f.«.i2^.Bruiinemanu.«Ww>, Cod.fsd(momttt.poJf, 0£lav. Cacheran. ^ 




CAPUT VHL ' 

FINE ET EFFEC TU HU lUS COlie 

DICTIONIS. 
§. u 

INtentio agentis & effeftus hujus remcdii cft , ut rcfti tuatur a 
omneid. qvod ipfi ex dcjeclione & fpoliatione fafia abeft. ReJ 
autemnonlblumfignificiitrcmexbiberefiveprsebere, fcdut cumu^Jfc 
versafuaetiamufucapiendicausa,acce(rione,fru6tu,urura, inrcreire,8( o- • 
innicommodoacemolumencotam occafioncrei, qvam cx ipsareprove» 
nientereddaturatqueprarflctur. Atqve idcirco in ea caufa forraa, acces-:: 
iione&qualitatereddi debet,qvodreft<tuioportet, in quifuiifet. iiniii&>- 
•dvarliitid, cujusgratia feftinitiodeGderatur»fa£liHB«Set Joh.Gccddiit 

$. 2« Sicigiturnon ipietantiinifuBdiis, ex c]uo quis d jc£\:u^ ef^, reftt*- 
tiiidebetledomniaetiamilla qva[rtemporedejc£tioni<; ibi habuit. five^- 
propriafucrunt^fivcaliena/. /. tf. f tievtf^vtarm^ Imo vcro etiam ea- 
rumrerum» quxpercafum firalcm naturalitcrScabsqvr fj>oliatoris dolo 
Tel culpa peremptxfunt, zAtmatio finedillin£tionccicbctur,criamfi ca»» 
lus illeeodemapud dominumcontigifletmodoi/./. i.§.)^ qvia fcil fpoU-^ 
ater ex ip(b tem pore dMJ& t plosquam ftoftfitor, drbitor conllitotus A 
^M.^.MiiLttaiitresfroptermorari^qvirprOptereain rcmfieridicitur^^' - 
•C. dttttuUK^^t*^* itfw/.ieniper ac perpetuo maneat in obUgatiaDf , etlanS- * 
ampliusnonextct,uttam©n acftimatiofitin fblutione, C- 

{. 7. Nonfblumautemfruflum fedetiamcjtcrarumommnm utiHtfc» 
tum habenda eft ratio. In hoccnim rcmcdio, ptrinde uti in mrerdi£i^o tftK' 
dc vi,omniaquaccunquchabiturus, veladfecuturuscn^tis, qvi dcjeftus 
cil.fivideje£iusnoneireCtreflitui aut eorum litemajudiceailimari oprr* 
tec Isqimantnin conicqwdebct, quamiltia inlereft, fe vi deie£h]m;noa' 
c(&* d, i. I. 41. f M fwnrw. £t debentur aded ^4his cam omni ntiNtik 
te, etfi petiti nonfberint.Mariu*; Giurba ^ecidp diJiinf^is GceddJi «.ff Ai 
Ludov«ii*cgtiera4K(^i/iiReiiiCtteiid« etiamliiutexpeiifii tam qMm ini» - 
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4« Qv^a Ycro po£torcsTcmediurn hoc cfiam ^dverfus bonx Fdei 
■» H?^^!* pQfielli^nrt*iSMC eiwm inrcr reos convcntos q vo- 

m>19S#fbIuiliffid«(ni£m^^^ teneatur» q uos pcrcephil tcmpore 
Anton.TtnauE.1fi^jCa)Pkt.iidovic. ?ohh\u<idffmhkaJfat.Mfp,a^ 
ff, nmm^92^Cx£, Barz. tUcif,j3. n,^i, malatautem fidei poiTcflc r omncs ill^f^ 
Iguo^ percepitautpercipercpotuit. Anton. Gabripl ref}tt. co> cit-f.u 1,97% 
ft^. Sed&nunc,quantocun<^uemala:fideiodiourgcatur,nonad aliosrf* 
i^tuendos tcneri vult Antonius Fabcr C«»<^. bh. g. eit,^. dtf. \, qvam quos iple j 
7|iatpercepehtaut^rcipcrepotuerit, nonautcm utunus cxpoffeflbribus 
aiio i»oAffi)te tondcmiKtur; ataue hinc» ii per multorum perfondS . 
"^^^^mbtdayeiit^ «niverflK fiDguios agi oporrere, utqnosquisqne^^ 
itautpcrciperepotui^90ttimnomincfingulicoudemnenrur. Cui 
^i^enli^Iertioni obftare vidctur,quod Pontifex tnc (kpetg.X. dc refltttttjpel^ 
^^xquiparet cum, qui a fpoliatorc (cicntcr rem ablatam acccpr, ipfi fpoliato- 
ri. d( quod ille huicquafi fuccedat in vitium,id quod ukeriori confider^- 
. Honi rclinquo, - - " • 

|(. f. Uchercdibu.«;rpoIiatorisquatritur,adcjuid condemnari dcbeant, 
"^^i ex lioccaiionccoAveniantur? . fic jure ctvili quiiican lienedel eiMe^ 
de|bn£Uirum tenencur.quaeenUi ad cos pcrvcnit h^f det^litmaUt.S^ 
uaten us ad eos loCttpletiorex dcli^heredicas delaca eft. Sed jure^^ 
tonicoidimmutaTurvi 8(con(litutumcft, ut^ieredcs entcnus tenean-^ 
rquarcnus bonahcreditariaferimt<'.;,>l',</r r<ipfor. c.fn.X. defrpuhur. ut 
til.hacreftitutipnecxDncrctur, fidiis placcf confcicntiadelunth Anton,^' 
||3omcz lih.s. refolmt. /. n. ff. & is tanto citiusa rce;Ms purgutorii hbi rctulLj, 
%&ihoy de un^d &^r. ih. 4,arcafin, Scntcntj^ tamcn hacc reccpta ubiqucj 
— eft, & in ipsaGaHil aliter jndicatnmifrartDii. Tabw. MnivMMr. adtitg 

6, Catrerumqvicondemnatuscft, utrcfti:uat hdnhDeri^ 
^dcjnflftwifs.Ahr. G.tbriel Lomltt ^(^erfpiufooi n 130 Anton Htring;</</«" 
^^jtj[.c,i.rt,s!4, Scda£^ualirer piarftare debctomnla, Stquidfm t^m ple- 
'nc6t integre.-utnec obulusqiiidem delidcrari quea^ M.irius Giurba^Vr- 
>«;|j9Mi^««MP%^!^ ^ ^c^via^i^lu^MiiiUi omma 

J^W'' '*frb3 ctilfc 
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etiamilla, quxinfundo, ex quo qvis deje£lus eft, fuerunt> reftitui dcbent, 1 
ytdifficulter autcm probari poteft, qvac resibi fuerint,idcirc6Zcnoniana | 
A^onftitutionccautumeft,utdejc£l:o,&de nuracro earumrerum & de ac- 
ilimationcaffirmantijuratofideshabcatur.judicetamcn priiiscamqvan- 
titatcmtaxantc /. 9. C, undevt^ Hocnon. dtfp. 12, adpandeH. n. 11 Ut. f , Et taleju- 
: ramcntumctiamhcrcsprzftare poteft, fiqvidem notitidm rerumdeper- 
ditarumhdbeat. Anton, Pcrcz Cod. nndevi n, 24, 

CAPUT IX. H 

DURATIONE HU]ITS REMEDIL* 



jL cl 



X-nrimi funt, qui ocrpctuam hanc faciunta£lionem,& planc imprr-' ' 
fcriptibile dicunt hoc remedium,ne qvidem per mille annos, Guili- 



^ clm. Callador. decifs. ttt. de rejlit. fpol. CarH Barz* decif^S. n. 38. Qvj| 
inprimis movcntur cx co , qvodintcxtu Icgatur, rcftitucndos efie /po- 
liatos, (fvacHnjjConditione temporis fuas fubftantias perdidificnolcuntuiij. 
Scd cx ipsa conftru£lionc f^icile patet, &jam fupra cap. 2. jr.13. oftendimuf, 
. verbiiftaintalirenfuaccipiendanonefle. - % , 

J. t. picriqucomncs igitur hodiecGnfcntiunt,praefi:ribihuicrcmedii|r < 
• Ipatiotrigintaannorum, excmplo citcraruma£lionum pcr(bnalium,nei*. 
qvcqvicqvamfingnlarecircnhocrcmcdiumftatuidebcrc. Andr.Fachl- 
ucus ith. /. cap. y. Roland. a Vallc vol 2. confl. 92. n. 19^ Emanucl Soarez tktf^ 
rfceptar.fettt.vocay. fpeltatns. Nic Ant. Gravatius ad 0£la v. Vcftrii^r^Ar./ik 
. y,c.3.n.4i, Card.Seraphinus<^f<y]/j<Jf. ]oh.GMi\tTtezcanon. ifvtpj^utif^ 
\ ». 67, Jofeph. Ludo vi c. decif n. 9, Anton. Fab. Cod. Ub g. tit. 3.def\. Jollt 
Carol. Anconell. detcmp. legal. Ub^ 2. c. 91. & vidcri hiC pofllmt, q vi prac c«te- 
risin hoc articulo diligcnti am przftiterunt Joh. Bapt. Co^adefa^i.fcttmp 
ef iiaitr^cent, 2.dtJ}.6o» Petr. VnAcxusdetnterdttl.comment.y, - 

[Etin hanc n ntentiam refpondcrunt Wittebergenics (tn 
Jtubbfvt mullcr« 23efreunbtc .iti^eWin mcnCAu. 
..'.i guft. i^^i^utinot^vifujprac^t/^./.jr.y.J , _ 




v.. ^ 
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§ 3. Competitqvidem jurccivili interdiftum iinde vifolumrnodoin- 
traannum MiWcm l.i-pr.^ ^»39* ff.de vi($ vt arm. a dicrcil. qvo dcjcftiofa- 
£la eft. Poft annum vcro de eo ft>Ium conveniri potcft reus, qvod ad eum 
pcrvenit d. l. i.p. /./. \t. is.ff.eod. qvanqvam Ulpiani hanc airtrtio- 

gficm abfurdam qyodanunodo dicat Joh. Jac. Wilfcnbach. dtfp. 0dtit.de vt(^ 
w arm. n, 2$ Scd vcro, fi qvod fpecialc pcr hunc canonem introdu£rum^ 
eftremcdium', non annuumidefTearbitror, ftd pcrpetuum, gcnerali ta- 
nien a£honum pcrfcnalium prafcriptionc finitum, ^uia jus Canoniciim.* 
ddio malx fidri poirefToris nnilto vivaciorcs facit aftiones, easque amplio* 
retemporisfpacio circumlcribit, Atqucadco, fi vis, dolusvelmala fides 

■ poire(rorisprobaripoterit,remediumcxhoccanone etiamultra trigintaj 
annos dari re£tc ftatuit Joh. Carohis Antonellus de remp. U^J, i. e. gt. »t<m. 9, 

. qvia fcil. poirefTor malaf fideinullo unqvam tcmpore prxfcribitc. fin.X.dt 

*^fr4ifcript, 

ff. 4. Cacterum,uthabeajnus totiushujus traftationis aliquodexcm- 
plum,maxime accommodatum 8(congruumvidetur illud, qvcd refert-j 
'j Chriftophorus Lchemannus tn Ckron, spirenfjty. 7. f . $6, Populus nempe 
Spirenfiscxtramurosftios, utiloqviturCaipar Brufchiusi«w>.J?i»A^'»j, S. 
Gcrmani cocnobium proptcr (ccleratam cjus locimonachorumvitam 6c 
- fiabreli^ionis fpecie conftupratas ibi civium Uxorcs ac filias, zelo ulcifcen- 
^ dztalis impietatis & pcrfidi2fundituseverterat,lbIocp atavaverat,totum- 

SveClcrumobhanc caufamUrbecxpulcrat. Rabanus idcirco poftqvam 
uorum mrnfium obfidione graviflima Urbem Spirenfcm cinxifret, acerri» 
mam fibi cx dcditione ejus fperabat vindi£^am« Scd ab Imperatore Sigis- 
' mundo prohibitus in Comitiis Noricis judicio contendcrc, caufamqve fu- 
• am apu J Principes & Ordincs Impcrii cxponere atque peragerc jubcbatur, 
Exd«fcriptioncigiturLehcmannitalis proRabano Epifcopo coiiiici poj 
tuiifct 

Libellus, 

wrfamlctcnetanDcnafc&cmrtSSflbflnSifcbofjuepcp 
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bc^fncjct 3^mc nae bicniic()c A\'*tjJro(>&(f ftalcu/fo 3;)nK m fpo^ j 

liato,inrcnDcrl)Cii:ex c.reciintegranda;.q i. Jilfrarre» ^omniCH ^ 

■ ! f6nncn/ auforDcrliaber miruoerffugrgcn Sdmu^ nnbdabcn 3U 
fcr)n. ©e(3t bicraujf Slaije un^ Suiprucf^c ujil)er Dic *urgcr« 
f(i)aflrt lu ^pct;cr/ni*r^icar in Scrmcine^ hbeU^/fon^crn fd^iccfi* 

tcr C^cfdbicht^ •^r,^'l>lunij/unb per implorationena officii judicis, 

• _ unbfaijtKu^6(id)/tPcld)crBCftalt crmcIDte SSunjeramiJuniiAn- 
? noi422 mit tjroflTcr ^ctralt/ijnmmifjcrunomurenber 9Mfeautf 
tcrSrabt aufSt. Gerraaa0*»8cr^ijefa(lcn/&afclb(fbie^ird)cunb 
ba^ ijan^c @:ijfr mit allcn .£5aufern/(S.tcuncn unb ©ebauben ab# 
ycbrannt/.^n-riiTcn/iicfd)Iciftt/unbbcm JPobcncben gcmad)t/ aUc 

* Kcld)c/ ?DU'Sbud)cr/(6ciftitd)cnornar,unDanbcrebafcIbftfoit)oW 
ubcr/al^unter t)crCfrbciH'rl)attDcnemobilia,fot!)eii^ ^uScrrlt^^ 
tunobc^^)cil. ^ltuin^/ tbcili^jimiUntcrbaltbcr ©obm^^^erreii 

' . ani}crd)afftunbau|fiicI)obcni3cmcfcn/(jcr.nibet/unDenttt)cnbet. 

2Bcranfteannod)nidncrfarciijct4jcn?cfcn/fonbcrnftc6abcn t)icr* , 

. ' uber aud) ntte ^pricftcr unbQ3ciftlid)e/ auffer bie iSarfufTcrunb 
q)rebidcr^nJ?iind)c ibrcr 5Bol)nungen in bcr @tabt mir ijcttjcbrrer 
^anbunD^cit)aIriijcrSI)atfrct)cntIid) entfe^t/ bicfclbcniiud) gar • 
nu^ ^er ® tabt ijcjaijt/ nllc 3I)ncn ^uftcf)cnbe/unb in ^cr ©tabtbe^ 
ftnMid)C mobilia an ;?rud)rcn/ 2Bcin/.&au§rarl)/ ^iSiiduTnunb 
a:ibcrn ©inijcit 9lcid)faU6 gcnoinntcn/ unb fic il^rcr ^an^cn ^aab 
un > (6iircr cnrmcl)rr. 3nmaiTcn t^k^i^ allc^ burd) bag gongc sxj* 

mi!ct)C ^Xcid) hUibbar/ unb^um rftcil burd) ocular infpci^lion in_^ 

conti nenti bct)gubri n^en / iScijentbeil aucb nimmcrmcl)r t)entci* 
jtenfan. 

5Bcnn benn bicfc^ eine rccfit frciKlftaffre unb friebbru*t^e gc# ' 
- . . it«aIrfaitteIl)atift/unb&al)crofcinc^tt>c^c^3u^cftatten/ ot>eroer* 
* (clbcnnad),^ufcl)cn/iitligcrnaud) oblicijcr/bafr Jnme anvcrtrautc 

itn^ unrcHKbcnc (SeiftlidK (^tiffr mit allcn pertinentien it)iber bie 

Sr»<^'®^'"*^ ""^ gctpaltfame lOarcn na*^ rutflict) unb frfiffti* 

l' '4 ' * ' • 
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^tid) siitjcrtrctcn / imb tmit fclrfjcg untcrmfnbcrt auff hit 
d}u(bto\m\m (jcbrad)tuni> crfjaucnircrbcnmcgc/ bcflcnSrcip» 
fc^ JtJi4l)r,;u!:c!)mcn/ au* fcic 3l)mc unrcr^cbcncn ©cijiliicbct) 
Ibrcn bencikiis, grc!)licitcn uno (0crcd)flgrc(tcn/ ^lbiUm uno 
anbcrn gcirrlid^cn (9cbaubcn/ i\\\f<biim mljj}u cr^aitcn. eo 

bittCt Sli^cr per modum implorationis ofHcii judicis, fura- 

marie , obnc cinfei^cn 3cricf)tlid)cn Procefs obcr wctrlauffri^c 
auefubruna bcr ®a*cn in 9icd)tcn jucrfcnncn unb au^^ufprc* 
d?cn/ ba^ aSctlagtc uni^claumt blcStr*cn un5 v^trfft 3u St. 
German taunnt oUcn bcncn 4^aufcrn/ fo wn ibncn i?crbrannt 
uni) nicbcrijcrilTcniocrbcn/ ttJlcDcrumb auffi^ubaucn/ m\>in(oU 
riKiiiSuftanb/ al^ ftc t^orbin (jctt)c|cn/ ^nbmqm/ bfcau^fjc* 
jaijtc ^9ci|]Iiijfcit in \l)tt ©cttjabrfam ijinttJic&cruiu gut)crf4af^ 
fcn/ allc cjcraubtc unD ^cncmnn^nc/ obcr fbnfr burcf) foldbe 
(Ocit?aU'Xl)at wlobrnc 5tc(d)C/ g[J?cfi^^uc^cr/ Ornat, 
^lciitcn allc anfccrc Mobilia, irictic 9?al)mcn fiabcn m6gcn/ 
fo ciuipc^cr t^crbrannt/ ol^crgcraubt/ obcr gcrfd^Iagcn/ obctr 
fonfl t)urd) \>iifm gciraltfamcn (^iwfciU cn imb auffcr bcr (Stabt 
»crlol)rcn tt?or^cn/ ncbcnfl aflcn cntratbcncn £flumn^m imb 
t«cruvraft)tcn Unfofrcn <5u reftituircn/ oNTbercn SJcrtb ^ucr* 
fmn I fd)uli^itv ©icfc^ obcr tf a^ fonflcn battc gcbctbcn iucr# 

iDCn foflcn/ ticUct Sla^crcum imploratlone nobiiiffimi of- 

ficii judicisproomnimeliore modo admiui- 
^ ftrandajuftitiaau rC(t)tIlci)Cr 

■■t Sre^nntni^. 
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/M'^ Ad cap. I. 



CqUUx Mediolaneniis A( 
jus campi dejeceraiit. Caufa in judiciam ^ 
;,^,^,^,$iK]efi«coiiientientePli9a(ioillic6pcobad doidlMi 
J^Ht;8tficproprictatis caufam a^grelTas fuerat. Pbilafiu$ cum fibi id mnm 
Jp|6ficuum animadvertinbt, adpoffenbriumrcdiremaluit, imploratof^* 
perhoc Pontifice. Etrcipondet Pontifex, videndumcfle,num probatum 
ftjerit dominium, an minus. Priori cafu, ait, dencgari deberePhilafiored- 
integrationcm poneiTorii, qvippea qvoipieper conienfumfuum 
^it Pofterioriverdcampumablattiinifeftituidebere. ^ = 
irviLatio dubtbui^ priortmcafbni eSt» qvia agcntiinterdiftc 
Jmipg^nj^oproprietatisnihil oflicit,ciimaiite omnem conteni 
. jjM^yfiofmilter ablata reftitui debeat» t. Qvia omiffo propriers 
JPfelicet recurrcre adjudicium pofrefrorium. c y. X. de tauf.pojf. (fprl 
' Ratiodecidendi cft, qviaip{edeje£lusconfenfumpr;Kbuit,utadverlar^ 
lisonusprobandidominiumin (e fufciperet, quod fubire aliasillepropt^ 
commodum ^^ofieflionis non debuiHet. N- c obftataddu<Slum caji^j 
, «ccipiendum id decafii ifto , quttMloip(e deje£his ret vindicaf 
^^ljEhttiit, 6(iplff« nonadvcfl^riiueximitooconienfii» probaredel 
vmendit « 6c qvidem ^mdo iu ogii^ propriefiitis nondum efi; 

Ratiodubitanaiarcapolterioremcalumeft,quia fponatbr, etfi^ 
fiiumnon probet retinetnihilominns poffeflionem & ejus commj 
^qvxeiideo qvoddominiumnonprobaveritaufcrenda noneft, 
Ratio decidendi eft, qvia dum iplc ab adveriario ad probationem 
" ^^^tifibseft, adqvarain«invicoadmictinonpotnifier,fimuii| 
conleafifie cenletur, ut in defe£lu probationiscedere poff^ione. 
^ ^[fer^ituerevelit. Sig.Scaccia%iiiir.i!(^« 2.^.7. 
jg^ Grt^orius mnu4] imo primus, ut! patet ex ejus Regeftro Ith^ 7. 
Qyainlcriptiokaemendanda^eft : Gnimm Onftamtf§ Ef$fc9^§ 
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tforci*] cui proptcrcactiam a colIc£lis cft concenaimmunitas,utipatet 
xc,4. X. decenftb. avod partcm facithujus decretalis, 

abEcclefithomtmlu*] quinomine Ecclcfiz campum iftum occuparunt, 
fivcjamidfa£lumex[mandato, fivccxconfcnfu aut ratihabitioneEccle- 
fiaf^qvanqvamneutrumhocpIaccatAuguftinoBarbofaeat^/r^r. qvi ided 
tcneri dicit Ecclefiam, qvia rcs abiata ad illam pcrvenit, 6c q via fic Ipolium 
fa£tum probare videatur. Scdhocipfumeftratumhabcreipolium. 
irrMttonabiUter] ita icil. rctulit Philafius. 

Mntt omnem contenttonem] qux fuper qualicunqvc cxceptione oriri po* 

■y% Notandum hinc I. poncflloncm violcnter ablatam q vantocyus rcftitu» 
endam clfc, ncc audiendum efic (poliatorcm, qvantumvis proprietatis cx» 
^eptioncm objeccrit. 

i'' Jus hoc 8c obligationem Ireftituendi cfle introdud^ami in favorein 
^^oliati, atqve hinc fpoliatum renunciarc huic juri pofl!c, atqveconfcntire, 
ut fboliatorantcreftitutionem pofleflionis probctproprietatem,&tumex» 
. pcctari debcre (entcntiam in caufa propriefatis» 

III. Spoliatum, qvi paflTus eft ficri probationes fijperdominio,ex qvi- 
|i)usconftatdedominio (poliantis.fibi przjudicarcncccflc tumeiconce* 
lendumreditumadjudiciumpoflcflbrium. 

Wf NoncxprcflAimtantum, (edctiam{tacitum confcnfbmfpoliatum 
txcludcrcabintcntationcjudiciipofleflbrii. Proinde fi fpoliatus fpolia- 
tori excipit ntl dc dominio non rcplicat , fed patitur cum facerc probatio- 
nes fuper dominio, eo ipfo quod tacct & non contradicit,cenfctur coniea" 
«^eincaufkmproprietatis. Scaccia d.l.num, 141, 

S Adcap.folicite2. 

Egerat Clericus" interdi£lo unde vi , q vod bcneficio fuo Ecclcfiaftico 
fpoliatus & privatus eflet. Ei objicicbatreus, quod ipfi? bcneficio ifti fpon- 
tefic cum juramcnto renunciaflet, cjusqvc renunciationis probationcm ia 
fc recipiebat, atque hinc negabat imputa tum Ijbolium. Rcplicabat a£lor» 
rcnunciationcm allcgatam fa£lam fuifle poft Ipolium commiflum,8c cum 
ipfe pofleflione jam dejc£lusfuiflct. Qvxrcbatnr, num audiri dcberct hu» 
jus exccptionis probatio ante reftitutionem pofTcflionis , fic retardari hxc 
pcr illam poflet ? Rcfpondet Pontifi;x fub diftm£lione, utrum lciL rcnun- 

Cc 2 , cia« 
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citaio fa^la fucrit ante fpoliationem, aut poft eam, idqve ante omnia dil/ 

fcntcr 6c accuratc pcrquirendura eire. Pofteriorc cafu aitnonadmictide- 
cic probationem exceptionis, fed potius;a parte attoris probationcm 
Ipolu, atque hoc fi per tcftcs i doneos probatum fucrit , poircfnonis tum fa« 
cicndam efte rcftitutioncm. De pofteriorc cafu capitulo agetur feqventi. 

Ratiodubitandicft , qvia renunciario prorfusextingvirjusiftud, cui 
rcnunciatum eft, ita ut renuncians ad illud minime rcdirc pofTit, cum paria 
iint,aliqvodjusnonefie, neqvecompetcre.velefle, fedilli rcnunciatum 

efle /. 14. § f.f. «^*/- ^*^*^' ' f* ^'-f- '^'ftif' ^"'w. C elc R. C. Un- 

de&qvirenunciavit beneficio, iUudrepeterc nonpoteft. c.f,if6^X.cte rt- 
tiMnttM. Et fortioradhucfit renunciatio, ficiaccefleritjuramentnm.qvip- 
pc qvod remmciationes etiam invalida^ corroborat. Ex qvo fi probatum 
dederitreus,a£lorcm fpontc Sfjurato &renunciaire, faciletiimapparebit, 
a£lorinullamomninocompcterea£lionem,&fic rcmcre cumjr.dicemf*i- 
tigarc» Ut adco ''atius fit admiffa tali probationc videre num aftio rcvera 
comf>ctat, qvam fine a£lioneagcntem in poflTcflionem, qvam cjuravit, re- 
ftituOre. 

Ratiodecidendieft, qvia,ficonftat,rcnunciacionem fa^^am fuifleaba- 
Gorc, poftqvam ei poflfesfio jam crepta fuit,vcrifimile non cft, fponte cum 
tenunciaflc^cumitaqucfpoHatus nonccnleatur fpontercnunciarc. Ethare 
pracfumptiofacit,utnon admittatur probatioin contrarium, prinsquam 
f eftitutio fa£ta fucrit ciim interdi£la cclcrcm reqvirant expeditioncm, & 
reftitui debea t fpoliatus ante omncm contcntionem, 

tHmfpohdtMm]Yi c. fpoliationcm faftamfuiflcantcrenunciationem. 

<</#wf<yff»r]idonci dicunturomnes,quiatcftimonio diccndo non arceti» 
tur. Vid. Donell. /i^. 

Notandum hincl.in intcrdi^lo rccupcrandz ncqvidcm cxceptioncm 
intentionis 8c fa£ti rctardare rcftitutionem poflesConis, nifi in continenti 
litliquida. 

II. Renunciationcm,qvacri violentcr dejc^lo poftfpoliationcra przfti^ 
ta cft, ipfam quc qve haberi pro coa£la & vi extorra. 

III. In rcnunviationibus beneficiorum fummam incflTe dcbare llbcrta- 
temtumexparcercnunciantis,tumexparteejus. cuifitrcnunciatio, Bcn- 
geus & Pinsfouius dc^ hr*ifi(t ad vtrb, csmejfa tap, i. /. 10, n. 9. to, n. 
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IV. Xt',i!tum facerccircumftantiasloci; temporis >Scc. r.d (lijucln..».>daSM 
a£^ioneshumanas. Sarpe er.imqvodbonum cilex objefto,idem malum 
cftcxfine, dcqvodbonumcftexutroqve, malum nonnunqvameftpro- 
pterfolam circumftantiam. 

V. Non vidcri a£lioncm fpontancam, qvam przcedit a£las aliqvis 
violcntus. 

VI. Teftcs inhabiles ad teftificandum non admitti, totumqve perire ue- 
gocium. qvando tcftcs non funt idonei. Qyi vcro talcs fint, fummar:;n 5c 
qvafi in compcndiocxplicatur f.ff.dere/f:b^ 

VII. Dejedlionem violentamrantum viderihic Pontifici Romanodeli- 
£him.utnccjuramentumqvidem, qvodab a£tore praEflitumfuifrcalle- 
^averatReus.attendi vclit. Idqvenum citradifpcnfationcm. qvam alia* 
intervcnirc oportct, faccre potucrit, aliis difcutiendum rclinqvo. Nifi di- 
cere velis, difpcnfarioncm iplo fafto intervenire. dum audiri vultaftorrm 
contra juramentum» Obftat vero & hoc, qvod rcftitutio facienda nonj 
fit , fi pofTcflio dedcrit occafioncm peccati, & tiim potius admitti dcberej 
partem adverfam, ut doceat dc proprietate« Frideric. deSenis<o;»/^il^, 

"^fflfi Ad c. accepta 

iCafashicfimiliscftci,qvicap.anteced. propofituseft, nlfiqvodagatur 
hic deeo> qviantcqvam vi dcjiccreturde pofTcsfione beneficii , fiia fponte 
iddimiferat &cjuvaverat.Siccnim cumCujaciointcrpretari malo, qvam 
intricatas nonnullorum Do^Lorum fententias feqvi, qvas poft alios refcrt 
Joh Gutierrez«^f furur». conjirm.p.irt cap, ult. num. 2i./e^<f. 

Rdtio dubitandi eft, qvia (jvando dc fpoliarione conftat, milla omnind 
morafaciendaeftreftitutionijfedponiirio reftitui debet antc omncm ali- 
am contcntionem. Facicbat ad cafnm prxfentem mandatum reftitutori- 
um.qvodaPontificedatum fuerat. 

Ratiodccicicndi cit.qviahicprzfupponitur fa£la rcnimciatio antcfpo- 
liationc.-n. Sic cnim jus cft, ur poficsfio amitti qveat folo animo, /. /7. J. /. 
f.fieac^. pof.vtfi renuncianscorporenondifcefferitabEcclefia, cui renun- 
ciavit. Atqvi fpoliatus vidcri non poteft, qvi defiit pofridcre, ac proinde-» 
ei nec interdi£lum compctere poteft, /. /. J. w&^t nrm. 



. / 





•• •<«»'.• >. 




liqvodnegdoilliiperageadurafli^^ Vid. qvi 

iepoflidere. -*.i:i7.«.^f. ^ ' 

^lt. SpoliatumdicinonpoiTc.qvidcfiit 
i^^ttcmi&fiftati 

f Adc audita. 4. 

Fa£him, qvodhicrccen(eftlr, contigitin Scotia. Henricus Clericut 
turbavcrat Titium inpofresfione bcneficii, qvod habebat, Ticius interdi 
€to utiposfidetisegeratadmllitHenrtcamapud Judicesdelegattl,'^ 
probaverat,illam oon perfonatom tantrnnhaWre inalilEcc]««r ~ 
^eficio ifti, de qvolis erat, Ipontefic cum juramento remmdafie 
fifia^^^to Pontifids pronunciaverantproTitio, eiq vc q vo m in 
posfideret, vimficriintcrdixerant. Supervenitmoxaliud Pontificfs fte- 
feriprum ab Hcnrico impctratum,in qvo Pontifex ab Henrico perfvafus, 
qvod ipfe primum a Titio dcjedlus beneficium iftud cjcranet, Sc fic renu% 
ciatiorpontefactadicinon poflet,f«rr.^.y5</>r. judicibus mandabat, u"'** " 
fires itafehaberet,Henrtcoj}oi&SBorefiifiieretur, re?ocatlstlli5 8tr 
fis«qvx^xillodie,qvoHtoricinunciiit adPondficemiverat, fadni 
dicio fuifient. Dubii mde red debantur judtces, ntra praevalere deli^rer 
cretalis, & utrum (entcntiam^ fe pronunciatam revocari oportcret. f 
foltuscS dc rcPontifcx intereflerefcTibit, utrum fententia lata Fucrit 
infinuationcm Rcfcripti pofteriorisab Hcnrico imperrati, an veropotf|^ 
am. Prioricafuaitrcvocarilententiamnondeberc; necenim rcfcriptum 
iflud hunc haber^fenAun, acfi irritumfieri dcberetid, qvod iecuodum 
%inampriorlsr^ripctladimifuiff^^^ ^itapotiite explicandnm^ft^ 
^&vQdrciandendinnntillud, ^Vodvi&auda^er&contra rationen^jllp 
3^|atatum efTet. Pofterioricafitdicit. (ententia non chtt/0tty ^ 
j^ipo%¥brisifficnpti cenorem p^pcedendum efie. '-u ■ ^ r^lj^ 

, ^^nmiha1i«c eft, per fecundas Poncificis literas, qyibus, ne cjvid 

> noii revocari iententiam ex prioribu^ iiteris , a| 

^^potoka^oi^^ Refticnrai^tajlldi^^ 
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^T^^^MBL^^^^'"^^^^' quiaejrpatttTltii dererincndtilSce cow^ 
mwtt de rcftit ucncia ponesfioneagitur. 

Rl^aubitandifumitarexRefo^ pofterion.in qv^ocbil» 

rinebatur.ut fiqvidcxeodie, qvonunciusHcnrici ad Pontificem iter ag- 
erefTus fuerat, in caufa ipf:^ mutatum eflet, id omnc rcfcinderctur, & in pri- 
i|^l|mftatumejus diei rcftitucretur. Vidcbatur crgoetiaT» revocaride- 
"nitentia^qvz 



Radonem dccidendi petit Pontifex cx intcFpretatione iftius Rcfcripti 
^ lerspc non ita accipienduna id eifej uc revocari dcberetillud^ qvod a)i« 
teHteraram priorumiljadidbiis delegatis fiidmn JiNiiati^^d iq, 
J^praribmtionevelvicile^^ atqve ficS^lM^ 

am^ocar. non dcbereconchidit» polito fc. ovod lata fi»iRtiltt^^f0fj0^pi» 
mcTX fecundaj infinuatz enent. Qyod fi poA infinuationcm pronunc^a- 
iafentenria fuerit, hanc non obftare ait, qvo minuscx fccundis literis cau- 
la dcinccpsdccideretur. Ratioeft,qviatentcntiaiftaplanenulla eft,dum 
CQmmiftariicxccfTerunt fincsmandatiypoft^vam^pi^aCipiprius pec^ 
Sbtieriusplanecxtindumfuit. . ;^ 

Sedenim violcnta harcvidetur Refcripti pofteriorisinterpretatio,aca* 
dum fdl. eile de eo , qvod pratfiimptione vel violentia mutatum cil» 
enim pr zfumptiunis anc violentix iuipicio iBjudicem cadic £t qv|s 
f ro de praefumptioneaut vtolentia inCerpietabitur haec roicripti veroifS' 
nohfUwuins Uterist fi fO£ aHt aB diiters fsrfe impttrsne iffitA*^ 
ftnrma , qv.im exprej^mus in stltis literis fi/pef ho€ inipetrMt^ 
ptM* fi in caifk ipfit ejfit slifvid mutMum^ /«/l^tutii 

tekts prgdiBg tum iter^trripuit ddnofiram prtfimttAm inttiefiji^ 
taufsmMteingrefifim taufr ffstuipalii centfaM^ione (f ap» 
ftiinecefante in eumftatumrfiiiteretit^iuftffmffediffmfiitM^ 
ipfists M ejliteriffiimaggrefifus. Vidcturigitur Pontifex 
'interpi;etarionem emoUire v^nifle verbarefixipd poiierioris, s^ias^ 
clarai perfpicua. 

jj?' perfonatMm] Perfonatus fxpe diftingvitur a dignitate , quod dignitasjo- 
V j i rillti ^ iiriii Jffl^ h a b ea^ipctibiiatusnoni^bcat. Piomifii^men 
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,||taj&epc vociibula ufurpari, 6< pcrfonam In hoc capitulo Redtort m feu ci 
?Sfi^cm;paroclualis Ecclefiae lignificare notant Bcngeus & Pinsfoniusi 



/ ^ Notand ^ 
duas di 



I 





neminem duarumEccIcfiarumminiftrum efle:, vcl 
asvdduos perfonatushabcre ^o({kc»3t/x/di 
7qvia fingula bcneficiain fingulisKccIefiis asfi- 
oaarum.^.,^^^J^i|Cj|gg^^ & limitationes ^ 

unt ^M^^^??^^^^'^^^^*^)^^^ decompati' 
ilic^^H^mnn efi diiputac^^Vid. ficngeus 



biliratc& incoi 
tit,<k piurittUebenefic, 

U. Qvandocuncprevocaripofll-dclcgationem adelcganteetiampoir' 
litem coiitcftatam, nec tamen infringi, q vx per dclegatum gefta funt, an^ 
teqvamrevocatioeiinnotuit. \^fe§arbofarf<^^. { 

III. Tenoremcommisfionis firi£le obfervandum efie, ncclicerejudici 
delegato fines mandati cxcedere. i 

IV. Sententiam a delegato extrafines mandati pronunciatamnuUiui 
^llfie efl*e momenti, neqve vires reijuty^tsacq virerc. 

- : . ; Adc, inliteris 5^ '^ ^^^'^*'' 

Aftori intcrdi£^o unde vi agjenti objecerat reus vitium ele£lioni«,<jV0 
ii^lor non fuilfet canonice inftitutus. Qvaercbatur, an exccptio hjcc ' 
pcdirepoflet reftiturionem? Ncgat Ponnfex, &rcftitutionem illico (t^ 
endameflcdocct, fimulatqveca probatafucrit, & hinc prius deviol^< 
i^e£lioneinjudicioagendum cflTe. 

RaUo dubitandi eft,q via vitium ele£lionis prodefle non debet ii 
& qviadolofacit,'qvi petitidqvodillicoreftitutnruseft. '^Vj": 

Rationem decidendi fiamitPontifexcx vulgari JCtorum regula , qv6( 
«tiani prxdo fpoliatusanteomniarcftitui dcbeat. • * . 

canonUe] i. e. fecundum canones, utiicgitime fa£lum dieicur. qiM)^ 
fundumlegcs fa£lum eft. ' - 

infiitutum] inftitutus dicituu^xqyUpcmi^ abEpifcopo beneficiumadpng»'. 
fentationemPatroni. ^ " - * ■ #^ j^i^ 

prtid'^] Pracdonisvocabulum variedicinotatjacobus Menochius^t 
fup.pajf, remtd» t, n. ita, Inhoc textu accipitur vel de eo, qvem poftea ptx' 
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Siret^&adeo manifeftusnoneft, vel dc maniteJio quidem 
iilo, qvinonliquido domiQUseft^deje£to. Bachov.ad 



9/misi Videticir hoctiiniddafleriiiilePoncifex, dutn ad rt« 

^t, qvod prxdo rpoliacus reftitueddnsfit. £ft ancem ejqs 
'I minori ad majus; Si prxdo reftitucndus eftinpoilesiio* 
rcommunido£lrina.mui|^|nagisillej qvi^oifisifipneinna^as ell 

^ ^itium aJiqvod occultius, 
^JIptandumhinc I, In interdiftis recuperandae locum non habere regu- 
' '; Dolo facit, qvi petit id, qvodreftitutur us e Gail, /- 2, okf, 75, nMm, 4, 

^pfrtadmittieacceptienem pofle/Bonis vitioig', qviag ftwfT t^ ]^ i^ij| i 
|,N€c enim propterea, qvod vidoiafitpenesa^iorem poflefTio, eum 
d^cereticet. Hoc fcil. eft, qvod dicitur in jure Saxonico : tYi<tn (bll ttie* 

fanb atts fcinen (Bewc^vcn vocifcn/ ob et ^lcid) ntitllrtfecjjt bavein 
. ntmenxvave, JLaub^2{. iib.i.An.24. Talls igiturcft ininterdi£kis pro- 
ceflus,utnonattendatur poireflioniscauiaautpoiTcflbrisjujftitia, qvi in* 
^ri^jlum pctit, fednudus a£luspoflidendi , ic vera atqvenacitfahsinj^ 
'^'* ^l^anc. i/fSbasieoCdeci/,s* n.479, Andr.lbuchenir/iir.fm^«r..c./.1j^ 
ii^cfieri debet lefiitudoy «tiamfi ipoliatus ab iUo ipfii <nm iyt6 
^or yitiosc, vifcil. dam aut pieicaii^ poflideat. ^ ^Jnfi. dg inui^ 
*Vlius€ftininterdifto,utipoflidetis,& aliis, inqvibusfiiccumbit^ 
i^^iaiio poj^idet yitiose. JBachov. in Xreud* fol^ a, di^*iu th^ 

Etiam pracdonem efll; reftituendum. Sed uti timide id aflcrit* 
F^tife;c> ita jpleriqvehodieexcipiunt Branionemmanifeftum,flcubi is % 

pif^omKoiS^ Yxa^^i^im^jJitl^^f^fdcviau 

M^X' ; Aa G item cum o# 

tafus talis eft : A genti Titio |interdifto recuperandx pofleflioms retts 
objecerat crimen homicidii* Qvaerebatur, utrum cxceptio talis admitti, 
& per hanc rctardari reftitutio fpoliati deberet. Ncgat Pontifex, &cogni- 
^ffiMm da homiddioconunUrediffenijubet poft reftitutionem* 
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Rado d qjfe n^ eft, qviaa^Uocriminalis incidens iii civilaroi 
ninan&eHhmintirimlbipenia . 
Hwc^lioamiextenduncnonniilU, ntlociim habeat, etiaaijf#n6i| 
li;^^^|t|kturabuno,8ccriinina]isab^ ~ 
iiiheccriminalignisiinponattir. Petr. Frider. dt intgrdt[l.c»mm^2}.nim^ 
Ratiorationiseft, qviaReip.intereft, nedeli£lamaneancimpunk^8i% 
qvam citisfime dc illis c«^nitio inltituatur. 

Ratiodecidendicft^qviai^'^^'^'^^^ pr^fumiturefle inimicus(|)Oliaci, 6c 
ficmagisvpcaadianimoobjcciflccenlctur iftud trimcn»qvamquod}^^ 
idconuii|frum praKami ^veat» Cut acoedit, qvodexcepCioeriir'~^ 
<i|||;i4we^^ prtvativum refticutioni^ nec exdudat a^Qioi 
atL Joli. BaptViviaD#y«r4//#fi.ii<^^.f, 

' f£<^^ Clam nancifcitur poiTeflionem, qvifuturam con- 

troimiammecuens,ignoranteeo,qvem metuit,furtive in poffellioncm-. 
iD|prmtur.r. 6^f.eitaccf^pojf^ Non habet autem clam inffreflus hociplc^ 
pofleffionem» rotcftcnimaIiusefleinfundo,alius poflTidere/.j. /.7.**<» 
ibd tum demum » fi re verfum vcl volentem intrare rem fuam prohibu^kK 
«utetiam isfponte€efl^t,^. jT^a W.Tumtameavi magiillp' 

<dUigiturpo(ridei«'.noncttm.4.£^.jfw.^ 

trtmen] dicicur deli£lum, quodpubIicarvinat£la; gratiaacculatuf^''' 
Vil^iciCalfapudeumquipoteffaCemgladii habet ad animadvertendi&n^ 
infacinorolbshomines. Etopponitur deIi£koinfpecie ita dido, /.'7. jf*. 
ti.ff*d«*(itt^€tii^^c^vo6.Qik. peccatum, dcquo civilipotifllmuma^lione i», 
(unt ii, ad qyps ea res pcitincL Vid. Anton* Matth« dt crtm, freltiom.j 

i rw w lM i Wl CrmiHiaSteragere ^^ tstanttnn, qviex ( 
adp(Biiam€orporisaflKdivam,(ededam qviafincad pcenam peccmts 
fiiicaapplfcandam » breviter , qvia^Itadfvindi^mpabficam* Vii . 
{)ualenus/.t.I>i/^.4wy/v«ry:r4ip,|5.Fnd«HiItrop. inprocefi,pttrt,h tit, ' 

Notandumhinc 1. Eum, qvi clam pofl[eflionemalterms,dum iHea^ 
huc posfideret, intravit , • non teneri intcrdi£lo unde vi, nifi redeunter'''-'* 
polTcirorem intrare prohibuerit. /. 6, ^ i.f. dtacef, pojf. Si q vis vcro poflc^ 
pnem vacuam dam mtravit, adverfus eum datur condi£tio ex lege, qvi 
iDtroduxicJufUi^lislHA«fr*Cflwft«A Con£ Bachov.in TreUtl.t 



Ad Cap. 7. ^ ii^ 

(«nfultat,9i.n,M, Obitcraddo,vacuam pofTesfionem dici, qrac vacat vel 
. dominoabalii«dcjcfto,vel negIigente,velqvialongotemporeabfuit, vel 
qvia fine Aicceflbre mortuus elt /. 4. 2^. 1.^7, J. i,jf* deufucap, 

II. Reisprofiiadcfenfioneliccrca£loribuspermodumcxcpptioniscri- 
.j^minaobjiccrejtalcmvero exceptionem non femperhabere effe£luma£li- 

onis exclufivum autfufpenfivum,(ed tumdemum,qvando ipfaprrjudi- 
. cialis fuerit. In reliq vi*concurrerc ac fimul ventilari atqve decidi pofiunt. 
Petr. Frider. tU tnttratO.comm, zt. num, 79. ut maximc (c inviccm contineant, 
. Valent. Volz. adl,. 2, ^.f[. ad L. Jul. dt adult„ Idccrtum cft, pofl^esfionis 
q vseft ionem per obje£lioncm criminis non fulpendi, /. 21, fr,f, dc SCt,Stlan» 
Frider. d. l. gi, 

III. Spoliatorem przfumi inimicum fpoliati Marcell. Csila demod.artie^ 
tium. Mafcard. de probat^ ioncluf, sgi. num. u, ncqvc audiri hincdcbcrc in 
pofireflbrio cjus dc criminc aba£torccommiflb cxccptionera , antcqvam a- 
S^orplcne reftitutusfuerir, 

A d c conqverente 7. 

Archi Epifcopus Cantuaricnfis, qvi tumfuit velThomasBcckct, vcl 
ejus fucccflbr Richardus, Renaldumclericum Ecclefiafticis difciplinis va- 
cantem fine przvia caufic cognitione Ecclcfialeu bcneficioEccl-fiaftico 
fpoliavcrat. Indignum id Archi EpifcoporatusPontifcxEcclefiamcum 
omnibus reditibus perccpris reflitui jubct^ reftrvata Archi Epifcopo a£iio- 
ne.fi qvam habercputaverit. 

Ratio dubitandi petcnda eft ex jure, qvod prattcndebat Archicpifcopus. 
Etcjus qvidem nullahic fitmcntio fpccialis, fincdubiotamcntalefuii^ 
qvod aliqvam juftiriz fpeciem prae fe fcrcbat. Et putat Cujacius, in prx*i 
fcriptione tcmporisjus iftud radicatum fuiflc atqvc hoc, ni fallor , proba- 
tum putat exindc, q via circa finem Ecdefia dici^ ur pracfcripta. Sed vereo-^ 
ego, nc vocabulum hoc in alium fi^nfum trahatur , cum praefcripta Ec^ 
clefia cxidiorifmo cjustcmporisidemfortefignificet,'qyod Ecclcfiapraf- ' 
difta,autpracfata,autmemorata. Qvicqvidfit,caufamiftam nonfuiflTcj:'^ 
manifeftam8( fufficicntem ,curfpoliariEcclcfiaClericus debucrit,cx vcr- 
bisPontificis conjiccrclicct. 

Rationemdecidcndi fumitPonrifexexofficio, qvodgeritPraflatusfu* 
-.perior. Debet enim, qvijtalis eft, infcrioribus & fibifubje£tis dericis potiiis;,. 



2ta Ap Tit> Decretal^ i?. ' ' " " ' * 

confcrre q vam auferre bencficia, dum in Patris locum fuccedlt, & pat - rnc 
adeo illis profpicere obftriclus cft. 

/i»r/«<i/fiojh.e.extrajudiciaiitcr, finepraevia caufx cognitionc, propria 
ficprivataqvafi autoritate. 

tnejHrtsdtSlionul h- c.tibi fiibjc£l:os, qvi in tua funt diocccfi aut provincia, 
Sic cnim vocabatur Regio , intra qvamjurisdi£lionem cxcrcebac Epiico- 
pusaur MctropoIitanus.Vid. Autor Eucharifticijacobo Sirmondomis- 

fi 'Jt EccUf. fnbi4rb:C4ir. part^ pcfl. C. 4. 

ReJpoTtfaUm ruum] Dicitur alias apocrifiarius, & h. I. idem eft qvod Procu- 
rator.Sicenimdicuntur, qvi Epin:opatusautmonaftcriincgociatra£tarit, 
&deiis rcfpondcnt, aliis inftudio&precibusoccupatis. Jac» Rufsard. 
i, v^. C. de Eptfc. «f CUr. <jvam refert wfin. Cod. pa^, 366, A liq vando autrm apo- 
crifiarius & Refponfalis ficnificatcum, qvi mifius crat ab Ecclcfia Patriar- 
chali, utcaufasejusEcclefizgpud Principcmprofeqvcretur, &pro ncgo- 
ciis fidei & dilciplinac excubarec , fimulqve veluri fidci publicae obfcs iiico- 
mitatu Principis dcgfcret. Sic enim Ecclefia olim Romana in Conftanri- 
nopolitanafiium habebatapocrifiarium fcu f\efponfalem,qviinaulaIm- 
pcratoris refidens res Ecclefiz curabat. Vid* Jac. Gretfei us ob/erv. hb, ijl^, 
♦ in Georgit Codini c.s. Petr, deMarca de toncord. (acerd»r. Imp, ltb.f e.i6» 
Notandum hinc L Etiam adverfus fiipcriorem improbe fpoliantem_f 
competerc intcrdi£lum recnpcrandae. Plcriquc omnes cxplicant hoc ca- 
pitulumdcjudice, qvifpoliatjurisordinepraEtermilTo.qvod mibi non vi- 
detur. ArchiEpidopus enim h»c non ut judex, fed fine judicio, & plane 
ut privatus, fpoliafle dicitur. Interim ccrtum eft etiarti judicem fpoliare 
qvandoqve.&tum non minusreftitutionemfaciendamcfle» Vid.Achill. * 
Perfonal. de adtpifcend pnff. n, 27i.fctf. 

II. Rcftitutionem fpoliatis faciendam cflc, non ipfius tantum rei, qvx 
;ablataefti (edomniumetiamredituum&fru£luum, qvi perccptifuntaut ^ 
' Jj>ercipi potucrunt, necaudiridebctfpoliator, fiunicustantumadhucde- . 
'Iiarius defit» Tiraqvell. dejudic. tnreb extg^f. go. %.;4. Etquidem reftiru- 
tio iUa fit fine fpe rcpetitionis, etfi poftea ijpoliator in petitoiio vincat. An- . 
ton. Fab. Cod. Ub. j. rif , 7, d<f. t. ^ 

Ad c. ex transmifsa Mt 
Agitur!nhacDecretalidecafuqvotidiano& inConfiftoriis fi-cqventSfe 
iunu» Caja Uxor militis a marito proptcr fac vitias difceflcrac Maitrusi' 



tSm Ad Cap. 8. ij, 

agtbat adrciuCiKJoncm.ut fibi ea reftitueretur. NcgabatUxor, rcftituti-, 
oncmfuifieridebere, qvod pefllmeha^lcnushiibitafueritamarico.qvod- 
qve non alia fibiinpofterumfpcranda littraftatio. Pontifcxreftitutio- 
iiem fdciendam efie reicribit, ottamen martfus przviam praftet caucio- 
nemjliberaliscipnfthacforc confbrtium &fxvitiam feampliusexercere_» 
nolle. Hxcipit^utemPontifexcafum.qvando capitali odio&inimicitia 
maritus ita exardct ut Uxor uftam diffidentix & rccufationis caufim ha- 
bcat, 8c rum ait fcqvcftro can; deponendam cfTe apuJ probam & honcftam 
mulierem, donecde cau adiflTidii plenior cog(iitioabfoluta& res decifoj 
fiicrit. • 

Rationemdubitandi,qvodrv.'ftitutio ficri non dcbeatfuppeditatipfkj 
mulier» dum fibi metuit ab mala mariti tratlatione. Videtur vcro ip/a in- 
lupcrnegafre,qvodmilitia£i:orilcgitimc dcfponfata ScabeocognitafiMf^ 
ict. Hocenimeft, qvodjubetPontifexpriusinqvirere, qvamreftitutio 
decernatur. 

Ratiodccidcndipctcndaeft cxvinculoconjugali, qvippe qvod pcrpe- 
tuam & indiirolubilcm vitac focietatem continet, &cuiproptcreanecmari- 
tusnecuxoraltcroinvito, imo nec ambo conlcnfumutuorcnunciare-» 
pofTunt. Mctus autcm qvi obvertitur, per cautionem toUi poreft, 

Curautemcocafu, qvando maritus Uxorcm capitali odio perfeqvitury 
reftitutio fieri illico non debeat ratioha:c cft, qvia talc odium cftjufta cau- 
lafeparationisqvoad thorum&menfam. 

Idem] fcil Alcxander III. & additur in antiqva Decretali : Mitnji^ BeSu, 
aeenfiEptfccpts, Stripta cft igitur haec decrctalis ad fadum, qvod in Galli- 
iscontigit. 

fttffi ictfrautione] h.e.tali, qvzfit perfidcjuflbresvelpignora Pyrrhus 
yAaux.tU/id ft f, cap. s, num^ //« Relmq vendum tamen id eft arbitriojudicis^ 
qvantaprxftaridebeat. Auguftin.Barbofaa«^^»./.«.^. 

capttali gaio] SiaiJtvitx fuerintftruftacinfidix, autcapitalijudicioUxor 
accufata fucrit, aut tale qvid aliud contigerit. 

Notandumhincl* intcrdifta etiam applicariperfonisconjugatis infe 
invicem,qvia fcil. pcr defponfationcm Viracqvirir juftum titulum in mu- 
lierwn &percopulam fubfeqvent macqviritpofrefllonemillius.Joh.Bapc, 
Wwianwifnranori.ad h,t, Pracftattamennonconfundcrejusperfonarum 
^jusrerum, Ethijacre£liusforca(rcdicuntura£Uonesexconftitutoma- 
^ * ^ .s ^ ? P d j > - tri- 
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trimonio adcohabitandumcomparataceflreexjureperfonarum conjucali, 
qyod coniiiUt in perpetua vita: confvetudine. Vid. Hahn. ad WclenDec. 
ttt. dg juMc» »^4»&dt Sponfal n,7» 

Ih Facilius dirimi fponfalia, qvamconjugiumpercopulamconfum- 
matum. 

III. Mulierem aufuHentem a marito propterfxvitiam nonpoffe cogi 
ut rcdeat,nifi maritus lufficientcm pnEftiterit de non amplius fzvienno 
-cautionem» etfi fzvitiaiflaculpiuxoris contigcrit.Schneidc\vein4<^/w/?, 
di lutpt. piirt. 4, II. r^. 

IV, Propter inimicitias capitales permitti inter conjugcs fcparationem 
^Toad thorum & menfam^ 

Ad c. ciim veniflet 9. 

Archi Epilcopus Eboracenfis qvitum fuit Rogerus, Ecdefiam, qvam 
Clericus ahqvis tenebatj, concefleratCanonicis & Capitulo S. Trinitatis, 
eaqvidemlegeatqveconditione, utCIericus iftcintenm, quoad viveret, 
Canonicis aimuam daret penfionem , poft mortem autem ejus , plenoju- 
re Ecclefia ad capitulum pertineret. Iftam concesfionem confirma vcrat 
Papa. Et Canonicis deinde a Clerico foluta fuit penfio, in qvam ipft fi- 
nedubioconfenfcrat. Poftmortem CIcrici,ingresfierant Canonici inj 
poffcfnonem Ecclefix fibi antehac concclTa:, & quidem ingrelTi erant fine^ 
novaArchiEpifcopi autoritate, tum qvodmctucrcnt,ne alius,de qvoiu* 
Ipicio erat, przveniretClericus 8c poflenioncm occuparet.tum qvod ipfum 
ArchiEpifcopum fibi parum favcntem crcderent, in qvcm fincm, ne in pof- 
fesfionefaa velaClericoillo vel ab ArchiEpifcopo turbarentur , fimulap- 
pellationem iiiterpofuerant. .ffigre id ferens Archiepifcopus frumentum 
& alia Ecclefiz bona,qvzGericusmoriensreIiqverat, avexit. Icdqvz o- 
mnia reftitui ideo oportuit, qvia poft appcllatlonem interpofitam abiata-» 
f uerant. Qvxrcbatur folum, an vitiofa cflet Canonicorum ifta poflcflio, 
uti prztcndcbat Archi Epifcopus, Et non cfl*e vitiolam refpondet Pon- 
tifcx. 

Pro ArchiEpifcopofacit^qvodRcligtofi, qvibus aPapaconceflTum cft, 
ut Ecclefias fubje£^as in proprios usus convertcre liceat, non au£loritate-i 
propria poflesfionemrarum occuparcj fed a dioccefand loci reciperc debe- 
ant, f ♦ 19, X^dtprivUti, Qvo & facit, qvod vitiofa fit rei emptz poflclfio, fic- 
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ubiperfcemptor eam occiipavcrit, non indu^sa venditorc, /.^^J^<^r 
ac^. pojfefi.diqv od przdo fir, qvitaliterpofleflloncm nancifcitur. /./.«/^. 

E contrario optimam hanc dccidendi rationcm alleErabant Canonic^ 
q vod ipfijam antc, dum adhuc viveret Clerrcus, pofTediire intcllij^antucj 
Eccleliam, qvandoqvidem ab eovivoannuamaccepilTcnt penfionem-», 
qvje przllatio argumentum eflct traditi pofleflionis, qvodque itanon fuo 
ampiiusnomine Clericus in poflenionc fucrit.fetf Ecclcfiamtcnuerit nck 
mine Canonicorum, is vcro rem vcre poflidcat, cujus nomine poflidetucj, 
l.tS.pr. jf.de actj.pojf. 

Priort] Prior alias vel eft convcntualis vel cIauttraIis.Qvandoq ve tamen 
^tius accipitur iftud vocabulum pro omni co, qvi praeeft. Qvpmodo hic 
priordicitur,qvi przeftEccIefia: collcgiatac* 

if_ CapUHlo] itadicitur Collegium Canonicorum, qvodqvotidlc intoreos 
legcrctur&cxplicareturcaput Biblicum,aut,fi profixumnimis cflet, cjus 
(alcem aliqvod membrum qvod capitulumdicebatur. VidHinMncI. de ttt* 

auiientin'] Ita vocatur notio Epi(£opF, tit. Cfd.de tpi/cofr. attd. &hic ipfius 
Papap. Vid. Alberic. GeniiUdentipt,part, i. i^.Gisbert. Voet.^&//r. EecU/^ 
part^ u lth,s, ^»". J. 2, $. 

cmmbm modia^ i. e« utplcno jurc adCanonlcos redirct, pofiqvam fcil. ex- 
piraveritufusfru£luspcr mortem ClericK 

^penftQnm] Pcnfio definitur, qvod fit moderata qvzdam bcneficii deliba- 
tio, autoritate fijpcrioris ad Cempus ex causaalicui asfignara. Vid. Benge- ,^ 
ixsde benefc.Ecctef.pag^s^i, 

Notandum hinc I. Vivente pofleflfcre bencflcii non pofle illud altcri 
promitti. Przbcndzenim ez tantum conferri8( promitti poflunt.qvar 
vacant,nonaliz,f./. 2.s.ihi6*X^deconcefs.prab,e.2.e3,e0d.tn6.i\Q aPa^a^ 
quidem, qvod ingenuefatctuiDidacusSpiaoaCaceresf»j^<.rfA^/«/.4W. 
wm*io2,feif^ l|i 
. ^^, Donationes vel converfi^ones Ecclefiarum, fiqvac flant pnvatis per- 
fbnis,viventibusillis, qviiilasEccIefiasposfidentr nullius eflremomenti. 
Sitamenrcligiofisfiantlocis, autcapirulo 6c collcgio cum autoritate fu« 
perioris, rataseas eflreSc firmas, hactamcn legc, utpoft morccm demum . , 
poflTeflbris ejus EcclefijE commodiscapituIumfTuatur,c;^.A'.</r^«w^'. Ra* 
tionemreddicgloflaadhunctextumy qyiaqvodCoIJegiodatur, nemini 
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datur, & nullusfuonomineijide capitemolumentum^ScficnuIlusdefidT. 
tat morrcm viventis. 

III. NeqveccnfiimnovumEccIefiisimponi,necveteresaugcri pofi^e-f 
neqvepartemredituummvitopoflbirore infiios velalios usGs vertere e' 
pifi:opo licere c 7. X. de anfib. Pofle tamen nofleflbrcm fponte penfionem 
aliqvam alteridandam promictere, qvandoquidem etiam polfcsfione cc- 
dcre qveant d. c. 4. X. dedonat. 

IV. Vitiofam cflc poflcsfioncm. fi a vis propria autoritate eam infrredi- 
atur Scoccupet. utmaxime titulum habeat/.;././^ f.de^c^^poJf.L-^.C.deacq 
ffof. nifioccupatio fiatpriftmopofltflbre veltacitevelexprefscconfenti- 
ente. Vid. Duaren. 

V. Adacqvirendampoflesfioncmnon fcmpcrneccflariamefl*etraditio- 
nem & adprchcnfionem corporakm l.?4.f. de contrah. tmpt, /, i.J.xi. ^ /,/^. s 
i.f.deac^f.pof.?etr.FTld*denrater.poJJef,cap.iunt*m.ip./e<^^, ' ' ' ' 

VI. Prarftationcmpcnfionis argumcntum efl*e traditar pofl*esfionis arf 
l,2S.^ l.3^4*uC,dedonat.L7:.f.deR.Kl.i9,2S.ff.deacij.pojf. * 

VII. Eum vere posfidcrc, cujus nominc posfidctur. d, /. /g.pr,, p f^god 
Posfidemus ergo corporectiam alicno l.hf.i2.feod. Etqvi aliisposfil 
dent,proprie nonposfident,qvamvis& ipfi naturaliter posfidere dican- 
tur. /. 7. $. tt.^. eomm. div. 

VIIL Jure Canonico licere appcllare non tantum ab interlocutoria fen. 
tentia 8c q vovis aho gra vaminc c. I . ^;;;;^^. /« (f. r, ^ ^/.^ f ^;,^^ fgjj 
am a gravaminc futuro, q vod q vis fibi verctur iilatum iri. Sic enim in an- 
tiqvadecretaUdicitur, CanonicosappclIafl[c,cum timerent potentiamfic 
invafionem Archi-Epifco pi, Conf. f , X, de ^ppfU, 

Ad c» ex conq veftione 10, 

TitiusUxorem, poftqvam cxcafiliamfufcepiflet,domoejecerat, fub 
prxtcxtuimpcdimcnticxconfangvinitatefibiantca ignota, emerffcntis. 
& ut dc impedimento ifto plenius conftarct. Commifsarios impltravc 

rataPontifice,qvidecausadifceptantesaudirent&cognofcercnt Ante' 
qvam muher ab his citarctur, ipfa apud Epifcopum diceccfmum 'reftituti- 
onem fui pctiit. & hoc idem repetiit,poftq vam citatacoram Commifl-ariis 
comparuiflct , rcftitutionem anteomnia fieri debere contendcns Com- 

miffariis vero reftituuonem denegaixtibus &.ad caiiOm priacipalem pro- 
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#Densi|^^|^a^^ eum finem alios delegavit judice8,qvi 8c nait|i|j >» 
ffi^fie^nt, & cauOim iniimul principalcm deHni rent. 
h R^rcio, cuf reftitutio fieri non debcac, duplex hxc dari poteft. Primd. 

• qTiaimpcdimentum tx confangvinitatc proveniens talcell, ut ctiam con» 
* abitantesre£tius abfcinvicem abftincant, qvam ut debitum_j 

alter alteri przdct, tantum abcll, uc a (e invicem fcparati con- 
t£irnHB dfbeaiit. Ddnde qvla ddeffatb fadoLfykm ipsE causi 
^ ^^^^^jStqv^iwn.tem^ 
^^l^iaQKaotcm Pontifids eft ifl», qvia in dubio pro matrimomo Icgi timo 
vflitcanbiuco pnrfumitur, necalter conjugum afterum interim defrkndaie 
J|>Oteft:,tum veroqvia non debet qvis ante reftitutionem litigarede pro- 
' prietatc rei violemer fubtra^bc* Atqve fic etiam decifum cA mf « Mf Utp 

• £go vero Fateor , tanti mihi non videri rationem decidendi» ut non di- 
.^edamagis placeaclententi^poiito, impedimentom cx confiingvinitate 
^lli|dIV| qvod ncm impedittantto matnilumitun contrahendutt^kleti* 
^f/fffj^it contrafinm. Error enim vel ignocantia vel deli£lum citttui 
^iHt^d^^viV. Xyill. prohibitos facit, ne fit matrimonium, feu impedit valif^ 

3itatemejus,im6 vcro propric non dirimit formam matrimonii, fcd poti»; 
lls negnt formam matrimomi. Autigiturcertus#ftconjux de taliimpe» 
dimento,autdubius. Neutro cafucohabitare dcbetcdrnaliter. Nonj 

x|pffim ThoroasSanchez^ffV4rrii»./i^.i.i6j^.ip. m«P7,/. &ex« . 

|^|d^^farobaCurper«. 44. JCdefintii$t, txemm. Non fictmdo» qvia tiim a« ' 

• IPfiViiifiinill dub^exqva qvi agit. fine dubio peccac. H(mieius^ibf7,. 

^'S' 4. n. g. Et prxft at tum abftinere>atqve tn^iofcm partem di« ' 
gtre.qvam inprobabilideli£loperfiftere. ' 
^^fudiM Ecclifi4]\L e. propfia autpri^e, nvX^ caufip cp^tione judi« 
jfwiKprafvia. • • ^ - - " ' • 

? dtMcufando] Accufarematrim6nium,eft impedimcntum, obqvodinter 
pCiariuj|esmatrimoniumconfiftercnonposfit,exp j^^ ^.'-^* 

^ pi^ canomcamifintentiam decidati!^ Pb» 

'^g^feiri^alj^ipasfimiefMm Yvji^fjhftfim^r.t^^ 

^ £e r Ob- 
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Obfcrvo hicI.Uariq atdam,impedimcnta,qv2 ctiam matrimoniumj 
■ V' contra£tum dirimunt. Scd hic caute atqve circumfpc^le proccdendurn 
cft, ciin de gradibus prohibitis maxima adhuc inter Do£lores verlentuiij 
litigia, & lint , qui putent,non omnes in Levitico prohibitos gradus talcs 
cflc. utmatrimoniapcrfcdta&confummatadiflblvuTe valeatiC. Vid BeufL 
dc tnAirtm.num. S2.pag. 204, 

II. Non licere conjugibus propriaautoritate matrimonium dilTolverc, 
abA:nere tamen cx jufta causa licerea congrcfTu. 

III. Conjugem temere didedentem cogipolTe. ut rcdeat & cohabitet. 

IV. Etia-ntincaufismatrimonialibnsprocuratorum qvando(^ admirti 

V. Poft appcllationen> intcrpofitam , quae peneijudiceminteriorem» 
aut ab eo gefta iunc, rc vocari debcre. 

Adcgravisn, 

Dolenfis monafterii fratres ab Archi Epifcopo circa privilegia tnrbari 8c 
vim paJTi fueranr, qvx tamcn c^aWs flicrir, non usqve quaque conftar. V^- 
deturtamcncaadmodumdamnoIamuItisqvecuminj\iriis conjun£U&i. 
ifle. Pontifex Scablata reftitucrc & damna rcfarcirc & dc illatis injuriis fa- 
tisfacerc, fruftusqvcomnes 6c perceptos & percipiendos rcdderejubct» 

In.hoc igiturcapitulofblum id tra£iatur,qvidrcftirucredcbeat violen- 
tns invafbn Etcfthzc^ecifiogencralis,amputatis omnibuscircumftan- 
tlis casus propofiti, a compilatore propofica, Undc nec de racionibus, q vas 
in contrarium Archi Epi fcopus proptcr fatlum fuum allcgavit aut allega- 
lepotuir, qvicqvamproferrenunc licet. 

>\ Ratio decidendi eft, qvia fru£lus rei cujusqve acq viruntur domino ejus 
fci. autciqvilocodominicft; Malieautemridei po(rcnbrnulIumjus in_> 
rehabet.Scproprerea pcrfcntentiamCdvadtbetconftTvari conditio afto- 
ris.utcatalisexiftat.qvalis futur^ fuilTct, ftrem fuamnunqvamperdidifw 
fct, idqveitaconrtiturumfimulcftinpccnam malaefJdeipoflcfibris^utcti. 

. am id qvotj ipfe non pi rcepit, reftituat. 

^ yirchi^taeoniim] legcndum, y^rcht Et tfcopum, ex antiqva Decretafi. 

■< fratribtu] Ita oUm fc invicem compellabant omnes Chriftiani. Vid. Mi- 
♦^Ut. Fclix«'^Oi/.iv,o.^*. Defid HenAd^a/ilerfHll.apoIo^.p, [62,PatritiusJu- 
jmiiis a^CUmtnt Epip^t.adC^r, N^j, Sed fcifsaffatema nnitatcvereChrifti- 

* 'fnaia fegrcges Scyari^tidiones^nomeniftudufumfuum univcrlalcm-» 
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"^crdiditjScqvibusdamfocictatibus, maximc monachoriim, adhzfit.Gisb' 
Vcct.polit. Eulef^ part. z. I. 4*, tr, 4.ft6}^s. c. 1, 

Notandumhincl. rcfiitutionemex interdifto recuperandx itafieride- 
bere, atnon ipfum tantum pridium rcftituatur, fed omnia etiam mobilia, 
qvac dcjeclustempore dej '£lionis ibi habuic, /. ss.ff.dtvi(fviarm, 8c 
qvicqvidprxtereadamnifcnfitob hoc, qvod deje£lus eft»<^./.'./.^/. eod^ 
Hoc emm t ft, q vod diclc hic 1'ontifcx, ablata cum intcgritatereftituf, & da- 
mnapienariarefarcifi dcbere. 

IK MalrE hdei poflcflTorem non pcrceptos tantum , fcd etiam pcrcipien • 
dos reftituere debere fruftus /. r. C. de R, /. n. jT, 19. 20 Jf. tjv^in franti. 
ired, Arq vc corum ratio habcri dcbet ex ipfo ilio die, q vo q vis deje«£ius eft, 
d, /./.$. 49.jf, de vt vi arm, Neqve tum pcrfona polTeiroris conventi, fed 
petitoris fpe<£tanda eft. Negligentia enim poflcflbris dolofi domino no- 
ccrenon debct,qvominu^confeqvatur, qvod confcqvi potuiflet, fiipfili- 
cuiflTcc rem polTidere. /. ^?. / 62. f. 1 ff.de R^Ki 4, C. nrtde vi.Joh, Cop. defritil. 
ltk.2.tit. 4^c.i. Sed8cpraeterfru£^tusc3ctcrarum etiam utilitatum habcnda 
cft r^rio.qviaomnia illa.qva-cunqvehabiturusvcladlecuturuscratis.qvi 
dcje£tnscft, fividcjc^tusnonfuiiret, rcftituidebent,8c tantumconfeqvi 
rumoportct,qvantifua interdi,levi dojcdum aoneile l»i.§.4i.f.devt t$ 
vdartn, 

Adc.olimii. 

Exemplum h?chabeturejus, vulgoqvoddicilblct: Qvi vi,autclamaut 
precario ponidct ab advcrrario, impune dcjicitur, dummodo id £at in con- 
tinenti. 

Cafustalis eft : EpifcopusTerdonenfisordinifratrum Humiliatorum ^ 
prxdiaqvxdamealegeconcuiferat, utipfe dominiumrctincret,8c polfcfli- 
onem, illi vero Oratorium^c hofpitale iftic acdificarent, annuum cenfunu» 
darcnt, obedientiam promittcrent , & pracfedus loci inv^ftituram a fe pe- ^ 
terct. Magiftcr ordinisTcmpIariorum cumlocum iftumfibi opportu- * 
numvidcret, perfvafic Humiliatis,utfibieumccdcrent. Atqveiftihaud 
gravateconfcn/erunt, dumtamenaccedcretinfuper con{cnfusEpifcopi6e ' 
capituIi»qv2rconditio exprclTis verbis additaerat. Templarii nonexpe- 
ftances Epifcopi conftnfum illico prxdia occupant, 8cut cft in vctcri dc- 
crecali, eiuad^ paramfitiu Eccldix* inftr umcnta domus & libros auierunc, 
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7" &nonagintaovesabigunt, Rcaudita, Epifcopus non tantiim conftn- 
fum dcncgat, fedetiaraTcmplariorum homines cedereiiidcnolcntes&re- 
firtcntes vi cjicit. His vero interdi£to unde vi agentibus Pontifex Epifco- 
.pumabfolvit, &Templarios non cflTe rcftituendos refpondet, f Iva ta- 
» xnenqvacrtioncproprietatis, falvactiamfatisfatSlione dcbita, fitortcEpi- 
(copusdcfcndendo jus fuummodum excefrerit. 

Qvzritur jgitur, utrum hoc calu Xtdgiftio Templariorum interdi£tura 
• unde vicompctat? 

Ratio dubitandi eft, qvia hoc intcFdi£lum competit illi, qvi dejc£lus eft, 
etfi is ab eo, qvi.vi dcjecit, vi, clam, vel prccario poHidcat, § 6, /«/?. de $»sev 
' difi. PofitoergovitiofamfuifreTemplariorum polfesfioncm, nontamen 
■ propterea dcbuerunt vi dcjici, & qviadcjc£ti fucrunt,applicari cis debet-» 
intcrdi£lum recupcrandz. Ipfa autcm eorum poffcsfio dici nequit vitio- 
la, qvandoqvidcmprzccircrittraditiocx p^rte Htmiiliatorum. 

Ratiodecidcndieft,qviaEpifcopusTerdonfnfisfimulatqve ipfi cora- 
pertumfuit, clamingrclTostuin*eTemplarios, nonmodo prohibuitcos 
v poffesfionibus iftis ; fed & cum ccdere nollent. confcftim vi dcjccit. Tali 
; autemmododcje£tonon competitinrerdi£lum, ciim expellereitaconfc- 
ftim liccat/.?.jr.? ffl^tvte^ vtarm^ Et videturduplicivitiolaboralTcpof- 
lesfio aTemplariis apprchcnfa, tum q vod ab initio clam intravcrint, clam, 
inqvam,Epifcopo,quidominiumfibi&poircsfio!icm ipfam relcrvaverat, 
tumquod poft prohibitionemcedercnoluerint, fic advenienti Epifcopo 
fcftiterint,qvarationcpofseflloclanculariadegencravit, in violentam, 8c 
tum ipfe Epifcopus vi dejc£lus fuifTc videtur /. /. $. 24. /./. eod, Nec 

avicqvam facit traditioab Humiliatis fa£^a, tum quod ilii poteftatem tra- 
endi non habuerint, dominio fcil. & pofFcnione ad Epifcopum pertinen- 
tibus , ipfiq ve adco nomine alieno in pofTesfione confiftcntibus , tum_* 
^ cjvod traditioni expreffa harc adjun£ta fuerit conditio , fi Epifcopo com- 
placitumiftudnegociumfuerir* Qyaconditionedcficicnte nonpotuit-j 
nonrcfpe£luEpifcopi vitiofaclTepoflesfio aTemplariisoccupata. 

(fJrntresmtlttUTimpU] communitcrdici folcbantTcmplarii, qviafcil* 
primdconCdcrant Hierofolymis . parte templi Dominicieis ad habitan- 
dum conccfsa. Practextum ordinxsja£tabant iftum, qvod pcregrinantcs 
4^ adloca {antlacontra Saiacenorum vim protcgcre vellent. Initiumcoc- 
^ pcruntciicaannumxi i9*6cpaupcrrimicumerant, Au£lis vcrdin inH- 
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itumfacultatibuscum &formidabilesfierent principibus recularibus,8c 
ncfdndafatinoracommirtcrentjtotus Ordo aClementeV. abrogatus cft, 
bonaqveejus addi^la ordinibus Eqvcftribus aliis, inprimis Mclitenfibus. 
Qvj iilis prsEcratjMjgifter diccbatur. Vid.Raph.Volaterran. Itb, xi.Hoorn- 
bck tn exam, bHll, ptfp. iONtra Jefutttfas p. ^f. Matth. Stephan. dtjcttrj, Acad, 4, 

is. voi 2. 

pojftsftonet qvasdam] PolTcsfio hic idem cft, qvod fundus five pratdiunu# 
Vid. II f .ff. dr- f^, s. & ibi G(rdda:us. 

L HnmiUatti] Eos femimonachos vocat Raphacl Volaterranus d. l, .?/. 8(o« 
|riginem dnxilTc^itcircaannum loi-.ab Mediolanenfibus qvibusdamab 
Henrico III exilio mulflatis. Sabellicus vero ad Friderici Barbarofix 
temporarrf?rr, nomenqve tuliffeait, qvodad Fridcrici pedcs qvandoqve 
huniiliccr proftratijacuifrcnt. Aliter Jacobusde Vitriaco hift. Outdem. c. 
2g. qvodkil. jnpaupertatc & afpcritatehabitus & geftiasexrcrioris com- 
pofitione &morum gravitatc&in omnibus verbis& operibus fuis ma* 
gnum oftcndcrent humilitatis cxcmplum. Eorum ordo a Lucio III. pr- 
nituserat rcprobatus, (cd ablnnocentioIII. & Clcmentc IV. rcftitutus, 
Aliqvando paupcribusdc Lugduno fiveWaldcnfibusxqviparati, &fer^^ 
pro iisdcmnabiri funt,uficonftdtcxf<ip,ir/f. deharet. in prima collcftioner 
Vid. Chron. Canon*l'h,4.p. ^,272. Chaflaneus tncatal.glor^mHnd.l.4,c»n-' 
Jidt 60. 

Or/iftfr/i/wJItadicebaturprim^tu?, qvod intra privatos parietescxhu* 
ftum erat facellnm . caufa pietatis & orarionis. Aliqvando tamcn etiam 
pnblica jedificia dicebantur Oratoria, qvibus congruam conftituerc opor*^ 
tebatdotcm. Etrandcm Monachorumcapellae oratoriorum nomine_r 
veniebant , qvar monimcntis&infignibus locorum publicorum fcu Ec^ 
clcfiarum. qvalia funt campanzad convocandumpopulum,carebant_#r 
Vid« NiC4 lc Maiftre de ban, Ecclef^ l. 2. c, 4. 9$S» 

Hifpitaie'] Talia olim fireqventcr xdificabantur in animz rcmedium.Hie- 
ron. Bignon. adAfarcnlfiform.p. f 4f . 

msfohdos Solidi ubiqucfrrquenscftmentio , ncc tamenejus pondtis 8c 
sft^imatio conftans & pcrpetuo fuiteadem. SoHicireca de re agit Didacus 
Co9Sinwv\^sdecvllat,vet,nifmifm.CMp ). Kcner.Budi:\ius demcfter.cap.iz* Et 

trcs ifti folidi fpeciali nomine cathedraticum dicebantur , qvod Epiffopa 
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ob honorcm catiiedrx &infignuni fubjc£tionisperfolverentur. Lancel- 
lott. In/lft.jnr, Can. /. 2, tit. 21, 

invtfliturAni] veftirc& inveftirenihil aliud cft.qvam eleclionem alicujus 
perfoniefa£tamfuofuffragio*vcl confcnfu confirmare^ aliqvando etiara 
folennitcraliqvid tradere,utifitia Sacerdotiis, Ecclcfiis,feudis8cc. Vid. 
' Lindenbrogg.'« Glojjar^ adLtg. amnjv, Hottomaiin. deverb^feudai verh» in» 
veftttura^ 

Obtciient$amfactretmanualem')'uQ. obedientiam permanum. intcrpofito 
juramento fidelitatisjun£iis manibus. Anton. Dadin. Alrcferra ad /\ t. ju- 
« ramentum tamenforteraroadditum fuicpropterc./.A^i/^/wrr/wr^ 
^ Hinc vero notandum I. Omnia loca (atra in diceccfi exiftcnria Epifiropo 
. • dioccefcosfubdle, nifiij?ccialitcrfiiitexcmpca, c.i^X.dtrelii.dom^c.id.X.dt 
cf.jHd.ord. 

II. PofrcrefcrvariabEpifcopoproptcrlocumiac isdeftinatumpenfio» 
ncmaliquamannuamfine vitioSimoniap.c^, v.cumaHtemX^dereUgiofM»!», 
Vid Ben^eus 8c Pinf>on debettcHc.c.4. f ^»-/. i. 

III. Cwnditionem adjc£lamtorum fufpendere a£lum ficnihil omnind 
poncre /» S. l. yy. /. /. i9-ff> de R. C. l. de tend. (ff de mvnfir. imo vero q vod 
lubconditionedatumeft,fub contraria conditione adcmptum intdligi/, 
lo-j.jf.decond.ffdem. Conditio enimeft vclutcausa ipfiusa£lus,qva cef^ 
fante ipfum paritcr ceirare oportct. Joh. Bapt. i.'oflddefan,Jcient ign, 
tnfubjeih confnlt. n. q Galganctt. decondit. p. 1. n. 4» 

IV. Pcreos, qvinoftro nomineinpolTesfioncfunt, etfi derqliqverint^, 
pofiesfioncm, & alius eam occupaveric, five pofil-sfionem alii prodidcrin^ 
nihil penitus ex ea rc prxjudicii nobis gcnerari. /. ult, C, de aoj.pcff. Et qvan- 
qvam fintintcrrecentiores^viftatuant divcrfum obrinercqvandoin poA 
lesfione reli£tus aliieam tradit , utadco diffcrcntia fitinter tradcntem 6c 
prodcntem, uripoft alios vult etiam Gregor Bicfius adl,^,ji.s.f,deacf, 
pojf tjvtfi. ir. ». 2. ratio tamcn, q V2 in d. l. uitX.dt ac^^pojf. habetur, arqve tra- 
dentcm ac dcfcrcntem ccmprehendit.ne fcil. ex aliena malignitate alicnum 
damnumemergat. V \A. Atno\A.V\v\\\.ad^.s. InfliT , deimerdtO^ n.2. At« 
qvehanc fentcntiam videturhic probare Pontifcx, dumait, exeo, qvod 
Magiftcr Tcmplariorum Epifcopo ign^^rante a tradentibus humiliacis 
poltesfioncna accepit,nullum junejus prxjudicium irrogari. 

^> , ^ . «V.Vi- 
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V Videje£>umdcjc£toremimpuneitcrumdcjicere,durntamen idfiat 
confcftim nun ex inrervallo. ^•f-^fvtef viarm^Qyi cnim pofTelTio- 
nem vi ereptam vi in ipfo congrcflii r cuperaf,in priftinam caufam rever- 
tspotius, qvam vipoflidere inteirgendus c{i,l. i7.f.*od. Etfic nontam 
deiicituTvioknru^ invafor, cvam potiuspc^fTe^fio aba^tcro dejicientej 
coafervatur. Ex intcrv.uloautem c\wx rttdcjciftio violcnti invaforis eo- 
dem non cenfcturjurc, fcd tum invafori dcje£lo datur interdi£lum undej 
vi$ 6 I ;/f,elet/,:ct. lif. Conf,ftim vcrodicitur, uticxhoc textu appdrtt-?, 
non tantum qvod fitftutim in ipfo articulo vis illatar ejus propuKandac 
caufa, (edetiam qvodfirft.itim atqvccertiores faftifumus viautdamrei 
noftracpoflltrionemoccupatam eflc. Cu]ac* aidb.t. 

VI Ropallionem vib illarz fieri dcbere cum moderamine , nec tam ad 
fumcndamvindiiSlam, qvam ad defcnftoncm &ad propul^andaminju- 
riam. 

Adc. literasr^» 

Px^utatorcm hic potiiis agit Pontifex, qvam Icgislatorem autjudlcenr. 
Dtcernit tamen, fed ira, ut nihil deccdere velit aut der^agari opinionibus ^ 
fk relaris, qvod vidctur plane cicp^^aTov, 

Cafusin ipfo tcxtu habetur, inveteritamenDecrctar! pfenius.hoc mo- 
4o : Imberta mulier, qvjt hk Gulielma vocatur, a Viro divcrtens fcparati- 
•nempetebar, allegans tum confangvinitatis inqvarto gradu impedi- 
mentum, tum fxviriam inleexcrcitam. Maritus vero, antcqvam qvic- 

3vam in causa dccernerctur. rcftitfetionem Uxoris fibi ficri deberc conten- 
ebat. Qvxrcbatur, an facienda cfl!et reftitutio ? 
^ Rario dubitandi in promptu eft, tum qvia cavendum cft,ne inceftus 
con mittatur.tum q via cx fitvitia mariti pcriculum mortis aut cxtremi cru- 
ciatus iT.ctucadierintmuhcri. Accedcbat, qvodparatac diccrenrur pro- 
bativ>nes circa impcdimentum allegatum, nec adco longiore procefTu o- 
jpns efCct. 

' ' Refpondet Pontifex perfan£lionem gencralem,mulicrem viro reftitu- 
rndam elfe , & tum demum dc cognatione dideptationem 'nftitui debere, 
fed itautpracmittatur&prarftcturabUxorejuramentum calumniaf, qvud 
firil. noncalumniandi & vex ndi mariti causatalc impedimentum, qvod 
eppooit, cxcogiuvcrit, Qvja vero caiu& oblati non omnes codem moda 
^ • n*» . . «cuni- 





& uniforoilter debereait, 6c hinc duplicah 
nam Sc mmns p&nstm. llla includic copulam ci 
exclud^>8c tancum obieqvium familiarc condnet. 
cic Cui^; qvando mulier non h abet probationes in contindfitrpiratai 
tioeft> qvia praerumitur contra eam, qvod temerc difceflerita vfrb.Se 
tamenre£tefaccrc,(i propter confcicntiam , qvam dcinceftu committen» 
do gerit, abftiiiueritabrcmiptiali, ficdcbitumconjugalcncgetatqvefic 
pluris feccrit conrcientiam convincentem, qvam cxcommumcati^nem ab 
Epifcopo indi6hm. Hanc vero, mlntisplenuii refttcution^a ^ 
qvanillo ofieruntur probationes iii continenti parats. Raliodj|,'^ 
pericii^iiBliieeiticlaq^diice^^^^^ cftprod 
gior proptcr probationesjam inftru£las & paratas. ' • ; 

Prxmittit vcro ante hanc fuam decifioncm Pontifextrcs di verfasfen* 
tentiasdiverforumDoftorum. rcftitutioncm ficri debere, iepoixtft 

omni alia qvxftione contenderunt, propter lo, h. r. £t qvacqvamhis 
objiceretur inceftus periculum, (^vod fubeiret, nullatenus tammiu * 
]iin^rererponderant, cumnecexigidebitum conjugalc, necltdtm 
' ab eo, qvi conlangvinitatis notitiam habcat. Secuncti nolueruHt a( 
)reftttutionem»-ieacaufiim cognationis prarmitti dcbere exiftimai^ 
duccntes in cam rcm cap, i. X. deorei^cogrj. & addcnrcs infijper , qvod itia^ 
in^iis cafibus reftitutio differri folcat, utr. s. tnfin. h. t, c. 4. X. de tUvart. 
iii mediam tenucruntfcntcntiam,& diftindioncm fecerunt,intcr gradtid 

f0gn«tionisjurj?divino,j5cjurchumanopolitivointerdi£los,tjlocafpnui- 
lamadfliiitcentesteiffiiettidnem, anteqyam caufa principalis pcra£^ £m£, 
|ll|l(ig>I^M^ qvod in^cdi. 

J{)eniari,i]Iicverdneqva(]yampontt. - 
- NuUam harum opinionum rejc£lamvultPonti{eii:r£cuIiipfir{i 
if ntcntiam, qva; ab omnibus divcrfa cft, prayudicium creari, qvo^ 





eft,audiriaPontihccex cathedradccidcntc. Dc probationibus 
primae&fccunda: opinionis cxLuciiSc Clcmcntis Conftitutionl 
promptisjhocmonecnoneflefibiillas contrarias cum Luciirefpu«„^„ 
poireflTorio^l^ementis vetAdepetkorio agat, ncc ergo capitumm/. Xdg 

■ :5^unl^ ^..^^.^r • ^ ■ - 




Djgitized b 



NobistertiaopinioaPontihce relatapTobatilTima vidctur. Cognatio 
enim in gradibus lege diviua prohibitiscft impedimentum matrimonii, 6c 
contrahendum impcdicns Sccontra£lumdirimens, nec difpenfari inillis 
autoritate humana potcft. Ncc ergo tolerari, multo minus injungi aut 
praccipidebetcohabitatiotaIiumcognatorum,qvoaddubiumfucritdeca- 
rum cognatione. Secus eft, ubi manifcfto conftat, calumniandi aut vex- 
andi animo impcdimentum tale ab altcrutro conjugum obje<£lum faiiVe, 

Aftl-rtio Pontificis, debere in cafu, qvo probationcs in continenti paratz 
non funt, fieri.rcftitutioncmUxoris omnimodam; non fine periculoin- 
ccftiis fuftincri poteft. Et fatetur ipfc, dcberc mulieremin confcientia fua 
deinjufto conjugio convi£^ain potiiis tolcrarccenfuramEccIefiafticam. 
fub qva illi reftitutio injun£la fuit qvam contra confcientiam q vicq vam 
> committerc. Atmulier,qvac feparationem proptcrconiangvinitatera pe- 
iit,nonpoteftnon agcre contra confcientiam, qvando a&um petitioni 
^ £ux contrariumcommittit. Et fufficithichabcre confcientiam dubiam, 
£umetiamispeccet,qviexponitlepericulo pcccandi» qviqvc utrumqvcj 
£eri poflTe putat, id cft ut rcde faciat, fi id agat, & ut male. Nec tollit Pon- 
tifexdifficultatcm,qvamipfcpcrpIexaa\vocat,qvia(cil. proptcr ftntenti- 
am opoftcreteamreddcredebitum,8(propterconfi:icntiamrcdderff nonj 
deberct. Concludit tamen potius confcientiam obfcrvandamefTe. Ac 
fionne latius eflet, reftitutioncm non fieri, qvam exponere mulierem peri- 
/culo agendi contraconfcientiam, cum prxfertimuftulationibusa con- 
' j^gfi excitatis difficulter rdiftatur , ncc negare tori confortium fempejLj 

rceat. 
^ril)ief>i^r»p9irtrentotis ^genti] Caufae matrimoniales funt de majoribus 
^cauns&adEpidopi cognitioncm pertinent* Eotamcnabfenteautalias 
i|impedito, abArchidiacono, archiprcsby tero autetiam Abbate dcfiniri pof- 
funt. i. ekc»nfungv, c. li. X. deexcefs. prxlat, Et Archidiaconus dicitUT cfte,» 
vicarius Epilcopi in omnibusc. i. X.de Archidiac, 

fna temeritare] Hoc negabant amici 5c cognati Uxoris, atq ve ipfam 1 icen- 
tiatam,utihabeturin vctcreDecretaIi,.cumlacrymis&invitara a Viro re- 
fesftiTe, proponcbant. 

Mfpcnfare non potefi] i.e» difpenlare non dcbet, ncccxpcdit, uti cxpltcat 
Thomas Sanchez dt tKatrimon, Uh. 7. difp. js^ num. 8. Perperam omnino, cum 
Bulla prQifus^f^gceptis diviois Pontifici compctat diipcnlandi potclla«;. 





. Ad TxT. Decrbtal.^» 

llf%j^9obljgattoneexctpicuraliqvisexrubditis> eiqve lUsaalm'^*^ 
dtVerdim qvtd agcndi concedicur.fine quE Legi eflet obnoxius 

txeommHmcationem humtlittrfnfitnere] i. e. pati Utexcommunicationisfer^ 
tencia in fe lata cflfe£lum habeatiatqve iic abilinere dcbct a Sacramei 
participatioike. . - _ / .—^'^'^^^^,^..^^ 

jttrMmmpnet^t»] calamnlsidlqvbd etfieitcoiiifBtutiQnetiigr 
M^X.dtftifMm,€ai in caufis rpiritualimis,qva1is ctiam eft caufa mac^ 
lis,exfgi non debeat , admifTum tamen eft deinceps tfiicceflon' 
primis Bonifacio VIII. tn c. u jT. /in. etd, in 6, 

Notandiimhk 1. nulli potcftati humanaf compctcrc jus difpenlandi 
circaligcsdivinssautnaturales. Inqvibuscunqve enim dcficic poCeftas 
in illis deficit etiam jus difpcnlandi , qvia diipenfatio pam 
t>dteflati$]eglsktoric. Etaded falfaeftafTertiofidlahi^hi^ir^ 
de Valentia 8t alioromt ftatuendDm,in omaibns gradibns cdainj 
itihoprohibitislicerePontificidifpeniare». excepto, gradiiconilaiii 
tatisprimoinlincatam dire£l3,qvamtransverca, & pnmo gr^du af 
tisinlineadirc£^a. Impudentior adhuceft H.Zocfius adttt.deconfai^v, 
tfajf.n.p. ItaruensJicitedirpenrarcPontificem inprimogradulineae trans- 
verfx. Vid. qva:adverfushasPontificum dilpenLtioncsdifputat Andireas 
Kivetus exerctt. tssJnCtntf, Nonncgo,etiam in £ccleiiaAicisrebusdifp< 
Ationemqvandoqye neceflariam efle , qvipjpc pir qvamflepe dtf&cj* ' 
'temporibusinEcdefiapaxAciiBkasiervatarait, uci obiervat Fi 
Florens in iiffcrtat. c, 2. p^22.(f 102, Petnis de Marca dt eoucord.facertLi 
hb,3,c,\3, Seddirpenlatioilla.uti olim fiericonlvcvir, inpenti difcrin 
abiit abhodiernadi(pcn(ationcI'ontificia,neqvcleg!bn9 divinis Vimii 
lit. RefteaitFranciRusa Vi£toriarW*/?,^«», /.non poffc Papammutarti 
diipenfare aut abrogarc dccreta & Canones conciliorum, qri pcrtinenttfd 
articulos fidei & ad mbllantiam Sacram<*ntorum . aut q vi ncceflariam & 
sanifcftam babent connexionem ad Legem divin|iin fio naturidem peilli- 





Beiilem adbonos mores* 



us non debere cogi coiiju^in di/c 



^ ■ ■ . 
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%iramiisad^^ua) genialcm. Loqvor autem deinfiBfto» qfvicommitci* 

qvisqviuxi, ut faciat contra conicientiam. MuUef aniijlp 
iiiyod putet maiitum Hbi lan^vinejun£lumt b confciebSl 
u^ ronvi^^a ciLiuiiuffliioneire matrimonium, qvodfibi cum^0i! 
Oimerceclit. 

Pluris aeftimandam efTe confcicntiam, qvam fententiam jiidicis.aut 
inexcommunicationemab L'0 iiidi*itam. Atqvchocctiamdcconfci- 
entia dut|»ii acccptum volo, qvandQ ovis ncutriparti aflentitur , lld pianc 
"Ib-aflflfnJSiroficdiilenlum. Peccatentm.exh3cGonicieada,qvia«" 
i«on abhocret i neccato. Nambenc an male opemur,le^em ob' 
vioIet,D£UMoflEnidat,annon,j>eriiide«i|tfflaC9atqvefici^ 
leffep^culopeccandiexponit /^; 
[ulicrempropterfacvitiam amaritodirccdentemcoginon debertf, 
eam rcverutur» ant€qvami%9auci$?nemDraeiliceric, dc Uxore ali- 
Jbbcnda. , ; .. . - •• 

ier.cndililhiiciiDapnbesellet^lpW^ dejjH^nfatafuttalim 
(epcenniy licdeauCbi in domum ^fusdem. Pnbes fa& uiip<^ 
a|ftaconfentiie noluit» &ex domo mi^ravit,peteris ab E«9^po pei^ 
icuratorem, ut fibi licentia fieret alii nubendi,nmulq; repoens rcs 

mineillatas. Maritusputativus ccontrarioproCuratorem inhaccau- 
admittcrc nolcbar, 8c qvia fic fpoliatus Uxorecffet, antc omnia rcftituti- 
oneto cjusfierioporterecontendcbat. Duplcx igiturqv.Tftio occurreljat, 
rimOjUtrum mulierintali cau^aper procuratoicm agerc poiTet ; clcipdc, 
~ rdKci^d^beret mniier Hto, k q^o difteiftrat; Primam qv^c^ioqem 




»•• 





PoAtifot, «ft^^tofihegat.^^*^^^^^ 
Irca primamhxc oCcuintratioituoiK^^ 



conrentiente litein & intendere & excipere debet Li.C^JlegH.Mrf 

ittjtid. hah. & qvod procurator non fufficiat, fed reftitutio in i\ite^|ji^ 




,ficubilata fuerit fentcntia advcrfusminorem linccuratDrGliti^an^ 
jB)/.f^«.y?4i/z/rr/r*w;«</.im6vcr6praefcntiaipfiusD^ ' ' 
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>*8:8 Ad TlT. D E C R ET A l^' 



RaciodccidendirumitiirexfpecialinaturS caufarum matrimoni^Iium, 
qvjt perinde ut alia? caufx ipiritualesCuratoris autoritateopusnon ha- 
ibefit, Ccd in illis minor pro majore habetur,<r. dtjt^it. in 6. ^ 
5 InqvaeQionefecundaratiodubitandieft , tumqvia mulierjam olim^ 
.jjgfum adh'/cimpubcseflet,dcrpon(atafuitapatruofuo,tum veroprxcipue 
qvia poft ilta fponfalia domum dcdu£la fuic , & per aliqvot annos^ha£le- 
nus cum ifto Viro manfir» 

Ratio dccidondi eft, q via dcfponfationcs 5c matriraonia ante fcptem an- 
fiosab infantibus ficri nonpoiTunt, fi confenfus pofteanon acceditc*;»AC 
^ie dtfpMf, tmpub, & hinc nec matrimonium nec fponfalia fuiiTc contraftaj 
dici poteft, r« p«n» e»d. Per conleq vens non potcft dici fpoliatus aut pofles» 
fionis commodo deftitutus, qvinunqvum pofledit, cujus ea uxornun*j 
qvamfuit. Soladedu£lio in domum Viri nonpraecedentibusvclfecutis 
IponialibusUxorcmnonfacit.necadeopoflcflioncm operatur. Sicenim 
qvi univcr&s zdcs poflidet, fingulas res qvx in zdi£cio funt non vicktun-» 
poncdifle /. io jf. deai^. f(jjfffs» 

ifndMmfepttmnnnorMin^ Tafis diciturinfans /, H. CJejMr,deUh.^ talisqvid 
ioqvatur,non intelligcrcce»(etur. * jj 

traduEldfueriAiyom um dcduftioapud Romano? &Grxcos olim m<^gna 
feftivitatepcraiSiafuit. Ritus circacam uficatoscxponicPaitlusCyprcus | 

. defpanfal.cs.^.S- 1 

Notandum hinc F. impubcres Iponfalia contrahere pofle, clummoiJo* 
Rptennium exceflcrint,feptennio minores coutrahcre non pofle. / i4.f.f^ • 
Jfonpil. Ratiocft,qviavoluntas, qvxinnaturali confenfu qviefcit, incost W 
qvifeptemannoruraxtatem compIeverunt,cadit. VicLGaibert.Coftao» 

^onfaLpag. 20. Barn. Brisfbn. de rit. nupt. pag, 4^0, 

n. Antcannum feptimum contrafta fponfaliapoft fcptimum annum 
lcgitimo confcnlir, vcl nixu & conatu ad coitura acccdente convalefcere» 

un. dt defponfat, tmpuktn rf. Sed vid qvz diximus ad Lancellott. L i^ttt^ to, 
iT. Jo, 

^ IJI. Non tantum imj>uberes ipfos (ponfalia contrahrre, fcd 6c pro iis 
!ibspore,>patremprohlio, matremprofilia,pabuum pro ncpte,8cc, eoj 
tamcn tffwctumnonfor^^ifi.nifi pubcresfafticonlcnierinr. 

IV. In caufis matrimonialibus minores fincCiu-atorein judiaocom- 
parcre jpoire» Vidi Joh, Kiticlius wr SjnopfmAtrtmott».^r.io, thtorcm,.io, lit. e. 



Ad Cap. ^ -^ i^ 

^ • V L^..»iu ocuratorcs admitti in caufis matrimonialibus. Oblervan- 
t tiatameninforoSaxonicointroduftum eft , utprocuratorcsnonadmic- : 
r • t^^t^"^' ^^^' Carpzov. tn Ip. Conftflor. Itb. s» dtf su 

''9. Dedu6kioncm in domumaliisadminiculisdeftitufamnonindiice- 

^ -i revinculummatrimonialc, necindc de fponfalibus contraftis argumen- 
r • tum fumi pbfle. Et fruftra funt, qvi ftatuunt, deduftionem in domunL^ 
mariti eirc de fubftantia matrimonii , qvos refuut Franzkius txtrf, 2. f , 7^ 
•V \inn.ad§.\Jrifi,eiepatr,pott. 

Ad c# cum ad fedem i^*, 

Nuncius Epifcopi Cumani fratres Hofpitalarios dejecerat cx pof?es(io- 
ne fpecialis cujusdam Ecclcfiae qvx in diGDcefi Epifcopi erat. Hofpitala* 
rii incerdi£lo undc vi agcbant advcrfus Epifcopum, 8f judex a Pontihce dc^ 
lcgatus reftitutionem ab Epifcopo fieri deberc pronunciabat. Appcllati- 
oneadPonfificeminterpontaqvacrcbaturdejuftitia fcntentiac, ftt intcrdl- 
€tum undeviin prxfcnticafulocum nonhabere, nec refticui Ecdefian? 
debere, in confiftorio Pontificisjudicatum eft. 

HofpitalariianegabantpofTcfrionem diutinam, 8c qvodEccTcfia iftaad 
HofpitalcHierofolymitanum^pertineret.qvadqveEpifcopi nuncius cru- 
ces mas, qvas in ea Ecclefia fixerant, qvacqve figna erant poflcsfionis , alv 
ftulilTef,reditumqveintcrdixiflct. 

E contrario Epifcopus perlitis conteftationemncgabatpofltsfionemr 
qvam prrttendcbantHofpitalarii, negabat, fpoliaticncmafefaOam , fe- 
qvejufteExclefiamiftam pofndcre conccndebat, ideo qvod ca in fua eflet 
ciioccefi. 

C^nqvam vero probata deinceps ab Aftoribns fuiflet tutn pofleflTje^ 
tumfpoliatio, qviatamcnfppliatiohxcneqvcabipfoEpilcopo, neqve.j 
conienfu aut mandato ejus fafta neqve ab eo rata habita,fuerat, negatPon- 
tifex,intcrdi£lum locumhaberc. 

frAtrMm Horpttalto] Dc Hofpitalariis , qvi poftea milites P hodienfos di£tt 
funt,nBncMeIitcnfesfive Maltenfcs vocantur, videri potcft Chafsaneu^s 
CMtaL glo^. mun^. part. 9. confiiJ. 4* Poly dor. Virgil. de invcntor. rer. l. 7. eaptft 
Matth. Stcphani vol^ dtfcurf. Aeadent. ig. Limnz. (iejnr. pt<Bl. l. c, 2, 
ad HofpttaU Hicrc/oiji/AttanMm] fi ve poti us ad fratres holpital arios. Per- 
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Ad Tit.Dectietal. i;. 



tin..'re dicituradEcdcfiam.ad c(rnobium,autmonalterium,qv(»decii 10 n-, 

giusdiflitum,Canonicis aucMonachisproprium fa£lum cft. 
tnlnidKcceji] Dia:cc(ishicfumiturcommuniuruprototoillotra£lu,cjvi 

Epifcopi jurisdi.£tioni fubcft. Interdum latius fumiiur & exrenditurad in- 
-'tegram provinciam Archi Epilcopi,im6 etiam ad Primatis tcrritorium, 
'■qvod multas provincias compledtitur. Nonnunq vam etiam contrahitur 

adparochias,qvx mulfxfuntinunadioeccfi» Jatob.Sirmond -«W jippeUm^ 

crHtes hofpttalartts ahflttlit'] Signum crucis argumentum erat, noia pertine<?.*^ 
relocum iftumadjurisdidtionemEpifcopi. Sicenimin Oricntalibus Ec*'^ 
clefiis qvandoqve cruccs cx Patriarchx mandato aut conlen fu figebanturi 
" qv2 proptcrcafav^o7s-^'"/*rtdiccbantur, & indiciumeraot, Ecclelias ifta^ 
jurisdi£tioncDi(rcefanicxcmptas,Patriarch2 immediate fubjcttas efle 
Jacob.Goar.i» EMcholog.pMg.di^, 

fMtum animifut] Vid. /, 19- Jf, • prtfiil. l, 2. C. ael SCt, litrpil. 1. 19. C. dipcei 
l. u.C. dtiejlib. Motusautcra illedebctcxprobationibus & rci qvalitat* 
fubnafci'^'. 

Notandumhincl.poficflbrium&pctitorium dcjure Canonico cumi 
lari poffe , ex qvo tamcn intricatum naud raro & perplexum oriri proccl 
" fum . dixi adtit. c4«/pjjff/>'. «^/"'ff/^r. 

II. Litis contcftationem plcrnmqveitaadornariarco,utfingulalibeII^ 
capitanegct, etfiprobefciat, remitautpropofitum eft,fehabcrc,tantuni' 
ut ditficilior aftori reddatur probatio, Id qvod taraen vix eft , ut in con- 
fcienciaexcufariqveaf. 

III. Loca.qvxinterritorio alicujus funti regulariterejusfubeflcjuris- 
diftioni, cujuseft ipfum tcrrirorium, nifi fpccialiter probcntur exemptaj. 
Tum enim in territorio q videm funt , (cd non dc territorio. Dn. Parens p. 
m. ad4 tr,prax.Caholi$^ Landfaffii comlHf^i.tf^zS.feqq. Add.Carpzov./»fr(7- 
cefs,tit'2,art,2.n.q.fcci. 

IV. Interdittumundcvinon dari, nifiadvcrfuseum, qvividcjecit, vcl 
poflefrorcm dcjici raandavit, vel deje£lionem ratam habuit,/. 1 . J« 12. i4.f, 
tievifffviarm^ 

V«Cavendumeflc, ajudiccnemotusanimifit prxproperus8c|)racccps, 
%. nivemotumiftumvultusdetegat. /. /^f,</^<j^,pr</f</. 



Ad 



Google 



Ad Cap, i^. 5JI « 

Circa formationcm cafus hujus capituli non convcniunt Do£tores. '«^ . 
H».'nricusCardinrtlibHofticnfi5. eumqvcfccutus Cujdcius hanc taciant_i . 
fpcciem iRexLegionis&CaftclIac.qvitum fultAlphonfusIX.Epircopum 
Ouerenferasrcalicnohberavcrat, & creditaejusexcinxerat,hac tamcn le- . ♦ 
geatqvcconditione.utdonccfibifatisfa£lumeftet qvod creditoribus fbl- • 
viiret,univcrfosintcrimEpifcopatusrcditusperciperct, certi aliqva pcn- 
fioneannuaEpifcopo rcli£ta. Hzc verocumnon fuffitcret, Epiftopus 
partcm finitimx diccceleos Zamorenfis proprio aufu occupavit. Id in- 
digne fcrcns Epifcopus Zamorenfis reftitutionem percbat non ablatar tan- O 
ti rtis.fcd&omniumfruftuum pcrccprorum. Et vidctur Epifcopus 
OucUiifis pcf fentenciam condcmnatus fuifle* Scd cum iplcfolvcndo 
non cfiet, nifircftitucretur Epifcopatu fuo, Pontifcx fufpcndcndam inte- 
rimcfic rcnitiitioncm fru£luum rcfpondit,qvoadilleEpifcopatumfuum • 
recipiirct. # 

Hanc cafus formationem improbat Antonius Dadinus Alteferra, & ali- 
ampla.iccxepiftolis Innocentiiconftituithis verbis:Z.*^/*ww/w RtxaGmUm 
tUmo ^ng eli Dtacono CarMnali fS Leg aro Pontificio excommumcat ttsefi f^egno 
fiur$s interatHHmobvetttas nHptids CMmfiUa Regts Caftelia^ ^vaviniulo eo^nattonif 
co*'jttn(la erat, Eandent ob cattfam /ijiortcenjts^ Salamanttntesy Legionenfts (f Za* 
morenfis Epifcopt excommumcuti,forteeo tjvodintertitllum nonfervarenr, ut rosdo' \ 
ttt ipfe limoi enttus W, Itb^i. tptp. f2. Ouetenfts Eptfc oput cumfort e inrerdtfium fir» . 
varer, fuatndiixcefijervart curaret ^ de Eptfcopatu dejtUtu tfl a Legtonenf Re^il 
idcinoPonttfexmanditvitfratrt Rainertotum Legatotn Hijpanta, neanie Rtf^em Le» 
gtottenfem abfohertt , ^vam caveret de refiiruendo Eptfcopo & fruiltbtu medtt tempO' 
risj ut tdtm tefiat ur eptfl, i . 5. ejutdem Itbrt, Hac occafiont^ ifved Zamorenfis Eptfco- 
puseffet exion.muhuatusobnonjervatum tnterdtiHm, Ouetei fs Eptjcopusftdefua 
fulfui occupavttpnrtein Zamorenfs diotcefts, Paulo poflcum Zamorthfis Eptfcopiu 
Aditoponttfice refiruius tjfei, utpatet exprtdtHa Innocentti epfJ?olap2, f< pofi abfolu' 
tfonemtdem rum experireiur iiiterdtilo undevi adverfis Ouetenfem Eptfcopum de rt' 
cuperanda pijseffioritpartu dtoecefiscumfruilibusmedii temporie, Ponttfex refcripfit 
jBurgenfif^ Pattmi'ioEpiftopi^,a^ ^vos pertinet infcrtpttohujus cap. ^va rtflituendd .-^ /^^t^ 
tff ex ifijius hnocentit epiffola J3S, ejusd. /ib. Ouetenfim Eptfctpum jeffe <jvn'em com- '^'-^ 
ptliendMmrefit/uere partem dtottefis Zaimrenfis, ^vamtempore tnterditli cccnpave' 

rat 



2)2 



Ad Tit. Decretal» i|« 




(fitHtHsfutrti futsrebHS^MthAlnMt,Mttde/rtUlMifir(iftos txdUitutdutsiJklsl^flmfi^, 

Haacnus Altcfcrra. ^ 

CarolusMolinacusfimplicemhuncponit cafum, Epifcopum Oueten? 
l&m.cumoccupairetpartemdicECcfis Zamorenfis.fpoliatum fuiffc ^ Ri^>,' 
Legionis 5c Cartclla: Epilcopatu fuo; Conventum tamen fuiffe abEpig^ 
fcopo ZamoreniiadrefttCoeiidiunoccupata cumfrufltbus^ re(pondiue;^. . 
Papam, ru]^er(edendomrdonecrettse£retreftiCttCaf . Per;conf^veiMf4M|i|^ 
ajnhtcde violencaipottacione per reom£i£bi*iiflcde ejos dolo« alioqVp&L 
pimtonjuiosponiripocuifle. 

QvkqviiClfitdehiiloria & rpeciefa£IS«in(copohuJus fextusconftnftsMik^ 
pmnes» excepttonem inDpiz impedire exccutionem fententix. 

Ratio dubitandi pcti potcrit exefFcitufcntcntix, qvia resjudicata para» 
tam habetexccurioncm , dc qviaientcntia, c^vxexecutionedeiticuiior, 

yeluticampana fincpillillo, 

. Ratio dccidcndi petirur ex /♦ 6. ff, de dol, qvia fcil. is nullam vidctur aftiO-.|. 
nem habcre, cui propter inopiam adverfarii inanis a£lio eft. £tqvanq.y| 
aliqvando incarcerem detrudi foleautdd>icpres/.',C. fvihM^ectUpofflifi 
men locom non h^bet, • q vando debltoris tnopia eaqnde (paufiica ef^ q; 
<bonae|os9b alto poilideanturr 

• inams] ita eleg^ocer dici(ara^>qvs^n^iuadce)UCadeftitiiitiic£i 

Kocapdonhtcl. Fruftra Lnftitota£iioiiem adverlus eum, qvilflOpfl^lfea^ 
ftegenus> qvia eciam in obiefsa^ paopeci paxeft»otaicSeneca. . . 

U. Non ioiqva eiTe refiripta mor^corta» IjvtB ^itce^ll&tittilebiMtf 
pftlpterfuan>ci]lpamp9lmitoiis^ V^PT 

Adcolimincert^; 

Eplfcopus Parificnfis jura^parochialia prartendebat in qvadam _ 
chia, qvam fibi vindicabat Abbas S. Genovefaf, leq ve ab Abbate in pofli 
fione iftoromjuriumdicebaccivbatum, atqvehincreftitutionem pei ' 
SedeainnullojureauCfQiidaiBeoCopetirerpoiiditPontifext 
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"t Epifcopusallcgabat, qvodnopulo cjus parochiac aliqvando facris in- 
•jcterdixcric, populusq ve intcrdiao huicfuo parucrit & lacris aliq vandiu ab- 
lilinuerit, 6c qvod nihil ominus Abbas rcus nuncjuribus parochialibus uti 
'^vclit,atqvehincfeutex poiTcnione dejc£lum rclhtuipetebat. 
\ Rationem decidendi pctit l'ontifex ex defe£lu probationis, qvod lcil»E- 
Lpifcopus polTesGonem, dcqva liserat,&cujusnomincex interdi£to age- 
*batur, nondum probaverit. Ad atlum allcgatum refpondet , eum nihil 
comraunehabcrecumjuribusparochialibus. Etfi enimparueritpopulus 
intcrdi<£lo ab Epifcopo publicato, & aliqvandiu a facris abftinuerit , non_j 
[tamenproptcrea poflentoncm jurium parochiahum acqvifitam fuiife ab 
i^^EpifLopo. Periatcrdi£lum (cilicettxcrcuitEpifcopus a£lum jurisdi^ti- 
, onis, qva'cuiUbet Epilcopo in fua diccccfi & qvfjvis ejusdem parochia 
* competit, fcd ab hac longc di verfum cft jus parochiale. Et qvana vam for- 
teetiamparochoaliqvandocompetat poteftas excommunicanni , inferri 
^ tamenhinc nonpotcft,perexcommunicationem ab Epifcopo fafiam cx- 
-icrcitum ab co fuificjus parochiale. Paruit igitur populus Epifc(5po intcr- 
diftum promulganti ut Epifcopo,cui rationejurisdi£tionis Ecclcfiafticx 
fubjc£tierant, non utparocho. 

/urtrparochtalij] Intcr parochlalia jura rcferuntur oblationcs, qvartapa- 
rochialis fcuportio canonica, {Ipultura dcfun£torum, & reditus exinde-» 
ji^ provenicntcs, primitiac, dccimar, &c, qvatcnus a parochis percipiuntuc^, 
Vid. Auguftin.Barbofa</tf ojjicd pot.p4r^hif^art,^,ptrtot. Joh.Honorius 
Von Axcl ad tit X. depArochiis num. tJ. fe^f. 

i;/;»tf»'«rW]ParochiaeftIocus, inqvo degit populus alicui Ecclefiac dc- 
^ putatus. Goffrcd. ttt. deparech.ft^ 1. Bart. Cartagena add.ttt.obf. 2. Nomcn 
^ eftantiqvam,lcdnontamil!uftrifignificatione* Parochusenim anriqvis 
idcm fereerat,acdivcrforiidominus,qviperegrinantesparte commcatus 
. juvabat, maiimc cum Re:p. caufa cfi!et itcr inftitutum. Scd & illc, qvi ve- 
hicula prajbet magiftratibus aur gcntium extcrarum legatis. Vid, Jacob. 
Cruqv. au Horatjtb, i.fat. y.Iftud vocabulum dcinccps in Ecclefi"i receptum 
^ cft,&dubitaturtamenadhuc,utrum pararcia^ an parochia fcribcndnm fit. 

Illudcnim^ 7«/ 9rrt^o<H«v,qvodjuxtahabitentcurioncs.utivocantniij, 
.i j».fivc paftorcs animarum, & illi , q vorum curam hubent, hoc vcro J Trai- 
tx<iv a prabcndo dicitur, qvod parochus commiflae fibi plebi facrum divini 
^> vcrbi & facramentorum pabulum prarbcat. Ncutra derivatio vidctur in* 

(jQ ton- 
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c<^raa,&ipleris4veittrtietiirtiCraqve« Vid.ABl ^ 
V^,, Grej^.M fjntMj^m^jtnr, Ith, tj, e, 24, ti, 6, 7. Ubicunqve ^ 
fia,certi5limitlbusdiftin£b,cui folus presbyter moderatur, 
chia. filtinhoc diftingvituradiajcefi,avod autorrrate Fplfcnpf ^ ^ ^ 
dicecefis, paroecia vcro prcsbytero fubfit, qvemEpifcopus adcurainam- 
jfiarum inftituit,hcetparochia qvandoqvc ipfam etiamEpifcopidiflBcefiiJ», 
inlatiore fignificatu denotet. Vid. Nic leMaiftre</*^<»». E€clefJ.2.(i^T'^ ^ 
talesEccle&parocbialesGrzciscatholiczdicebamur, qyod viri»dti 
iMribaf^4tncnt Jacob.Goir.^ CQropalat.i/# «pr. C$nftm 

Notetur hmc1.SpoIiat^di€iki[6n pofie, nifi qvi tempore illo^t 
je£h»efrcdicitur, pofledit, nccalii interdiftumdari, cumnecalii. 
posfit, qvam qvi poflidet, /./, §. 23. jf, dcvifgyUrm, ncc intereft civij^|ma 
natiira^tcrpoflidcat. ^,/./. jT.^.M^. ' * - ; 

H.^ 'i|n^0bationepoiresfionis, imo 8c altcrius cujusqve rei argumenta ' 
noi^f^l^eflealienaautpcre^rinaacparumad rem facientia. ^ J ^^::'^ 
IK mtMdi^in, qvo ^Gnsabftinercjubetur populus, impitiiih 

'entinn Ecclefix pontificiae, necalhim fere ejus eflTc fcopum, qvam^ 

^y^opterprincipis deli6tum privatus populus divinocultu,in prmcipi 
concitetur 8( Pontifici obedientcm reddat. M. Ant«4BDomiais dt 

iBtTettHtvf^^f^^^' 4S^i n, u ided» qvociriberaliusjam.«ntea 
tum fuifletper t.ndinttgrMndMi^^. 1. Sed obfervatH. Z6t£ndk f. tt.s, 
neralitatcftl^^^i cdn,rtdinteiranda reftringi per hoc cap. ad poficirorem*- 

i qvi fcientcr alienam pofircflioncm tcnct, ncqvc adeo, qvod muki putaut_j. 
dari adverfus tcrtium poficflbrcm bonx lidci. Cafus talis cft : Tirias fun- * , 
doTufcu}anodejc£iusfuerataMjtvio, 5cabhoc C:'jusnon ignamsldeje-* 
iiaonis §d€tx fundumiftum titulo cmtionis acceperat, Q\ zritur . gyaiansi- 
UoneTidilttedQmiWrecuperareqveatrDejuitdvm 
ild non oattnri^ qyam (}v^ ex rei yindicatione petendnm eQ^ Sed^ Jjj^ 

*ficilenimbvidetiirPofltift[% 'qvodin probatione dominii facilcdeHcc 
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im poflefTorem & fuccenbrem fmgularem, /. y.f» dt vi vi Mrm. qvia inter-, 
di£lum undev idatur tautumadverfuseum, qvi vi dcjecit. veldcje£Uo- 
nem fieri manda vit, vel dejeftioncm fa£lam ratam habuit /. /, /f« 14-. ff* 
€od. Qvia vero iniqvum videtur,tertium poflefforem, qvi fciens rem atH^ 
1^0 vi ereptam fuam fccit, prorfus nuUo judicio compellari pofTc, Pontifex 
'berintcrpretationem extenfivam interdi£lum undc Tietiam advcrfusta- 
lem poirc/forcm tertium locum habcre voluitj^ ^bjk 

Rationcm igitur dubitandiD^dc PontiHMC^9^^|^^uris ci vilis > q vp4 
interdi£i um undc vi in pcrfbi^^eidti^ll^^ecad^Hl^^ ^nf^. 
larcm dari voluit. ^^:}:.': ^:P*t^^':' ^ 

Rationem decidendi fumit cx eo^ qvoj^ttnitiens rem ab alio pcr vim oc* 
cupatam fuam facit, partidgB|;i^^i^^^ipoIiatori qvafi fuccedat in viti- 
.|im,cumnon multumint3iaig^^^^p^ulumanimz,anqvis injuAcin- 
iaferitalienum, anlo ^H0(|t£^mpi:i^^5i^ 

. _ €»mm9dopi)fStonis]nvQA^^fi^t^yi^^ delnterditi. qvo 

^jifcumdeftituatur ill^J^roei vindicationem inftituerc tcnetur,commodma 
wofTeiBonisamififredicituri ■ ^ ^ 
jR' ttmittit efe^Mm] q vi cft, qvod^j|demnctur poflidcns, ut a£^orl rem re-^ 
Vpkituat. . ' . - ^*'.-''^^-'-'^!^^'" .'-^ ■■«s ■ -it ^ - ■"'■'■ " *^ ; 

'civHisri^ere] Rigorjurisin ftriftarationcconfiftk. Seb.Medic.mJ 
f/Ut.p, 2.f.^.n.//.&Iegempra:cisefcqvitur. Vid,Alb*Bolognet.<i*ii!|i'^ 

.. fiiimtr] Scientia rei alien* aftionem qvaliiicat, facitqve ut vitium ante- - 
cedbnsin fuccclTorc Cngulari continuetur, ciim participare hic videatuc.* 
deddi^o ab illo comrailTo* Et hicdiciturfpoliatorfi£lusa Celfb Bar- 
l^alio Uh. 6, de d»l. regj6, n, qvia fcil. iple violentiamnon commifit, ut Ipo • 
liatortamcn tenetur. - - 

Notandura hincl.Intcrdi£him unde vicffe pcrlbnale &dariadver<us . 
€unitantum,qviper{evel per alium dcjecitvcl dejici mandavit, vddeje- 
£lioiiem ratam habuit, aut accedere prohibuit. /. /. §. /-?. fef.fl tU vi&viarm^ 'z 
Et qvia adverfus heredcm d^icientis aut bonorum pofii*eflbrem non timt^ " " 
»-^llimmterdi£fcum, q vam aftio ia fa£lum competit , & q videm in id tan- • 
^^m,qvodadeospcrvenitii /./.§.«//♦ facile hinc patet, aavcrfusfuccefiToT -^^, 
remijngularemiftudnondari. Omninocnimfingulareeft ncqveadca* * 
fiis alios extendendum, qvod Juftinianus in /. »/r, C. undi vi, volucric utile> 
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^"^hs eniin pofkflionem vi invaiaRi, conycniri,ex hoc cap.neq vit, 
.^^i^l^tpericulumanima;, ncqve U rpoliarori zqvi parari poteft. 

: i^^-yi.Non fufficcrefcicntiam rci alien2,fedrcqvirircientiamrcj aHenx vi* 
■C. , «lenteroccupatx. Adeoqve ab atlore probari debet illaqvaIitas,qvod 
i^^ffiUsfcientcrfuccefleritinYitiumvioIentiz, qvippeavz velutiiprma eft 
;ijc^^jQnisexj3pCCam,.c^ loh* Maibcd.ir prffc|iilir ' 




uicerdL&um dari adverfus eum, qvt vacua|n abfente dc^fii^fc^SiQ^. 
0^p£ivit>il^qve pofleflbrem, qvem RkKm dicere nq^f^f^pTmi 
BjOnrei&prohunciat. Vid. Prancl Baldum. injufiin, Uk, i. ' . f 

IL Inrei vindicationeneccfrariam (edadmddumdiffidleq3btfl*e e>: 
A£torisprobationemdominii. Tenetarenimaftcrnon fuumrani 
ftd&antcccfroris fuidominiumdoccrc. Caef " Contard. de nsoment. t^qf.of' 
pof.i. Atqve ideo plcrumqvc actor in libcllo conjungtt a£tionem i'umi|ji^4 
nam.petitqvcrcmjurcdominiivd qvali. ^2ic\iOw.deaQ,dtff>.$.th. ii*Wfk' 
vero, ut omnis probatio eviteturjubcntuc a£lores difpicere aiit^^ycyta- 
tnrdidlopoifintnancila poireflfOfim>qvk fongeconiaiodi i{ 
fi|lBda:eik.ad3iperfarium ad onera pecitoris compeIkik:e,(jv^m siliqijf 
te petere/. 24.$dtX, K &idcircd fereierapecingenseiultitip-^^ ' 
l^m^^Qffci^xoriQ. ^,4. lnfi.de interdtil. 

III. A£lorenonprobanteireum,ctfi nihilipfeprcbet aut praeftet^-itfle 
abfolvendum /. 4*.C^ eie edend. l. j. C. de probat. Et in hoc fcil. confiflircom'' 
modum poflbfionis a Pradlicis tantopcrc decantatum.ut etfi reus ij 
tolum fuae po{resnonis.non probet, imd etil viti olaplane Ac fua poi 

^&ifi tamen domininm exfiiiparte pcobatom dederlt AAor»j^hilr^ 
qvicqyam dfecernfperiententiamadverfiisreamqveat.. ^ " / r . 7? 

IV. ' Remediumexhoccapitalo.competereadverfasqvemc^nq^^m 
lefforem violenta: dejeftionis conftium, five is rem immediateaipoliatc 
acccperit, fivemcdiatc.etiam a pofrcfrorcbonacfideiintermedio; . Vaktl» 
cnim adhuc ratio a Pontifice addu£ta , qvod non multum indcrfit, c^voad- 
pcriculumanimx,. injuftc dctinereac invadcrealicnum. Neqvevijium 
ipoU^tionispurgatur, nifixesrcverfa fitinpoteftatcmpofllflroti^i" 
miky^3^isaUiij$ufiit\fi^^ EtiG.^toMenttat Jaiio^ 
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, ^ raot^i|i0lhdbhi»locamhuic remedio^c^-^ 
etldfit^l^cafi^y qvo qvis vacuam fcu vacantetn poircirioncin ii- 
grelluseujcdni ad hiinccafum ab Imperatore ipfum etiam intcrdiftnm_» 
iiiodevie)ctenfumfueric/r;/.yf/;.c««.'^f t;/. Andr VaUenr^i. m.w.,\ Talis 
ingrtiTum gropha autoritate fa6tum violenti* commilT* le p.»r- 

confeqvcns aflorem hoc rcmedioutentem» cvkmfuiida* 
»Dtentionis ponat infcientia rei, eam probare oportereir:^ ' 

'ompc^cre hoc remedium etiam adverfuseum , qvi rem accieplt^ 
itorc bona hde, ncc dijc£tionis tiim temporis conftius Kuir, fi acce- 
lejciiione dcinde ccrrior f.i^t us crt-Siqvidem 6i ift. injuflc rc n dtti* 
JkLnJuftamhancdetentioneminvafionixqvipardtPoncitc enim 
^ISc dii^iidat Menechias «4 rmka, i6, n, n.fetfif, £j us tamen rationes- 
^esjuri ctvil1,^vod(upervenientemlcientiamvitiinonattendit; con* 
iiunt magis, qvam juri canonico Etrationi fane Pbntificisoptimeno- 
dwbfternitur affertio, qv» indiftin£^elocum invenit, fiVe titulolucra- 
OTiveoncrofoqvisfuccellerir, fivcfolvcndo fit fi /e non primirs fpolia- 
*;t©r,qvidhicPontifcxnontam fpcChtcaufam acqvdlcionis qvair modum,, 
I h. e, fcientiam acqvirenris & recipieiitis ac dctineuti|^injufte. Andr^f p 

fifi^^cl^p^^ 

lemptornoniucceditin vitiumyenditonsnfC alm«qvisqvam(hi 

i|p. Sed ex hoccap. malac Hdei emptor etuim in vitii^mrvenditoris fuccedif*- 
^ ,'3Ef. Eum qvi fcientcr fucccdit in vitium violciviae rcwcri dJ.' fru£tibu« 
^^^^ceptis 8< percipicndis-, &deomni eo,qvodfuir inFundo.hcct ^tS iHum 
K)npervcnerit. Aug Bjrbofw^i/.'.?.;?.;. Sed qvod critrumattcndcndum' 
'ipusi num illud, qvo fuccesiit, an ditsdejectionib? rriorisrationem^* 
Wii vult B^ubofii d, h Mihi potiQrvidetur pofi^rlori» conliderano: ^ ^( 
'^^UD esmientePontificis nihil refi?r^ abftulerit qvis rem pervim; atnMtts 
^^^^lclciens prudensq; pcr vim ablatam abaIio,adeardcmetiamaut|KflHN* 
.nterqvecondemnaridebet reftiturioncm. condemnationcauteitil^iMi 
MHdffie!^ris,ex dic, qvo qvisdejc^tus tft, fruftuum Vatio h.ibctur. A /^J. w 








A&T m D£<riLi% a 

i^bitiirbslttMte^ciim qvideje£hi 
isqvre t4ntum pon&ciitortts eft , (jvasti lUain^sreiree, ^ 

fet,<(.'. /. $. 5^%^ ; . . •^'4' ■ 

,;3Cfl. Nonita,utiex hoccap. tfatufa£lio adverfustertiumpofTeflbi*»^* 
etiatn dari cxccptionem advcrfus cundem, ctfi is rem fpolio abl«|taBi polfi* 
deat. Omniaenimjura,qv2EdccxccprionerpoIii agunt,deipfo^ii«ti^, 
rclcqviiatur,& cxodioipoUiconlHtucafunt. Odiofli autem nonf 
fxccndenda. Hartman.Pifior.a^jSrv.///, Cirpzov * t» prccejf.tif. 

Interplerasqvecivitates ItaVixjam indeafeculo duodecimoadC^^'^'*'^^ 
riilX.usqvetcmporagravia diHidia, Sc cruenrabclla intcrccfTerant. 
qvam eorum mcntionem facit Otco Frilmgcnlis /. 7. c. 29. B. Platina de 
j^imtffMffim^x qyi^em au£U deinceps fueruntmagis magiscnpojftqy 
'^*^ "niidrdm fic Gaelphorum fa£):ioDcs exortz lant» de qv^^y/' 

tPlatmawcttr.(?r^«r»i7J^Lumizus defur.fMbl. Uh. t. cap.u^ls^ 
t\n^QX.inhifi.Ecclef,fesuhXll,f4g»m, tfo^ Totomdiflcnfionum cauf ^ 
inimicitiis inter Imperatores 5cFonti^esBl4»manosorcamfcribitr 

Tali^bcllo cum valde attritac effcnt civitatesPifana atqve LucceniSS'i 
EpircopusLucccniis reftitutionempeteretpoflcflionum qvarundara^^L 
jjiPijianis ablatarum t qvatenusreftitutiofiertdeberet, innacdecretalid#^ 
^itur,fimulqve improbacur proccfFus k deiegatoPoncifidsliape^iii^Ol^ 
fervatu*i5;: ^ .,-<S{r'\ ' -^^:, ^^" • -/^^- ^Z^^ 

/ Cafustaliseft: CbnqVeihis td^iit kpud Ponti/icem i$SN^ 
cenfis, occupata a Pifanis caftra nonnulla ad fe fpe^antia , eorumqfej 
ilitutioncmpcti:rat. Pontifexutadreftitutioncm adigeret, interd^ 
ilGsautcxcommunicationecoercuerat. Qvia autemde quibusdam cer- t 
to conftabatjfuilfeca ab Epilcopo Luccenfi invafionis temporepofTeffa,'?' 
^cqvibusdamveiddiiibitabatur, Pontifisx fubdiaconum qvendam dele*^"' 
gaveratieiqvemaadavene, ut qvxcertaefienl^pleiii flcint4;ri&iQBftttui^«|- 
^orffd^df reliqvis cautionem ex)gcretqVod ftare vellent & parere|^oi|Uxic|i^ 
atoatqvefententiacPontificis, atqve ficPifi«|q»MbimewBdir^^'"^ ^ 
I^Bilgm^^^^ loterea^qvydiabia* 
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Stipulofl^trSoiiomficredituQm exeocaftropercipicndorum qvippeqva 
jc^c^tosfucrat EpircopusLuccenfis. R ftitutionemcjuscailricDnt 
rgff^^^pllpu^i relpondebantPifani, probaridebereabeo,0fi^|»ff ^ 
^^^mmm^tsm^M dKbofdix mots habuiilce , antecjvam tmid^lS^ ' 
^^mEprCldj^umincttlpae^Ie, qvo mintismandato PondHciofati^Aain^ 
^^injuft^, lepropteralterius culpam acmoramvinculoexcommunica-' 
tiOnis innodatos efTc. Qvid hic faceretjudex delegatu s ? ut caflrrum refti- 
tneretur, irapcrarc non poterat, q vippe dc qvo non conftabat, qvod antc_j 
k^afionem ab Epifcopo a£lore poficfTum fuifTct. Pcnfiones 6( reditus- 
ti^^ne^abantur,nccinis Ipoliatus unqvam Facrat£pifcopus,Qec adea 
'"^^^'^ittoncconim €ontf0v«ffia«rac; Ipfe igiturcaationejiii^ 
itum ibtyifecepca.excommunicationiftaueiEMec^^qi|9^ 
Pontifexre compcrtaproccflnamhuneirn^i|ri|% 
Sinem ipfius caftrifieri debuiife pronunciat. 

^tio dubitandi extat in tcxtu , qvod judici delegato nihB coSif^ 
lelltde poflcfltonecaftriipfius,qvodqveutrum ante invafionem 
«|MiabEpifcopounqvamfu€nt,dubiumextiterit. ^ 

"^^RfeonemdecidendipetitPcntifcjcexpercepfione redituum 8f penfeo^' 
num picni ac libcra ab Epifcopo allcgata , (^vod fc penfionum iftkirumu«^< 
p^^^fionem tempore motx diicordis, plenisfime habucrit. 

^edenimcumjuspercipicndipcnfiones& rcditus ex realiqva fcpararif "'^ 
poillta pofilsfione ipfius rci, ncc ncccffe fit, ut rem ipfHm poflideat, qvi re- 
.oitB^indcpercipit, non vidctur improbaridebuifiefctitcntiajudicisdele- 
gatt Przfertim, ciim Pontificis decifio non tam ex fa£to , cjvam cx conlc- . j: ; 
ayend^ pTtitaik, idedfiiUcaftram rdftituendnm ede . c^via ante motunr • ' 
ijKnumpbfTisfto peofionumiplenaacUberafuifi[e prxf^^ 
idlbopum ; talem autem habere eum nonpofl*e^ecpotuiUe, nifi fimul ipfi^ v 
11S etiam caftri poflTesfionem habuer/t , qvandoquidem a Piianis caftrura , 
ijta^tibus irapcdiri is fempcr poflit in pcrceptionepcnfionum&reditu-' 
iim. Qyaeconlcqvcntiamihi parumfirmavidctur, im6 v.ildeviolcnra.»,^.., 
Cum,utidixi,qvafipoflcsfiojuris incorporalismultum dittlratapoircflio- 
fie rei, cuijus iftud incorporaleinhzret, neqvc ex uuius pofitioni? infcrrcj 
UUcdlfiseac ad p^ttoneQialteriui^iieqveex eo,qvodtur^ari aliqvfl|i|l^ 
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fesfioncmetiamadaUasresplane heterogeneas , turbationem tarr.en um' 
cunqve impedientes» Cautionibus tiim opus eft & interdiftis, non ce^ 
fione rcrumjuribusiftis afle£larum & fervientium. Etlfruftrafanediftin- 
gvitPontifexhoccafuinter ticlum&modum. FaGumnon potuifTead- 
impleriait, &tamenfiiifrepeccatuminmodo,modum autem conftitiflej|^ 
ineOjqvodScipfum fa£tum dcbuilfet adimplcri. Qvsr profc£V6 parui#^ 
fibi cohxrentid imo prorfus pugnantia videntur. Nili ergo prxfupponas 
iu hoc capitulo , poiTesfionem ipfius cartri Fontifici in lecunda inftantia 
probatamfuilTeabEpifcopo, id qvod difficile erit aflbrcre, Pontificeipfo 
'per conleqventiam tantum poirerTionem talem adftrucnte, non vanaerit-» 

' conje£luraCujacii<J<<fc. t. Pontifitem Luccenfibus potiiis qvamPifanis fa- 
vifle, illosenim Guclphos fuiflc, h. c. Ecclefix partes fecutos, hos vero Gi- 
bellinos, 8c ab f mperatoris partibus ftetifle. 
ftntenthu rela.xaret] h. e. a fententia inrcrdi£li aut excommunicationis, 

**^iqvainnodatierantPifani,abfoiveret. 

fHjjictertticautione'] Sufficienscautio dicitur, qvando fidejuflbres velp^ 
^;^-gnoradantur/.;j?.§.^.i^".OTWrff./.^. J.^.jf ele^^etcomm. Itb. Qvldfivero fi- 

'' dejuflcrdatuspoftaliqvodtcmpusinidoneusfa£tus fueriti num cautio 
de novo prxftanda ? Ita videtur per /. ^.jf. ut tnpoffejf.legat. 1. 10. JT. /.jf. (fvifa- 
tisd^iog, Auguft, Barbof adh, t. David. Mcw, part. 4. dectf,i6. ^ part^s, decif, 

pline ac libere] Libertas hxc non ad reftitutionis a£lum refcrri debet qvi^ 
non reftituit libere, qvi reftituerc iuflujudicis tenetur., fed ad ufunij 
qvemrcftitutushabet, itanempe faciendam rcftitucionem , utliberede 
v hincreiftautiposfitreftitutus. 

affi:1uNm] itadicunturreditus, vulgari Italorum vocabulo,qvi&affitare 
dicunt,pro,locare pracdiafubcerta penfione, Cujac. hic, 
^ /icur habebas, cjvanHo tpfi] Undc vcro compcrtum habuit Pontifex, Pifanos 
\ caftra minimc dt^tinuiffe. Ncgaverantenira Pifani, pofscfljonem callro- 
^ rum apud Epifcopumfuiflrc,& lupradixit,hacderenihilqvicqvamproba- 
'^* tum fuifle judici dclcgato. 

Not, 1. Injufte rapra videri , qvx rapiuntur his, qvi in focietatem bclli 
'^* non vcnere etfi fint ejusdcm nationis cim hoftibu'?. Alberic. Gcntil. 
•• rf btlU lib.s, f^*p. /7, tftM' Id enimexigit humanitas, ut his^ qvi extra culpam 

funt 



fiintbeni,relinqvantnr fua bona. Hiicr: Cirot./. j.c^p. ^^f* »,4, 
fi qvidraptumcxhis fuerit,rcftitudoniid obnexiumefTe, 

II. Non admitteze jus Canonicum» ut bona£ccldiaIlica diripiantur % 
't.betlocaptacapieneiumiiant. _ v* > ' « ■<■ * : - Jj^i - . - ^ 
Miinaati fines diKgeneercuftodieiidosciSf. Qj||ienini iHoiCxced^ 
!ud qvidfaccrevidetur/.j.fr./' man^fat^ VtAJftmCaxdMtiaasAlmMhrMm 
jSlfif./.7.m.W.&COnf, Agcll./i^./. noil. Attk^c. y. 

IV. Ea fincqvibiismanvJatum implcrinon poteft, omnino mandatt 
ceT\{lnl.s6,L6j.jJ'. deprccnr, arg.l. 2.ff. £lefuriidici.'qvit\ tjlia connexa manda- 
toinefle vidcntiir. Undeqvi manditum habetad vcndendum,eUam ^ 
'J)retiumrecipi€ndummandatumhjbereputatur,«"'^./.?;.j^^^/i/«'^ 

In rebiis dubiis fii Utiorem tndasationcm exlgeatibas utSiCf»- cnif^: 





; prxftari, ner q vasiciL lecurus readatur credttor ant ad verlarius ' 

''^ebereid,qvod dcfiderat. Ita e.g. qvandoab una parte rcbus fuisqveiA 
.privari,ab alteriin dircrimen adduci iniq vum videtur,re£kei9m a caudo« 

nefumiturremcdiiim , & ea pro tc eft /. s.jf. de i^*reci, petn. 

' VI. Cautionemnondcbcrcexigiiinccaura, & ii'ticjudicisMW|Bgy»^ 
jBnqvi, qvando exigi debcat. Jac. iJlen.de arb.jMd. fuafi, taf. f 40. "'^*^^ 
VII. Cautioncm fufficieiuem & idoneam dicieam.qvxfit fidcjunbribu»^ 
velpignoribus/.;?.jr.^.jfI«»«»iAtt6i AlitHering.^tfM;*j^.frf^.;.»/.^i. 'iti(^ 
;ogiqvandoqve po/Sit(>editoracdpetepigm>ratidamcautioBemili Vfi^"^ 
tcetd^torfidejuiroi^bnndebcns, prxftare haBcnuBomodo potefl. Da^l^^ 
iicv. p4rf,;.«ipfi/.34T.Im6 vero fidejuiTc rcsdare promittcns dandopigin^! 
ra etiam invito Creditore liberatur.Pyrrh. Maiir. depdejuf.part. 2.fe£fi to.§,u^ 
VJIl. Rcftltutionemfpoliatifieridebcread omncmmodum, locura*^' 
'^aufim,c. f/. M.deappelLu, nonfbluminimmobilibus, fedetiam mobilibus 
inde ablatis, adcoq ve praetcr rcra principakm cxtera omnia, cum omnibus 
fru£tibuspercepti8&pcrdpiendis omniqvedamnoScfucroceifantc adul- 
jtiroumusqve qvadraatemfefiituioportere. Vid*Tab^'aulBar!^axi* 

ifSL Confesliofiempartis judicialemapnd judicem cotnpetentem &la 

■'itribunali fedentem inpraefcntia parti<; adverftpfa£^-.?m cHe probafioneraef^ 
lficacis(imam.&h^>creparatam executionem,im6 rcrLiiidcreAn{i^|^(||||^ 
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J4T D E C R ET A L, TlT, l6> LlB. 

' Ad TiTr i6. LibJL 

UT LITE PENDENTE NIHIL IN^^ 

NOVETUK. K 
Ad cap. !• ^ 

I^acmittcn(laTn,intcr Cantuarienfeni St Eboracenfem ArchicpiTco- 
posanriqvam&diutisfimercciprocaramdeprimatu totius Angliae" 
i'iiiirccontrover{iam,camqveaDipfis qvandoqve Pontificibus Ro- 
manisrefurciratdm. Intcr privikgia fua.qvaiampliflimafemper fucrunr, 
j)rartcndcbatCantunncnii^,dcbpre a fc Eboracenlemin ipfa Cantuarienl» 
Ecclcfia {acrari Stconformnri, illumqveinconlecrationciftaobedientiam: 
profitcri. Id non rcnuebant tantiim (a:pe numero Archi Epifcopi Ebora- 
cenfcs, fed Scalia adCantuaricnfem pcrrinentia fibi vcndicabant^ Qvp 8c 
illud referri potcft , qvod jus coronandi Rcgcs aliqvando affe£laverint_i. 
Plcna eft hac dc re hiftoria fecuH XI & XU.ifv*Uj[tpoiefi Apud j^utorem hiflornt 
deanttfVttate Britannie* Ecelf/itftfFrancifQUm Godwinum commtnt, dt pr*- 
[uUh, AngVtA pfijfm. Rationcs utriusqve Archiepif;.f>pi , qvibus qvisqvcj 
primatumfijftinerevoluit, ftudicsccollegit Giifichnus Neubi-genfis rer,. 
jingUltb.s,c,!o. Cederever6nonunisvicibuscoa£luseft Arthi tpifcopu* 
Eboracenfis, qvandoqve etiam transa£^ione rcs compofira,qvod ab Hifto- 
ricis pctendum cft. Ante Normanorum adventum inqvitStubbefiusapud 
Godwinum invit, Ikom. /.hi duo MetropoHtaE nonfi lum potcftatc,d!gniw 
tate, & officio, idqveex conftitutioneGrcgorii I. Papx, fed eriam fuffraga- 
neorumnumeroparescenlcbantur. NuncautemCanruaricn(esnovo& 
creduloRcgi Gulielmoperfvafcrunt, Eboracenfem EccltfiamCantuari- 
enfi debcrc fubjicii Et utile efic ad Regni firmit..tem. urBrirancid uni qvaft 
primatifubdcrctur. Ahoqvi pofleconting^erc, utdcexterisgentibus. qvse 
Eboracumnavigio venientes, regnum intcftarcfolebant, unus aliqvisab 
Eboracenfi Archi Epifcopo 8( ab ilHus provincix indigcnis Rex crearotur, 
&fic regnum turbatum fcinderetur. 

Adverumhujus capitufi fenfijm indagandum przmitrendum porrd, 
jjracUuQawCiucis eire^iiifig?ie ngn paaiarchariu^ ^^^^^^^. primatumi 

ft4 





^ , •Epifcoporani,Cumhac taincndtiUB£ii6t^q . od pacriar» 

"chis ^^^^oi^ium crucemdatam pracferrcliceat;,prxterqvam in Urbo^ 
lldma,'aa^ti(ji Pontifcx Rom. prarlcns fuerit e. antiijvM X. diprivtU^^ Sed Xt»" 
chiepifcopis infuritjntumicl Uccatprovincia, nifi [gvod in lioc noilro 
tcxtu rier; ajunt] ex priviicgio id habeant Suiiimi Pontihcis lj>eciali» Et Ar - 
chiEpilcopis ideo id denegari ajunt, qvia in illis hoc infigne denotat fupe- 
f iojdcatcm & poteflatcn;! in loco, q^vac extra locum iduniexpir.it. Iilcm eti- 
Jun de pacriarcbts dicendum elTcniGcommuqi jareeiiimN:efrum reperire- 
^i;9tproptereaiiihiscruusprzlatiocxtraprovinci<im ftiam dignitacei|^ 
ipiagis perloiUB,qvam poccf^acem deaotee» AuguiHa. ^zxkoCdeo^, Bpif ^ 

fn,,\,tie.i,t,uniim, 2s, tibtfubnum. /;.adhuca]iam ponic^tt|iBdtiaili»^<^ 
il. Patri irchis crux ^cminoligao tracu^Vi^, Archi^pi^^lsatiCeniM^ 
, COtaliconftjns pra:RrJtur. " ^ 

J-Cactcrarn ufurn hunc antcfcrend.Tcrncisex ccrcmonia fiipplicationuni 
.^Ublicarum &proccffionumortumhdbereputac Pctrus dc Mitca ^^rj/mrf/, 
'Jtprimann. i2p, inqvibuscnicepraHacat abuQdftattonead alceramcleruf 
Jcpopulus procederefolebat QyodScftJuftinianoconi^itucum legitur 
'WfnfiU,iif,€,si. uclitaatat& rupplic-acionesfianc przlati cruce ah iis, qvi 
am gcftare confvevcrunt. De.qvibus proccsfionibus qvid {enciendunLi 
ipderipoccft. Andr. Ri vetus mC.<fW. Orthodox. tr.z. ejvxf}.^^. qvibus addcn^^ • 
aum. qvod in primitiva Ecclefia aiiofenfu id vocabulum acceprum fu- " 
ifCc f.itcatur Francifcus F^iorens iidijftrt, jtMc. att4ituX. aeprtfcript^cap. 4. Ab 

faisautemproccirionibusfacilcinducipoCuicconfvetudOjUteximizdigni» 
aCts vjri adUrbe n acoedeates crudbus antdads exciperencur , uc dc dein- 
ceps eciam ejctra iupplicadoncs pubticas,£cclefi2 prQceres,iiin publicuni 
^•^cederenCjCrucemfibiantcfcrrifacercnf* ^ - t^^^&rfcfi^fe^ 



fC^iaigtcurut dixi ArchiEpifcopi' extrafuam prdnjiCiammHEtta^^^ 
Jfemnonh*ceat, etiamCantuarenus ArchiEpilcopus, qviprimatum fibi'^% 
dcberiafierebat,EboracenfiArchiEpi(copoidpcrmittcre nolcbat. Atqve ~ 
hinccir - ^ .^ofrcsrionem ifiiusmodi jurisutrinqvcdifccptabatur, qvam E- 
boraCvnfiinterim,don€cdejurc pIcniusconiiet,inv.iolatam & inconcus- 
•^m reliaqvidcbererelpondecPontifectPatetautcm exhacdccrecaii,con. 
ffcicutionem, q vam ex conienlkPapz circa primatum inter utramq ve Epi. ^ 
lcopumficeruntannoMLXXn. WilhelmusRexdcproceres EcdefiaL^n* 
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comporuifiel^rcliqvamtamen adhuc manfifi*e decruce anteferendacon- 
trovfrfittm, qvam fibi intcgrampoftmultos annos putaruntArchiEpi- 
fcopi F-boraccnfcs. 

Cafus talis cft / Acccpcrat Archr Epifcopus Eboracenfis Thurftanus ab 
HonorioII, Pontifice hoc privilcgium anno irz^ utliceret ct& omnibus e- 
jus fuccefibribus pcr totam A ngl iam ante ie deferre crucem. Idc^vc ab Ale- 
xandro in.primo fui Pontificacusanno ti6o. RogeroArchicpifcopocon- 
firmatum fucrati Id indigneferensThomas ArchiEpifcopusCantuari- 
cnfTs inhibitionem impetraverat ab eodcm Alexandro, ne in provincia Ec- 
clefixCantuarienfis idficercaudercc ArchiepilcopusEboracenfis, qvan- 
doqvidem id jus ei nunqvam antca competicrit. Acccpta hac inhibitione 
Eboracenfis Archiepifcepus plurimorum annorum pofiTefiionem allegat, 
atqvcca injufteledcjici oftendit. Qvjcrcbatur qvicl faciendum ? Ponti- 
fexrevocatainhibitione Eboracenfem ArchiEpifcopum in pofiesfionetu- 
etur , nec proindepcndcntecorjtroverfiainnovariqvid vuitcircacamdo- 
nccfuperjurefentcntiaferaturdcfiuiriva. 

Ratiodubitandi cft, qviaabcodem Pontificead inftantiam Canfiiarlen' 
fis Archi Epidopi inhibitum fucrat Eboracenfi,necruce utcrctur pcr pro- 
•vinciam Ecclcfijc Cantuaricnfis. Inhibitioaufcmpra:fumiturfad:apr«- 
viafummariacaufa: cognitionc,'pr2fertim ad relationem Viri tam fan£li, 
qvafis tumfuic ArchiEpifcopus Cantuarienfis,Thomas,SanftorumnU' 
mcroillico poftobitumadfcriptus. Cum inhibitiodeLlaretpofiefiorcm_r 
deprxCcntitCdt^zov.li(>.i.refponfii.n,7, fhiftranunc refjfcitabitur pos- 
feirorium pcr inhibitioncm jam dccifura^ 

Rario decidendi eft, qvia ncmo pri vari debet fiia pofi^esfi^one. ne qvidem 
perren.TiptumPrincipis,nifiordincjudiciariopraemifib*QvintiUMandoC 
eUtr.htint. tf, 4^».n.3. atqveidcircdinhibitio, qvxlitcpendcntcpartealtera 
nonauditaimpetratur.utillcpriveturfua poircsfione,nulliuseft momcn- 
ti, idqvc ctiam dcprivilcgioinhunc mocium impetratoccncludit, Joh. 
Bapt. Vivianus ^dh.t^ Proinde fatius erif,inhibitionemrcvocarer qvara 
poircflione inauditum privarc. 

Cacterum gratiofa hac decifione per prurcsannosutihand potuit Ar- 
ch-epidopus Eboraccnfis^Godcfridus enim Archiepifcopus Rcg s ex illi- 
cito coicutratercumcircaannain MCXCIIIf. Regiadvenumti occurrerc» 
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vellet,&initinerecruceantefelara Cantuarienrcm provineiamaui igeretr 
regia viacumcruceprogrediaufus noneft , & necrucem videre urnepo» 
ncre, pcr deviaatqvedumos proccfTit, atqve id ipfum tamen xgre tuline-r» 
& de injuria illa conqvcrtum (u\fCu Cantuarienlem referunt annales. Do- 
nectandemcirca annum MCCCCXLHJ. ccrcisconditionibusdctotone- 
gotio transa£lumeft, autorcqvidcmnonPapa, fed Rcge & Parlamc nto, 
prarcipucin huncmodum: ut EboraccnfibusinCanruarienfi provinciaj 
crucemante fe f:,Treliccrct, fed ut in fubje^^tionisfignum fingulis vicibus, 
qvando provinciam ingresfi fuerint, pro pacifica crucis delacionc per nun- 
ciumaliqvemfolenneraad EccWfiam Cathedrale?nCantnarienfem imagi- 
nem auream valoris 40. &fo.fterI. fculptam adfimilicudinem Archit}^!-' 
icopi cruccm in manu fua defercntis, velaliudjocale aureum prxdicili va- 
loris mitterent. uti id legitur in Antiqvitat. Britann. p 140. 

jirchi Eptfiopt CantHarttn/ij] qvi alias primas dicitur Anglix. Duo autcm 
crantgereraprimatnm.patriarcharura fcil. & corum, qvi infcriorcs qvi- 
demelf nt patriarchis,fuperiorestamen vulgaribii? mctroiiolicanisr Scd 
&patriarchae. ficprimatis & Archicpifcopi noroina divcrfiiniOdc furrpta_j 
fuifie patct ex iis, qvz notant Johannes Seldenus//» Eutychitort^..*ilexauJrint 
p,s*feij. Petr. dc Marca dtpnmuttb.p, uj,fe^^. Autor.Euchariftici ^djac. Sir^ 
wond^dt Eceltf^fubMrbtcar.c. 4. 

tn*fraternttatt'\%x.^\\\s CurizRomanxhiccft^utPapaRom. patriarchas, 
Archicpifcopos&Epifwopos appellet fratres, Rcges & Principes, uf & Cm- 
plicesCardinales, filios. Fuit autcm hocnomcn in veteri EccUna Chri-a^ 
Itianorum qvafi proprium, qvi fc invicem ft-atres& fcirorei compellabancT* 
Minut.^elixfnOt7.iv.p.-7«>..Patrit. Junius adCkmcuts cpifl. i.adCor. n.j. De- 
fld Herald. ad lertMli. apol,.pag. 162. 

A^y7oitca ftdtT]nAyuk Kof ??o;^»fv dici Ecclcfia Romana ant potius Pa* 
pa, cum tamrn ohm qvxvis fedes Epifcopahs dicerctur apf^ftulica. 

</r/j*r^] Dcjure difceptatur non nifiin pccitorio j Ethincers:© 
jubetPontiFexArchrEpifi;opumEboracen(emin polici^lioneantcferenux 
crucistamdiumancre, donecin pctitoriodiverfumqvidjudicatum fuc- 
riLj. 

Notohincl Litependcntcnihilcfi[einnovandum. Erraqv](fcm inno- 
▼atiopluribusmodisfieripoteft^velprivafionepoircsfionis, vel alienatio- 
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i-i^ Dfcrxtal. TfT. i^* LiB.TI. 

r.-: rei iici^^iolx, vcl mipi-rratione juris novi aut pnvilcgii. Nihil hcrum-» 
qvo vel adtoris vel rei perf )na aut condicio,vel licis pendcntis qvalitas fta* 
tasve aliqvo modo in prxjaditium alterius immutetur, fieri pqtcft, dum.. ' 
in judicio Hs pendet. 

II. Litempentientcmin hoct*.tulodici,fimulatqvecontroverfia mota-i y 
fuerir, necreqviri,utlitisconteftatiofadlafit. CUmtm,2.h.t, Etfienim^ ' 
proprielisnoQ inroiligatur, iiifi poftconteftationcm l. 25- ^.i.jf-deheredjpcr 
rtr.VentUT.dcValQm.tn P.irthen.ltfx^. l.i.c.j.n.ip. in qvamplurimistamca 
juris articulis confrovc^fia tantiimmota attenditur.utiik^w/./cC^/r^r^f | 
jcript,Unw.temp.it,Novell,ii2. caqvefacit,utIisqvandoqvedicatur ante Uti? 
conteftationem |oh. Bapt. Afiniusi«pr4>r,«»r*^r.«. /^, Atqvehincftatu- « . 
untDo£lores, litis pcndcnciam per folam citationemjjiduci. Mynfing, 
cent. 4, obf. 20^ 'ilM^ 

III. Aduniuspartisinftantiara, Inaudita partealtera, malc deccrni iri^ ^ 
hibltionem. Elt cnim etiam Frincipis refcriprum tali modo impctratunv 
oTinino n\x\\'2ml.^n.C.{ipervim. neqvercfcriptum adpreccs unius parti^ 
datunn inremjudicaramtranfif.Carpzov.p./.c,^^{. i/<r/". tg. 

I V. Judiccm ticut facilis fuit ad faciendiim, ita facilem efic dcbere ad pcr- 
pi:ram fa£lam rxjvocandum. Achiilcs Pcrfonal. UeaMpi/c.pof. n. 2ss.^i9-^7i* 
Ncqve hoc pudori fuit Pontificibus Romanis, ut fcntemias mutarent cy?«- 
te -rtiam^^. j>. 

y. Ne qvidem fan^Hnimi viri,extra^f09ry£urioev, autoritatcm infallibir 
lis cfi*e veritatis c. erofolis 4- dtjl^ 9. Ncc dcbuit crgo Thomx Cantuarienfis 
impioratio commovcrePontificcro, ut qvid decernerct inaudita parte alte- 
ra. /'W. Nicol. Everhard. Loc.gr. n, /7* 
^ VI Jure noviori liccre omnibus Archi Epidopis cruccm antc fc deferre, 
per qvacvis loca, etiam exempta fuae nrovincizc/m. ulf. deynvileg. 

Adc.laiiaabileni2. 

Cafus talis eft : Cajcs & Caja conjugcs, dc conjun£lione fua nelcii, in-f 
^ray^u prohibito matrimonium corvtraxerant. Stanrehoc matrimonio d« 
impedimento certior fa«Sus altcruier in judicium caufam deduxerat, 2c 
inafrimoniumaccLifaverat. Qvircbatur.utrum pendsntditc congrefiTu 
geniali alrer pri vari, & conjuqjesfcpnrari debcrent ? 

Ratiodubirandieft.qvia ficongrefTiis genialiscontinuandus fueritv» 
continuabitur dcliilium^ 6c,iinoiiuier(^Yccon)ugum,accufatorfaltcm.^ 

^ - 
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c&ncra confcientiam agct, qvod concedendum autpermittendu n non_> 
eft. 

Ratiodccidendi-efl-iqviaprxrumptio cftpropoflidentcqvodlicitcpof- 
fidcatj&qvialitc pendentenon fufficienterconltat dc impcdimcnto allc- 
gato. Nec ergo privaridebet conjuxjure fuo & commodo poiTeflionis^ 
qvod interim dum lis pendct, in alterum habct. 

Cacterum vcracHe hxc dicit Joh. Baptifta Vivianus qvoad privatioutm- 
feciendam pcr judicem, cui adhuc non conftat dc peccato ; fed qvoad par- 
tes, illam,qvat liabet certam notitiam impcdimenti, non debcrc exigere ncc 
reddere dcbitum.fcd potius dcbcre cxcommunicationem fuftincre, ne_> 
peccatum in currat perchterat y. X^de refitt.JpoU-^ c^infvifuttnt ^^, X. defint. 
txcomm. 

Sed Cujacius nihil hic obftare d. c. Uteras i^, contendit; agere enim ilKid 
de|reftitutione pofTcsfionis qvz impcrfcdile aut minus plcne fieri poflit, 
liicveroagi deretcntione poifcsfionis, qvferetincri non poffir,qvinrcti- 
neat urtota, dcniqve rctentioiiem Uxoris non recipcrcliunc modum, ne_» 
cum e& congrcdiatur. 

Mihi fententia Viviani non videtur in fubida.Qvinftatuocgo,re£liBS 
Cifturum judicem, fimulatqve caufa injudicium deduila fuerit, ut jubeatT 
utrumqvelefto geniali abftincre. &ut interimipleincausa cognofcendS' 
flrcnue pergat. Qvandoqvidcm pofll-irionis rcgulat ad matenam, qva^ 
peccatum involvit, parum fdicitcr appHcantur, 

mantmomtfmMcufirt] i,-e, argucre, matrimoniumautnullum,autnoiu>' 
fegitimumcfle. 

cM-naiecommercium'] obvclatis Tcrbis elcganter itacxprcflitdcbitum, uti 
alias vocaturj conjugale. 

Notandum hic I.maleconceptamcfle rubricam five infcriptioncm autf 
fummam hujuscapituli de accufatione matrimonii, qvarfirproptcradul- 
teriumr Enimvero, fi privanda noncftadultcraaccnnita commerciocon- 
jugali, feqvitur, fruftra deinceps accufationem inrendi 6r pcragi. qvando^ 
qvidem dcli(^um ccndonafle cenftturconjux, fi poft deli£lum commip- 
iiini marirus id fciens Uxorem carnalitcrcognoftat, vcl Uxor marltum ad- 
ultfrumadmittat. l.4Q.f.ad L.Corn. dtadHlt,Uii,C.e»d.]\j\. Clar. /. JT. 
iiduUentimn. if,.Carpiov.pr,fri«r. jv<^jr,». fo.yry^* Anton, dc Gamma4*- 
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|. Ergoimpedimentum hic potius intelligendum eft tale, qvodvc- 
nir cx gradibus j^roiiibitis. 

II. CoramtTuiicarnalisponcsfioncmnonrefteaddici conjugi,ubi pc- 
riculum rubcftinccftus,cumeacoiill'iencixreslxt,neqve ad forum extcf- 
numpertitieut. 

Adcap.Ecclcfia j. &4. 

Prolixum bic reccnfet proccftum Cujacius, facientem ad intelleftum 
plurimorum capitulorum , hac eademde caufain Decretalibuscxifterjti- 
um,CttpttuU/ciU hir$n;$ elef»r,comp.t»CblleH^t,c,io. X.dt corrfl^tHt.Ci.acreftHHt» 
jpol.McolleH.j. Sfdnccc<rcnoncfti.tabovoomnia rcpetantur. Seqvemur 
Antomum Dadinum Alrefcrram, qviia formandocafu.ipfius Innocentii 
lll.Epiftola^.'!. /'^.^.'utitur, Schanc ponit feriem: EcclefiaS.Mariz in 
vialaca, qvx eftRoms, agcbataftione in rcmdeqvibusdamprxdiisad- 
vcrfus Johannem de Atrcja coram Laurentiojudicc. Pcndcnte lite Johan- 
ncsjudicii murandi causa poiTcsfioncm pradiorum , dc qvibns lis crat-»» 
trajjstulit in monaftcrium S.Sylvcftri, propterqvodlitigiofi vicium pos- 
{tfliopcr rentcntiamreftifutacitEcclcfiae S.Marix. Pollea vero.cumca- 
dtmEcclcfiafpoliataefiet poficflionc iftorum pra:diorum, egitintcrdifto 
undcviadverfus monaftcrium S. Sylvtftri. Qyod cum accidiilct, totius 
caufaecognitioneminfcrccepit CccleftinusUI.ficeo mox dcfunfto Inno- 
centiuslil.atqvehicinirrirumrtvocaviL,qvicqvid gcftum crat poft cvo- 
cationem, atqve pofTenioncm prardiorum Ecclcfisereftitucndamjudica- 
vit. Sed qvia Mo! lafterium non potcrai^eadcm prxdia reflicucre, proptcr- 
ea qvod finita condu£tione Johannis aliis eadem locaverat, q vibus eaavcl* 
li,fortepropterpotcntiam,nonpoterant, idco ccnfuitidcm Pontifex, ut 
in locum eorum orxdiof um alia prar dia libcra 8c ab hypotheca: ncxulibcrai 
monafterium furrogaret. Poft alias plures altercationcsjudicatum tan- 
dem, monafterium ut prius (poliatum, rcftitucndum eflc. Deniqve mo» 
nafterio reftitiiendam efie pofi^esfionem prxdiorum fubrogatorum, 
tamcn legeatc^ve conditione, neca prardia alienaret , qvoacf dejure 8c pnr; 
prietate Ecclchac S. Marix judicatum cfTet, ut in caufa principali fi vince* 
rer Ecclcfia, haberet qvodevinccrc pofll't. Ordinei^iturproccflTus prxctf 
ditcapitulum ^.feqviturcap.^. qvodutrumqveincademcaufacxafacun 

«ft. 

Suol 
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Summaigiturcapituli j.cil,non debere alicnarirem fubrogatam iiilo- 
cumreilitigiolz. 

Ratiodubitandieft.qviarestalisfubrogata noneftip(afcslitigio(a. Li- 
tigiofa cnira res dicitur, fuper qva lis inter aliqvos pendcr,qva: nulla eft fu- 
perrcfurrcgara. Etvideturetiamhxcperhibitio pontihciscarerefucces- 
iu.qvia litigioGm rem non facitdenunciatio,qv« impcdiendae venditio- 
nis c.iuD Et.(j,f.i./ielttt£i9f, 

Ratiodccidcndieft, qviafubrogatum fapit naturamejus, incujus lo- 
cumfurrogatur. Harctamcnratio, qva: plerisqveomnibus Dodtoribus 
pljcet, mihinon videturh l fuiHcicns. Axiomacnim illud ptocedittan- 
xum, Cjvando agitur dc naturali causi, iion dc cdusaaccidcntaii, av-aiis cft 



cHditigiofum. Ecqvorfum opusefletprohibitione Pontificis, u prscdia, 
iftd furrogata illico htigiof* rei naturam inducrcnt ? Qvpd ergoftirroga- 
ta talia prxdia perinde alienari ncqveant, ut ipla prajd^i hrigiofa,^lprovc« 
nitex prohibirionePontificis qvi nancfua' prohibitionisredditrationem, 
uthaberetEcclefia.liincausaprincipali viciifct, qvod evincercpollet. 

^jVMsdAmpoJftlfi^nej'] Qvjcqvid apprehendimus .cujuspropric^asad nos 
non pertinet,aut nccpotcft pertincre, hocpoircsfionem appellamus l,irj^ 
f.JcKS. 

alttn^re] Prohibeturnontantumdominii alienatio, (cd etiam ufusfru- 

£lus da£io, hypotheca, pignu^j ir. (ervitutis impofitio, cmphyteufis con- 

Ititutio 5CC Urtn.C. de reb. al. nottaUnt, 

de viri9 lttt^tofic9ntraUMs]h. e de vitio contra£his fuperrelitigiofjL 
Summacapituli^.cft, dcberecum,qvircftituere rem jufrui eft,fi rem_* 

ipf im non habcat , rcm iqvivalcntcm aiiam abomni ncxu hberamrcd» 

dere* 

Ratiodubitsndieft, qvianon videturrcftituerc, qviremoffertplanea- 
liam. Atqve idcir^o in ea caufi, forma, accefiione & qvalitatcredai dcbct, 
qvodr.:ftituioportct,in qvahii (Tet, finihil adverfusid, cujus grati^re- 
fiitutiodefidcratur, fariumcfTet. Joh.C(£ddx.ai/l.2i^f.aey,S.rt,ii^ 

Ratio dcciuendi eft. qvia impofllbilc eft, ut q vis rcftituatrem, qvam am- 
pliusnonhabet. Satisfi2tcrgO(ic rcftituta cejiiebitur res,ficubi acqviva- 
*cns aliqva tradira fucrir. 
fnrttermiffo jurts ordtne] Spoliatio crgo videtur fafta autoritatcjudicis or- 
inemjudidarium omittentis. 

li Mh 
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(if.2 |. Ergdimpedimentum htc potius intelligendum eft tale, qvodvc- 

nir cxgradibu^j ^noliibitis. 

II. Commcrcii carnalis ponesfioncm non rc£lc addici conjugi, ubi pe- 
riculum rubtftinccftus.cumeaconilientixresfit, neqve ad forum extcr- 
numpertincut. 

Adcap.Ecclcfia j.&^. 

Prolixum hic reccnfet proccnum Cujacius, facientcm ad intclleftum 
pUirimorum cnpitulorum , hac cademde caufain Decretalibuscxiftenti- 
4 um, capitMh fcil. kltimi defur, comp. t» cuMi^ *. c. to. X. dt confiitut.c, t. Oe rejftfttt, 
^ fffol.tncolUcl.^. SfdncceircnoncftLtabovoorania rcpetantur. Seqveraur 
Antonium Dadinijm Alfefcrrdm, qviia fbrmandocafu.ipfius Innocentii 
llI,Epiftola^.'l./'^.^.'utitur, &hanc ponit (criem: EcclcfiaS.Mariac iri 
vihlata» qvxcftRomac, agcbata^tionc inrcmdeqvibusdampracdiisad- 
vcrfus Johanncm dc Atteja coram Laurcntiojudicc. Pcndcnte lite Johan- 
ncsjiidicii mutandi causa poircsfioncm pradiorum , de qvibns lis crat-»» 
trajjstulit in monaftcrium S.Sylvcftri, propterqvodiirigiofi vitium pos- 
{elTio pcr fcntcntiam reftiruta eff Ecclcfiaf S. Marix. Poliea vero. cum ea- 
dtmEccltfiafpoUataefiet pollcnionciftorum prjediorum, egitinterdi£lo 
undeviadverfusmonaftcriumS. Sylvtftri. Qyod cum accidijnTet, totius 
caurxcognitioneminferccepit CttltftinusIU.&eo mox dcfunfto Inno- 
centiusIII.atqvchicinirrirumrtvocavir,q¥icqvid geftum erat poft rvo- 
cationem, atqve poflefllioncm prardiorum Ecclcfiat reftitucndamjudic*» 
vit. Sed q via Monafterium non potera»' eadcm prxdia rcfl itucre, propter- 
ca qvod finita condu^tione Johannis aliis cadem locavcrat, qvibus caayel- 
li,fortepropterpotcntiam,nonpoteranr, idco cenfuitidcm Pontifex, ut 
in locum eorum prajdioxum alia prardia libera & ab hyporheca: ncxulibcr» 
monafterium fubrogaret. Poftalias plures altercationcsjudicatura tan- 
dcm,monafteriumutpriusfpoliatum,rcftitucndum cfle. Deniqvemo^i 
naftcrio reftituendam efle poflTesfionem pr^diorum fubrogatorum , hadj 
tamenlcgeatq^veconditione.neeaprafdiaalienarct, qvoad dejure6« 
prictate Eccleliac S. Maria: judicatura cfl*et, ut in caufa principali fi vhk 
rcr Ecclefia, habcrct qvodcvincerc poflet. OrdineigiturproccflTus pra:cc 
dit capitulum 4. fcq vitur cap. 3. q vod utrumqve in eadem caula cxaratun;^ 
eft. 

Sum 





Ut LiTE PeN-DENTE NfHlL Ihvovitur. 



Summa igitur capituli j. cfl, non dtberc alicnari rem fubrogatam in io- 
cum rei lingioli, 

Ratiodubitandieft.qviarestalisfubrogata noneftiplafcslitigiofa. Li- 
: ligiofj cnira res dicitur, fuper q va lis iater aliqvos pendtr,qvx nulla eft fu- 
per rc furrcgata. Etvidctur etiam hzc perhibitio pontificis carerc fucces- 
fu.qvia litigiofam rem non facitdenunciatio^qv^ impediendz vcnditio- 

Ratiodecidcndieft, qviafubrogatum fapit naturamcjus, incujus lo-^ 
cumfurroE^rjtur. Ha-ctamcnracio, qva* pierisqveomnibu^-. Poftoribu^ 
pUcet, mihinon videturh 1. fuiBcicns. Axiomacnim illud pfoccdittan- i 
Xum,qvando agitardc naturali causi, non dccausaaccidentaii, qvaiis cft i- 
eflL.litig^iofum. Ecqvorfumopuseffetprohibicionel^ontificis, fipridia, 
iftafvirrogataillicohrigiofx reinaturam inducrent? Qvpd crgoftirroga. 
ta talia prjrdia pcrinde allenaTi neqveant, ut ipla prardvi litigiofa,^tprovc- 
nitex prohibitionePontificis qvi hancfua* prohibitionisredditrationena, 
uthaberetEcclcfia.fiincausaprincipali viciifct^qvod evinccrepQlTet. 

^vai£lumpopfi:ncj'] Qvjcqvid npprehcndimus . cujusproprietasad nos 
pertinet,autnccpoa'ftpertinerc, hocpciresfionem appcllamus 
ff.acKS. 

aUenare] Prohibetur nontantum dominii alienatio, fed etiam ufusfru- 
£lusdatio, hypofheca,pignus,ir» (ervitutis impofirio, emphytcufis con- 
Hitutio &c. Urift.C. de reh. al. noaahe», 

devifif Unfrto/icttntraUtfs] h. c dc vitio contra£tus fiiperrelitigiola. 

Summacapiculi^.cft, dcbereeum,qvircftituerc rem ju(riiseft,firem_» 
iplam nonhabeat, rem iqvivaicntcm aiiam abomni ucxu liberam rcd- 
dere* 

Ratiodubitandieft, qvia non videturrcftituerc, qvi rcm offertplanea- 
liam. Atqveidcir^^inencaula.forma^acceflione & qvalitatcreddi debct, 
qvod rcftitui oportct, in qva hiiffet, fi nihil adverfus id, cujus grati^ re- 
fiifutio defidcratur, fafhim cflet. Joh. Cccddx.adl.i^^f.cle KS. n.ir, 
Ratio decidendi eft. qvia impoflibiie cft, ut q vis reftituatrcm, qvam am- 
lius non habet. Satisfiet ergo & rcftituta cejifebitur res , ficubi acq viva- 
ns aliqva tradira fucrir. 

pr^termtffo jurts orcUfit] Spoliatio cfgo videtuf fafta autoritatejudicis or- 
inemjudiciarium omittentis. 

li 4k 
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tif.2 $, Ergoimpcdimentum hic potius intelligendum eft tale, qvodvc- 
mS<\ ^*^ gradibus prohibitis. 

^ II. CommcrciicarnaHsponcsfioncmnonreftcaddici conjugijubi pe- 

ricuhim fubcft inccftus^cumeaconicientixrcs fit, ncqve ad forum extero 
numpertiaCdt. 

Adcap.Ecclcfia J.&4, 

Prolixum hic recenfet proccfTum Cujacius, facicntcm ad intelleftum 
plurimorum capiculoruRi , hac cademde caufain Decretalibuscxifteuti- 
umyCapnMU/cil.nlttmt flcfiir,comp.t»cullefht.c.io. X.dt corrjfitkt.ci.dere/hinf, 
Jpol,McoHecl.^. Scd ncce^rc non cft Lt ab ovo omnia rcpetantur. Seqvcmur • 
Antomum Oadinum Altcfcrram, qviin formandocafij.ipfius Innocentii 
IlI,Epiftola^-'#. /'^.-?.'udtur, &hanc ponit feriem: EccIefiaS.Marix in 
vihlaca, qvxeftKomz, agcbata£lionc inrcmdeqvibusdainpracdiisad- 
vcrfusjohanncmdc Atteja coramLaurentiojudicc. Pcndcnre litejohan- 
ncsjndicii murandi causapulTcsfioncmpradiorum , dc qvibus lis erat-», 
trajjsrulit in monaftcrium S.Sylvcftri, propterqvodlitigiofi vitium pos- 
(clTio pcr fcntcntiam rcftirut.i clf Ecclcfiat S. Mariz. Pollea vcro. cum ca- 
dcmEcclcfiafpoUataellet pollclTionciftorum prxdiorum, egitintcrdi£lo 
undeviadverfusmonaftcriumS. Sylvtftri. Qyod cum accidiiiret, totius 
' caufafcognitionem in fe rccepit Caleftinuslll.&eo mox dcfunfto Inno- 

centiusni.atqvehicinirrirnmrtvccavit,qvicqvid geftum erat poft ^vo- 
cationcm, acqve pofieflloncm prardiorum Ecclcfiatreftitucndamjudica' 
vit, SedqviaMoJiafteriumnon potcra^^eadcm prxdiarefijcuere,propter- 
ea qvod finitacondu£tione Johannisaliiscadcm locaverat.qvibus caavel- 
li,fortepropterpoteniiam,nonpoterant, ideo cenfuitidcmPontifex, ut 
inlocumcorumprrdioTumalidprafdiahbcra&abhypothecjc ncxulibcra # 
monafterium fubrogaret. Poft alias plures altercationcsjudicatum tan- 1 
dem,monafteriumutpriusfpoliatum,rcftitucndum cflc, Deniqvem<Hl 
^j^HI? nafterio reftituendam efie pofifesfionem prardiorum fubrogatorum , hSin 

tamenlegeatq^vcconditione.nceaprafdiaalienaret, qvoad dejurc&pio^ 
prietate Ecclchac S. Marix judicatumclfet, utincaufa principali fivince- , 
rerEccIefia, habcrct qvodevincerc pofiet. Ordincigiturproccfiuspra:ce« 
dit capitulum 4. feqvitur cap, 3. qvod utrumqvc in cadem caufa exaratuiij 

%k Suia' 
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Summaigiturcdpituli j.cll.non deberc alienarirem fubrcgatam inlo- 
cum rci litigiofi. 

Ratioduiitandiefl.qviaTestalisfubrogata noneftiplareslitigiofa. Li- 
tigiofd cnira res dicitur, fuper qva lis inter aliqvos peDd«.r,qva: nulia eft fu- 
perrcfurrcgara. Etvideturetiamhxcperhibitio pontificiscarercfucces- 
iu.qvia litigiofam remnon facicdenunciatio,qv2 impediendx venditio- 
nis C.1 uCifitJ.i.f. i./U ftnfsef. 

Ratiodecidendieft, qviafubrogatum fapit naturamejus, incujuslo- 
cum furmc^atur. Hxc tamcn ratio, qva- plerisqve omnilMJs podtoribus 
pljcet, mihi non videtur h l. fuiBcicns. Axioma cnim illud pl-octdit tan- 
Xiim.qvando agitnrdcnaturalicausa, rioo dccausaaccidcntaii, avaiis cft: 
efll' litigiofum. Ec qvorfum opus eflet prohibitione Pontificis , u prxdia, 
iftifurrogJtaillicolitigiofiE reinaturam inducrcnt? Qvpd erg^^rroga. 
ta talia prxdia pcrinde alicnari neo veant, ut ipfa prxdia Htigiofa,^lprovc- 
nit ex prohibirione Pontificis q vi nanc fua* prohibitionis reddit rationem, 
uthaberetEcclefia.fiincausaprincipali viciifct^qvod evincercpoiret. 

*IVMsdAmpoU'f(fi:ncj'] Qvicqvid apprehendimus . cujus proprietasad nos 
non ptTtinet,aut nccpoaft pertincrc, hocpoircsfioncm appcllamus 
ff.dcKS. 

aUtnare] Prohibeturnontantumdominii alienatio, fed etiam ufusfru- 

£lus dacio, hypotheca, pignus, ic, fervitutis impofitio, fimphytcujQs con- 

llitutio 5CC. /« ftnX^ de reh. al. nouaite», 

de vifii lttif^tolic9ntra[lHs]\\. e. de vitio contra£lus fuperrelitigiofiL 
Summacapiculi^.cft, dcberecum,qvireftituere rem jurruseft,firem«* 

iplam non habcat , rem xqvivaientcm aliam abomni ncxu liberam rcd- 

dere> 

Ratiodubitsndieft, qvianon videturreftituerc, qvirem ofFertpIanea- 
liam. Atqveidcir^oineacaufa^forma.accefiione&qvalitiiteredaidcbct, 
qvodr.^fticuioportct.inqvahiiflet, finihil adverfusid, cujus grati^re- 
fiitutiodcfidcratur, fariumeflcr. ]6^.Qa:Mx.adt.z2^jf.deKS,n,ii, 
Ratio deciuendi eft. qvia impofllbile eft, ut q vis reftituatrem, qvam am- 
lius non habet. Satisfiet crgo & rcftituta cejifebitur res , ficubi aeqviva- 
•ns aliqva tradita fucrir» 

pratermiffo jurts ordtjit] Spoliatio ergo videturfafta autoritatcjudicis or- 
inemjudiciarium omittentis. 
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tif.2 !, Ergoirnpcdimentum hicpotiusintelligendum eft talci qvodvc- 
nit ex gradibusprohibitis. 

11. Commercii carnalis pofTcsfioncm non re£lc addici conjugi, ubi pc- 
riculnm fubiftinceftus,cumeaconilieiitiaErcsiit, neqve ad forum cxtcf' 
numpertineut. 

i0i^ Adcap.Ecclcfia J.&4. 3(1.* 

Prolixum hk recen(et procclTum Cujacius, facientem ad intellcftum 
plurimorum cnpitulorum , hac eademde caufain Decretalibus exifteriti- 
\im,ca^itMU/ctl. kitimt fie ftr.comp.iHCoUeH^t.c.to. X.de corr/ttrut.Ci.eUrejfutK, 
jpoLnicolU^.S. Sfdncce(rcnoncfti.tabovoomnia rcpetantur. Seqvemur 
Antomum Dadinum Alrefcrram, qviia formandocaftj.ipfius Innocentii 
llI.Epiftola^-'#./'&.^.'utitur, &hanc ponit (criem: EcclefiaS.Marix in 
vihlata, qvafeftRomz, agcbata£lione inrcmdeqvibusdamprzdiisad- 
vcrfusjohannemde Atteja coram Laurentiojudicc. Pcndenre lite Johan- 
ncsjudicii mutandicausapo(fcsfioru.mpradiorum, de qvibus lis erat^t 
trajistulit in monaftcrium S.Sylvcftri, propterqvodlirjgiofi vitium pos- 
felfio pcr fentcntiam rcftituta elt Ecclefiz S. Mariz. Polba vero. cum ca- 
dcmEccKfiafpoliataeiret poflefllonciftorum prxdiorum, cgitinterdi£lo 
undcviadverfusmonaftcriumS. Sylvtftri. Qyod cum accidifiet, totius 
caufxcognitioneminfcrecepit Ccrkftinuslll.&eo mox dcfnn£lo Inno- 
ccntiuslll. atqvehicinirrirumrtvccav!t,qvicqvid geftum erat poft cvo- 
cationem, atqve pcflcflrionem prardiorum Ecclcfiat re]litucndamjudica>» 
vit. Sed q via Monafterium non potera»' cadcm prxdia reflitucre, propter- 
ca qvod finita condu£iione Johannis aliis cadem loca vcrat, qvibus caaycl- 
li,fortepropterpotentiam,nonpotcrant, idco ccnfuitidcm Pontifex, ut . 
in locum corum pr^diof um alia prxdia libera & ab hypotheca: ncxulibcra | 
monafterium fubrogaret. Poft alias plures altercatjoncsjudicatum tan- 1 
dem, monafterium ut prius fpoliatum, rcftitucndum efib. Deniqvc mo«j 
nafterio reftituendam cfle poflesfioncm prardiorum fubrogatorum, hSw 
tamenlege atqve conditionc, neca prardia alienaret , qvoad dejure 8t pro»l 
prietateEcclehac S.Marix judicatumcnet, utincaufi principali fivince*^ 
rerEccIefia, haberct qvodcvincerc pofiet. Ordinei^iturproccflusprzcej 
dit capitulum 4. feqvitur cap, 3. qvod utrumqvc in eadem caufa exaracunfl 
cft. I 

SumP 





Ut LiTE FeKDENTE NfHlL iMNOVtTUR. 



4? 




r 

[ 



Summaigiturcapituli j.cft.non debcrc alienarirem fubrogatam inlO" 
cum rei licigiofit. 

Ratiodabitandieft.qviares talis fubrogata noneftipfarcslitigiofa. Li- 
tigiofa cnira res dicitur, fuper qva lis inter aliqvos pend(.r,qvx nulla eft fu- 
perrcfurrcgara. Etvideturcciamhxcperhibitio pontificiscarerefucces- 
lu.qvia litigiofam rem non facird^nunciario.qvar impcdrend.-r venditio- ..^, 

Ratiodccidcndieft, qviafubrogatumfapit naturamejus, incujuslo- 
cum furrogatur. Hacc tamcn ratio, qvx picrisqveomnibu^, Doftoribus 
placet, mihi non videtur h I. fuiScicns. Axioma cnim illud ptoccdit tan- 
lum,qvandoagiturdcnaruraIicausJ,nondccjusaaccidcntaIi, qvaliscft 
efll- litigiofum. Ec qvorfum opus eflet prohibitionc 1'ontiHcis , ii prxdia, 
ifta furrogataillico licigiofa: reinaturam iiiduercnt? Qvod crgo ftirroga- 
ta talia prxdia perindc alienari ncoveant, ut ipfi prxdia Iirigiofa,^iprovc- 
nit cx prohibirione Poncificis q vi nanc fua* prohibicionis rcddic rationem, 
uthaberetEcclcfia,{iincausaprincipali vicUret,qvod evincerepoHet. 

^vaidampoplft^nej'] Qvicqvid apprchendimus . cujusproprictasad nos 
non pcrtinet,aut nccpoaltpertinerc, hocpoircsftoncm appellamus /./ij. 

aUenare] Prohibeturnontantum dominii alienatio, ^cd etiam ufusfru-S|r' 
£lus daiio, hypotheca, pignus, ir« fervitutis impoficio, fimphytcujQs con- ■ ■ 
ftitutio &C UrmX. de reh. al. nottaiien, 

devifio Utt^toficonrraElHs] h. c de vido contra£lus fuperrelitigiolsu 
Summacapiculi^.cft, dcberecum,qvireftituere rem jufTuseftjiiremj 
iplam nonhabeat, rem atqvivaicntcm aiiam abomni nexu liberamrcd» 
dere> 

Ratiodubitandieft, qvianon videturreftituerc, qvirem offcrtplanea- 
lia m. Atq ve idcir^o in ea canla, forma, accefiione & qvalit^ite redoi debct, 
qvodr.^ftiruioportct, inqvafuifiet, fiaibii adverfusid, cujus giatiire- 
i^icutio defidcratur, fafhim ciTet. Joh. QQn^dx.adl.a^f. deKS. rt.n, 

Ratio dccidendi eft. qvia impofllbile eft, ut q vis reftituatrem, q v^m ara- 
ipliusnonhabet. Sati8fi2tcrgo& rcftituta cejifebitur res,ficubi xqviva- 
■pns aliqvatraditafucrir* 

pr^termtffo jurts ordtfte] Spoliatio crgo videtur fafta autoritatejudicis or- 
inemjudiciarium omittentis. 
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r.':it;iiiCi4iol*^,velimpetrationejurisnoviautprivilcgii. Kihiihorura^ i 

qvoveladtoris velreipcrf)iiaautconditio,vel litispendentisqvalitaslla- ; 

tusvealiqvomodoinprayuditiuaialteriusimmuteturjfieripQCcll, dum-. ^ « 

in judiciolispendet. ' . • 

II. Litempendentcminhoctltulodlci.fimuIatqvecontroverfiamot^L* j 
--^ fuerit,necrcqviri,utlitiscontcftatiofa£lafit. Cl<mem.2.h.t, Etficnimj ^ 

proprielisnon intdligatur, \vX\ poftconteftationera /. 25.§.'j.ff,eiehere(i.f>er 
tft. Vcntur. dcVdlQiit. tn P.trthen.Uti^. l.i.c.^.fj.ip. in qvamplurimistamea 
juris articulis confrovcrfia tantiimmota attenditur.utiik/w/./c^.CaVpr^. J 
jcript,l$ftg.temp.it,Njveil,ii2. caqvcfacit,utlisqvandoqvcdicatur ante litis 
' , contcftationem ]oh. Bapt. Afiniusinpr^A:. wni/iT.w. /^. Atqvchir^cftatu- 

> . unt Do£tores, licis pendenciam per folam citationemjjiduci. Mynfing. 
cent.4..ohf.z(>„ ^ ^ 

III. Aduniuspartisinftantiara, inaudita p.irtealtera, maledecerniia-^ 
fiiJB^- hibltionem. EltenimetiamPrincipisrelcriptumtalimodoimpctratunv 

cnnino nuH*jm /. (m. C.jipervtm. ncqve rcfcriptum ad preces unius parti? 
datuin iiircmjudicaramtranfir.Carpzov./^./.c.-Jtf. def. is. 

I V. Jndiccm licuc tacilis fuit ad faciendum, ita facilem efte dcbere ad pcr- 
pL'ramfa£lamrcvocandum, AchillcsPcrlbnal. UeaMpt/c.pojf.n. 2^^.^69.27), 
Ncqve hoc pudori fuit Pontificlbus Romanis, ut fententias mutvent c/ett' 

te^tiams^.^.9* .... ... V 

V. Ne qvidera fan£Uflimi viri,extra ^fovrvEt/^iflcv, autoritatcm infallibL. *v» 
lisdTe veritaclsc.^^ 4. <///?, Ncc dcbuit ergo ThomaeCantuarienfis 
imploratio commovercPontificcm, utqvid decernerct inaudita parte alte- 
ra. ^^.Nicol.Everhard./^of.i>f.«,/7« 

^ VI. Jurcnovioriliccre omnibusArchiEpiicopiscruccmantcfcdeferre, 
C' * per cjvzvis loca, etiam exempta fuse nrovinciacc/rw. ulf, deprtviUg, 

Adc.laiidabilema. 
Cafustaliseft: Cajus&Cajaconjuges, deconjun£lionefuane(cii,iilj 
-^^v jjras^u prohibito matrimonium contraxerant. Stantehoc matrimonio ^e 
impedimento cercior fa£lus alceruter in judicium caufim deduxerat, & 
^matrimoniumaccufaverat. Qvxrcbatur.utrum pendentclitecongre/ru 
gcniali alrcr pri vari, & conjuojys fcparari dcbcrent ? 

Ratiodubitandieft.qvia. ficongreflTiis genialiscontinuandus fueritv» 
continuabitur dcli£tum^ d(,iiaui utercjYcconjugum^accufatorfaltcm^ 



• . ^ 
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contrdconfcicntiam aget, qvod concedendum autpermittendu-n non_» 
eft. 

Ratio dccidendi-eftjqviaprxrumptio eftproponidentr.qvodlicitcpof^ 
fideat,6(qvia lite pendentenon fufficienterconft%it de impcdimcntn alle- 
gato. Nec ergo privaridebet conjuxjure fuo fic.commodo poirefiionis^ 
qvod imcrim dum lis pendet, in alterum iwbet. 

Caeterum vcracrtehacc dicitjoh» BaptiftaVivianusqvoad privationcm 
feciendam pcrjudiccm, cuiadhucnon conftatdcpeccaro;(edqvoadpar* 
tes,ilIamjqvxiiabetcertamnotitiamimpcdimenti,nondebe:cexigercncc t^/^ 
redderedcbitum.fcd potius dcbcre cxcommunicationem fuftincre, ne^ 
peccatum in currat perc.hteras y. dc rtj}tt.jpoU& e^inqvifutoni ^4, X. dcftnt. 
txcomm. 

Sed Cuiacius nihil hic oSftare </. c. Uteras i}, contcndit; agere enim ilhid' 
de|reftitutione po(rcsfionis,'qv2 imperfc£l:e aut minus plcncfieri ponit, 
hic veroagi derercntione poflcsfionis, qvsretincri non poflTit, qvinrcti- 
neat ur tora, dcniqve rctentiocem U xoris non rccipcre liunc modum, n(L-» 
eum e&congrediatur. 

Mihi fententia Viviani nonvidctur in fubida.Qvinftatuocgo,re£liB*? 
fafturum judicem, fimulatqvc caufa injudicium dcdu£ta fuerit, utjubcatf 
utrumqvele£to geniali abitincrc, 8(ut interimipfeincausa cognofcenda» 
ftrcnue pergat. Qvandoqvidcm poffcllionis regulac ad matcriam , qvjfr 
pcccatum iuvolvit, parum fdicitcr applicantur, £ 

mairtmofntimMcufurt] i.<;, arguerc, matrimoniumautnullum,autnon_> \ 
legitimumofre. 

carnaltcommercittm] obvelatis fcrbis elcgantcr itaexprcditdcbitum, utt 
dfias vocatur, conjugale. 

Notandum hic I. maleconceptamcfte rubricam five infcriprioncm autf 
fummam hujuscapituli de acculatione matrimonii, qvarfirpropteradul- 
teriumr Enimvero, fi privanda noncftadultcraaccufita commerciocon* 
jugali, fcqvirur, fruftra deinceps accufationcm intendi & pcragi. qvando- 
qvidem dcli£ium ccndonaOe cenfeturconjux, fi poft deli£lum commiP- 
Uim marirus id lciens uxorem carnalitercognoiiat, vel Uxor maritum ad- 
ultcrumadmittat. l.4o,ff.adL.Corn. deadttlt.l,ii,C.e9d.]\i\. Chr.i.j.fetit.jf^ 
aiduUtn*tm n, i|yCarpiOV.pr,o;/fflr. jT«^,;r,ff. _^.y?ff.« Anton, dc Gamma^^- 
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tiCi^. ErgoimpedimentumhkpodasinteUigaiduoi^ 

nit ex gradibus jHohibitis. 

II. Coramcrciicarnalispo(rcsfioncmnonre£tcaddici conjugi, ubi pe- 
ricul 1 1 m fubcil inccflus, cum ca coiirciemis res lit , ne^ye ad rorum ps(et^ » 
numpemne*t. ' . - - ^^^!^* 

Adcap.Ecclcfia J.&4. r '^^^^ * 

Prolixum hicreccnfet proccHum Cujacius, facicntem ad intefleaonil 
plurimorum capitulorum , hac cademde caufain Decretalibusexiftenti- ^ 
lim,capnuh/cil, K!t$n;t de fur ,comp.t»Ci>lieH^r,c.io. X.dt cortflitut.Ci.dcrtfititit, 
jpol.Mceilen.^, Scd uctclic non eft ut abovoomnia rcpetantur. Seqveraij 
Antomiini Daduium Alteferram, qviin formaBdMailiJpfiQSjiin^i^ 
III*Epiftolam.lr^.'>«'uQCiir, achanc ponic ieriem: EsadUSk^tAmi^i 
vi&laca»* qvM^Komx , agetiata£kione in rcm de q vibusdam przd£fi' 
wfusiohannem dc Atteja coram Laurentiojudice. Pendentelite 
ncsjiiaicii murandi causa pofrcsfioncm pra-diorum, de qvtbns lis erfe^ 
tra;}stulit in monaftcrium S.Sylvcfiri, propterqvodlitig-iofivitiumpdsi ' 
ftiliopcr fcntcntiamreftitutJ effF.cclcfia: S.Marix. Pollea vcro.cumca- 
dt mEcckfiaipoliataeilct pollclTionciftorum prxdiorum, cgiti,nterdi£lo 
undcviadvetltismonaftenoinS.SyIveftrL Qvod cdmaccidiiTeti^tp^^ i 
caufiecognitioneminiefecepit C(cteilin]isIU.45teo wa0tdtM0tfiSti^ 
centius III atqve hic in irrirum ttvo^vrit, qvicqvid geilum etat pofE^j^^ ' 
cationem, atqve pofTenrionem prxdiorum Ecdefiz reftituendamj^NMS^ 
vit. Sedqvia Monafterium non porcra»^eadcm prxdia reflituere,pr6pter- 
ea qvod finita condu£^ione Johannis aliis eadem locavcrat, qvibus eaayel- 
li,fortcpropterpotentiam,nonpoterant, idco cenfuitidcmPontifex, ut . 
in locum eorum prafdLo^rum aliapraedia libcra & ab hypochecae nexuljbera' 
monafterkmi luorogarec» 'Poitatias plures altercatipnesjudifatiip tan« 
4em,moiiafleritimut priusfpoliatttm, reftituelidum' ^e, Deiii4|(9eiiia«> 
HAfterio lieftitpendBm efie poflbfionem pr;edioritm iiibrogatomm , hlf 
tamen lege at a ve conditione, tiei^a pratdia adienaret , qvoadaejure 6tjpto* 
prietate Eccleuz S. Mariz Judicatum efCct , ut in cauia principali G. vince* * 
rerEcclefia, haberet qvodevincerc pofict. Ordinci^fturproccfTusprzce* 
' dic capicuium 4. ieqvitur cap«3. qvodutfumqve ia eadcm.ca^ia fjy^fftfnni 
cft» 

Sun.* 



Ut Lite Pekdente NfHiL lyvovrrtt». ' 

Summaigiturcapituli i.cjft,non deberc alienarirem fubrcgacam inlo- 
cum rei litigiolz, 

V Ratio dubitandieft,qviares talis fubrogata non eftipfarcslitigiofa. Li- 
|bgiofa cnira res dicitur, fuper q va lis iater aliqvos peDdct,qvar nuUa eft fu- 
perrcfurrcgata. Etvideturetiamhxcperhibitiopontificiscarerefucces- 
fu.qvia liti^iofam remnon facitdenunciatio,<jvac impediendaevenditio- 

Ratiodecidendieft, qviafubrogatumfapit naturamejus, incujuslo- 
cum furrogatur. Hxc tamcn ratio, qv2 plerisqve omnibus Dodtoribus 
placet,mihinonvideturb l.fulBciens. Axiomacnimilludpi-ocedittatn- 
Xiim, qvando agicurdenaturali causi, noo dc causaii|iiidientali, qvalis ell 
efll' litigiofam. Er qvorfum opus eifet prohibicione Pontificis , fi przdla, 
^^iftafurrogatailUco htigiofe reiuaturam induercnt? Qvpd ere^^roga- 
ta talia prxdia perinde allenari ncoveant.ut ipfa pra:d^ lirigiofa,^lprovc- 
nitex prohibirionePontificis qvi nancfux prohibitionisreddicrationena, 
uthaberetEcclefia,fiincausaprincipaU viciiret,qvod evincercpoflet. 

^v.iseLtmpoJftft^nej'] Qvicqvid apprcbendimus -cujusproprictasad nos' 
non pertiuet,aut nccpoctlt pertinerc, hocpoflcsfionem appcllamus /.///. 

aUcnare] Prohibetur non tantum dominii alienatio , (cd etiam ufusfru- 
ftusdatio,hypotheca,pigiuu,it. {ervitutis impofitio, cmphytcufis con« 

> de virif liti^iofic(imralit4s]\\. e. de vitio contra£lus (uperfelitlgiofiL 

Summacapituli^.cA, deberecum,qvireftituere rem jufTaseft^firem-» 
ipiam nonhabeat> lem xqvivaicntigm aii|i^ 4bu)mni aexu liberam red* 
dcrc* ' - ' ' ' - ' ' V 

... Ratiodubitandieft,qvianon videturreftituerc, qviremoffertnlanea- 
iiam. Atq ve idcir^o in ea caula, forma, acceiUone & qvalitatc redoi debcr, 
qvodroftitui oportct, in qva hiiflfet, fi nibii adverfusid, cujus gratiirc- 
■ Itirutiodefidcratur, faflumcflet. ]oh.Cccddx.ad iiz^f.di KS,tt»ft^ 

Ratiodecidendicft.qviaimponibile eft,utqvisrefticuatrem,qvamam- 
plius non habt^t. Satisfietcrgo <k tcftituta ceniebitur res ^ficubi aeqviva* 
lens aliq va tradira fuerir, 

ffratermtffo juns ordtnt] SpolUtlo crgo videtur fafta autontatcjudicis.or- 
^inemjudiciarium omittentis. - 
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Ahattii] tn antnfvadtcretaliapud Anton. Auguftinum coSe^.j. de rejlit.f^ol^ 
f*/. rcfcrmr.alios Sen»^torum [intelligit autem illos,qviin Urbeprxerant 
jurisdidtioni & Curiac Capitolini] fententiam pro monafterio, aiios la- 
tam pro Ecclefia proccfTu tcmporis confirmaife, omne id qvod poft avoca- 
tioncm caulae fa£lum cft, revocari debcre dicit Pontifcx. 

Exhis nota I. Judiccm , qvi procedit juris ordine non fcrvato, cenleri 
perfonam privatam,&hoc ipfo violentiamautlpoliumcommittere, uLj 
adeopars, cuinocitum eft, rcftituiante omnia dcbeat. Achill. Perfbnal, 

II. Avocationes caufarumin inferiorejudiciopendentium,etfijure ci^ 
vWi a fuperiore fieri qvandocunqvc poHit, moribus tamen noft»is, q vibus- 
juri«;di£tio plerumqve pcttrimonialiseft.non facile locum invenire,nifi ex 
caufajudicis fufpe£H, litis protra^x&(.Rm'i\\hus.Carpzoy.lth.i.reJpenf.2o.. 
'^' IIK ftfta avocationcjudicem inferiorem omni ulteriori cognitione_» 
{liperfcdere debere, non alitcr, ac fi ci fuerit inhibitum . Per avocationem 
enim dcmpta ci cenfetur omnis potcftas, qv2 ci circa caufam iftam ante- 
hac compctcbar. 

• V IV* Attentata talia, qvx poft avocationem caufe aut appcllationcm-* 
intcrpofitamajudiccinferiorecommittuntur, 8c totum dcincepsinfccu- 
tum procefiura irritum cifc 6c nuIIuRi. Pctr. Grcgor. de appeU. l. z.cap, 14^ 
ntm. if. 

V. Sircs,qvam rcftituercqvisju(ruseft,rcftituineqvit,aliam ejusdem 
^Valoris & conditionis fubftitucndamefle. 

V VI. Redditionemcautionispignoratitiaefaftumdebitoriargumentum 
»"cfic remifli pignoris /. 7. C. de rtmijf.pign. qvemadmodum fi debitori mco 
' reddidcrimcautioncm, videturinter eos convcnifie, nc petcrem. L2.ff^.dM 

pai}. 

VIT. Etiaminjuftopofileflbri&prsEdonircm viereptam rcftitui debere 

' X. de refiit. fpol, 

V VIII. Subrogatum faperenaturamejus, in cujuslocum fubrogatuiij. 
^Aug. Barbof,/«<»A7cm. lib. ly.c.fp. 

^ IX, Alicnationem rei litigiofie cffc nnllam, ncqveex talialienationtj 
- poficirioncm transfcrri. Robcrt. Lancellott. dt a;tentat,pi i.c^^fi/jpr^efM. n, 
^szQ. Joh. Vinceut,Honcicd», y^h Unnfttlt, 29. 




^ . Cxtijrdt|i|ion capio, cur inc^, 4» furrogatio aliarum poflcifiomim a> 
- V' q?iva^a)^9ikhiiv'un^ flierir,<przftrcim poftqvam|>riotes ilU, q vz litigt- 
wEtmltittjaa, locatioms tatitain tftulo apud tertium erant, Siqvidem 
, etiamin terminis fortioribus, Dbiresliti^ioiatitulo dominii trandativo a- 
^ ^^^nataeft, alicfnationeaUa ncn a^tcntalisperagipoteft, &tum,qvioom* 
paravit fibirem, reftituerccam tc tictur, rivcfcivcrit, five nefcivent.refn,» 
l^am efie litigiofa ti. f^ai. l. 2. er ult^ C. de itti(rip{[ Ad qvid crgo opns cfl, ut 
'j/^ interim fubltiaiancur polTesfioncsalia*,curRi!iillasip(af] qvae pctuncur, 
r executio detur litc finita, ncc dici potcnt in vanum uboxasfe udtoraii,re,o 
^ •*'^ftj?<#dcnt(^ <^tf^/,pdv,,Mev.f^^^^ 

Adc Dikfltiis v 

Jumerat incnr paiodium & monjUierium aliqvod, circa dacimas 
tobvaliumintra fines parochiz confi{>entium, & ad monafterium perti- 
"jtientiura, nolente monailerio cas ilc6tori parochix exfolvcre. Et hac lite 
^tfndente impctratum fuerat pro monaftcrio privilcgium alcdcpontifi- 
piSjUtdccimascas fibi habcrct, neqve folvcre teneretur carum nominej 
^vicqvam di£to parocho; QvxrcbaturrUtrumprivilegium iilud£i;|mh»* 
l^tefl&^um,utaiite coepta defiftere^arocBmmoportefetf HeQMBK 
YontifexA privilegrio coaceiro procefTumlinCan^tiVii non (u£9amiiiaid^ 
>:^-,,-.iMCeum propterea intermiai:Oportere. K''^ 

Ratiodu))ilandi cft,qviajutprivilegiumimpetreh]r,nu^ 
' #^m. Dumqve id ab eo, qvi dandi poteflatem habet, conccditur, jusplc-' 
num atcp integrura privilegiato acqviritur,Georg. Acac.EnenckcU <irpr/- 
fiifl'l.2.c.f.a.49. NcqvetamadftriiilaeftpoteftaspriticipisjUtjusronce' 
dendi privilegium cx alterius arbitrio, fi pra:fcrtim is fubditusfuerit , pcn- 
'i> dcre dcbeat. Accedit qvod omnibus.religiofisecneraliter hocprivilegium 
jam a^tedificefrum.f^c, utj^ftoyalilms^^^ 

Railoid^d^l^i eit, q via in predbus^aps o1>Uids nQlIa fa^a fuit mcn« 
dolitbpemlhb^» Privilegiumenimlitependentenonfa^SmentioneK- 
<feobtwitum,nuIIius cftmomenti, Ant.Gabriel. tU/Md, Ith. 2. concL^. Imd 
verdneftippljcaicc^videralicetcausapendenre, iz.C.m lu.pcn^, atqve cx ' 
liincomniaprivilcgiaitaaccipiendafunt, ucnullum indetcrtionafcaruc 
M B«jiyadiwiuin« ^g^Scacda^^yxM^c./. 7.«.j^£.<^$irchiii4}«^^ Ncc . 
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obftataddu£liimc./(j.X^<j«i»»». qviaidagit de novalibus, qvx religiofi 
jfopriis manibus vcl famptibusexcolunt. 

Perfona ££c/<yi<] Pcrfonatumfacpeinter drgnitates rcferunt Canoniftap, 
utplurimum vcroabiliisplanc ilparant. Anton. Bcngeus&Franc. Pins- 
fon, de benefic.ttt . de dtvffbentf,^. ig. n. ii. Communiterautemdefiniturper- 
fonatus,qvod(>tfun£tijEccIcliaftica dignitateinferior,aut praerogativa 
qv.iEdam in Ecdufiafinejurisdiftione. Dicitur inhoc capitulo Rc£kor Ec- 
dcfiac parochialis fivc curio talis perfbna. 

Trtcrem] itadicitur qvi menaftcrio prjfeft. Et qvia hic fubefle dicituc_» 
Abbati & Conventui m.ijorismonafterii Turonenfis, prior ille ciauftralis 
tmfCe intclligefidus eft, non convcntualis, uti hos accurate a fe invlccmdi- 
ftingvunt Canoniftae. yid. Bcng. 8c Binsfbn. d. L §, 

novaltHm] Sic dicuntur asrinunc primum profcifli, 8cnupcr adcultu- 
lam reda£li,dc qvibus,qvodar:qvando culti fucrint, memoria non.cxtat. 

parochid fii£] ita dicitur|diftri£tusah'cui Ecclcfiae intra certos terminos 
deputatus, ^td. Nic. lc Maiftrc de bon. Ecclef Ub. 2, eap, g. 

Ex his notandum I. dccimas prxdiales CurioniiUius parochix deberi, 
in qva praedia fita funt^ 

II. Privilegium concenum non fa^lamentionelitispendcntiaenihil 0- 
raninovalere. ^i<^. Anton.Capyc.W«//r^<$,».ao. Idcmintcnigendum dc^ 

3vovis rcicripto, Per conleqvcns in fupplicatione pro refcripro impecran- 
omentiofieridebctliti5pcndenti.'e,5cqvidcm(ecundu n omnes circum- 
ftantias, ita ut fi impetrans non plene omnia expofuerit, dicatiir fiibrept;- 
onemcommifiireJoh.Bapt.LconeUius dcfHbrept,refcript.tj.6.art.s,fetjef. 

III. Nontenerijudicemadayodvisrcfcriptumprincipisdcfiftcrcaprc- 
ccflu, fed qvaliter iftud (ehabeat, probeexaminandum eire,ncperfub & 
cbreptionem judicia eludanturt 




De Probati on ibus. 
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deprobaVionibus. 

Adcap. r. 

CAfustaHseft; RecaredusWifigothorumRex (adhunccnim fcrlpta 
fuit hxc epiilola decrccalis, uti patet ex Rcgcftro Gregorii hb 7,tpif}. 
118. &ficcmendandaeftinfcriptio,qvxhabcturin vulgatis exem- 
plaribusjpoftqvam fubditos fuos ab Arianifmo ad veram fidem converte- 
rat,fignihcaveratid GregorioMagnoPontifici Romano,fimu!qvc petie- 
ratjUtqv afibicontroverfiaeflctcumMauritioImpcratore Conftantino- 
poIitarrocircajuraqvaedam,eaqvecommodinrimc dccidi ponetex inftru- 
mentoconvcntionis praedecefibrum fuorum cum Juftiniano Impcrarorc, 
ut, inqvam Gregorius|autoritate fija interpofitaabipfo Mauritiocdiiic- 
nem c)us inih-umenti procuraret fe enim eo deftitui. Qvxrebatur igitur, 
utrumjurepetipofTetabMauritioImp. inftrumentiiftiuscditio. ldqv~ 
negat Pontifex. 

Ratio dubitandi exparteRecarcdieft,qviaexifto inftrumento manife" 
fta ficri poterir bonitas & juftitia caufx iux, & (jvodjura ifta controvcrnL» 
bono titulo hai^tcnus fibi vindicavcrit, przfertim cum evitari itapofllt bel- 
ium a Mauritio fibi intentatum. 

Ratiodecidcndicft, qvia adverfarius non tenetur cdere*documentaj 
qvxcontra eumfaciunt; &qviaunusqTisqvpprobationes adferre debct» 
non peterc, utadvcrfarius eas advcrfus feipfiim exhibeat. 

Utrum autem ratio hafc decidendi fufficiens fit in praefenti negocio, me - 
rito dubitat Carolus Molinafus innot. marg^ pracfertim fiin documento, 
qvod pctirur, negocium commune contincatur, idqve cum pracdeccflbri- 
busg:ftumfuerif,qvaIcpermodum transa£tionis hic intercesfifle oroba- 
bilcdt Accedir, qvod proptcrbcllum evertendum &falutc^ publicam 
confcrvandam , fubtihtates juris ycl ncgligi prorfus, velnonadmodum 
urgeiidcbeant, 




2^4 Decretal» TiT, t6. Lib. n. 

7*'4£Att//e>ff.'4]Jamdudumcfi:,cumitain abrt:ra£lo cccpcrunc compcU 
hn honcra:iorc<u Sod qvain farpe rionconveniatfubje£tum hoc pracdica- 
toilio, clcgantcr oftendit CUudiusPtolomarus t» Itteris Iraftns itlt.ij. epi^.it 
Exccllcntiarautcmtitulum, qvem hodie multo cum fupercilio vjx admit- 
timt Rcdtoics Schola:, Regibus olim tributum, pra;fens hic locus often- 
dir. 

iharto^hylacio] qvod archivum a]ias dicitur auth^Uiih^c C.iieJi^.fn/lrftm, 
itcmtabularium/, 92. §. i.f^deUg.}. 

Frinctpem] h.e.Imperatorcm. Sub hoccnim nornineCaefaresabinicio ^ 
invidiofdm potentiam occultantes omniain impcriumacccpcrunt. Jac. y 
Lampad. ti( Rep. Germ.purt.^. cap. 2, n. 2. f 

^viAn-^IUdicendumeJ}] Vcrba obfcura, (cnfusplanus,anemine (cil dcbe- 
re poftulari, ut is contra fc documenta producat. 

Exboctcxciicommuniter folent Dofboresdccidercqvzftioneminjudi.' 
ciis vulgarem,{edadhuc valdecontrovcTfam, utrum Reusinftrumenta_» 
f^iacdcrctcncaturadlori, qvibus ille ad fundandam fuam jntcntionem jft 
contrarcura utatur» Et gencraliterqvidcmcondudunt, nonteneri pro- 
pter i, 4. i.f. C, de edend. I, 7. C. de tejltlt. l.io. JT. 4. jf. de qvttfiion. fic ibli- 
dam r.itioncm, qvod non oporteat originem pctitioniscxinftrumen^ 
tis cjus qvi convcnit ur. fundari, q vodqve nimis grave fit, urgeri ad cxhibi- 
tioncmeorum, perqvos fibi ncgotium fi.it. Inapplicationetamen totj 
faciuntexccptiones,utnonimmcrit6fcrlbatAlvarusV'^alafcus<rf<f///r.*OT^itjyr. 
e^.Z.n.6. faciusfore, rcgulamaffirmatcconciperc, & pauciores cafus exci- 
perc. AtenimfubJiftcndumhiceft interminislegum civilium,qvacncga- 
tivam ubiqve concincnt. Et tunc plurimz faciend.c funt exccptiones, 
qvas congefTeruiit Barthol* Socinusrf^./^j?* Fulv. V7iQ\2iX\.deprobnt.\,,uc, 
61, 62. Philipp. MalTinius 4</ / i.C.deedend. n.S4*fe^<] Hillig. in Dontll. /. g^. c.7, 
EKceptiones autcm iftae veuiunt vel cx perfona rei,fi fuerit argentarius.ad- 
mmiftrator,Tutor,procurator &c. vel cx pcrfona a£loris, fi agat fi(cus,Ec- 
clelia&c. velcxnaturacaufa^^fifitmatrimonialis, vclex qvalicate inftru- 
mentorum, fifint communia&c. ^dd. Carpzov. inproceis.ttt.i^.art.^.n, 
2?.feij. C2:terum,qvxfintdocumentajcommunia,vidcripotcftapud Rut». 
gcr. K\x\And.deCowmt(ftr.part. 2. Ub j.c. 19. n. i. ubi diclt, communia clTe vel 
q voad proprietatem chartae, qvaliafunt inftrumcnta hercditaria , vcl q yo* 
ad materiam & contratlum in eis contentmn, vd ex natura negocii, gvod 
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. fir pro Liiucionc plurium.ut funt rationes tutorum,Curatorum,vel proptcr 
publicum offiLium,qvod qvisgefTit, utfuntargcntarii Scc. fn gencre circa- 
cditionemmultum tribuiturarbitriojudicis. 

. jjjf Adcap.ficut2r 

Agiturhicdeconfvctudine, qvznoncontrajustantum {ed etiam cnn- 
> traomnemrationem introdu£ta eft, utrumvalcre& deinccps fcrvaridc- 
beat? EtaitPontifcxabolcri &rcpTobari eam dcberc. Ncmp:', rcccpfum 
aiicubierat injudiciis.utqvantumvis pleniflime perdocumenta aut pe|u* 
-j^^ftcs intentionem luam probaflet a£lor, non vincerettamen, nec probjjfir- 
^knesqvicqvamfacerent, nifiinfuperjuramentocam confirmaflet. Qvacfef 
lwturigitur,aviddecon{vefudine illalcntiendume/Tet? 
f. Rationemaubitandi fuggcritiple VonuiQxtndecretaliantiefviapHdAntott, 
jiHgHflitiMm^inceUeEl. 2,h. f. qvpdconfvetudolaudabilis nulladebeatnovi* 
; tatedivclli. EtFc£luscnimcjusprzcipuushiccft, qvod initnr legis fcri- 
"^ttf ^ efficaciter obligct, & legem iplara abrogarc atqve toHerc poffit. c./?«.X 

< RatiodeLidendiineademantiqvadccretalihabefur, qvia allc|»ata con* 
firctudonullarationecftfubnixa. Debetenim confvecudo eflcrationa-- 
bilis, ita utratio confvetudincm fvadcat i./.C (jvtfu lerg.confv. Qvaeratio'' 
iideficiat, vit*ioimbutam eflcconfvetudincmncccfrccfl , nccproindeobti* 
iiere pa debct/. 39- ff- de le^ib. muko minus lcgem tollcre poteft. Et talis eft; 

prxfenti cafu confvetudo illa, q v2 ultra firmifTimas dc plcnifTimas proba-- 
tiones ab a£lore juramentum exigit, qvippeqvodtuncdcmuminjungi- 
tur,qvando probationrs deficiunt. Autergo plene ncn probafle diccncfus- 
.crir,qviplcneprobavit, qvod implicat, autconfvctudoillajuramentuni' 
., 'infupcrexigens eftirrarionabilis Scproindeddmnanda. 
. SacramentHfn] \. c. juramentum, qvod obligationem numini? & religio- 
. nis interpofitu confirmaram contineat. 

. JW;^<a^i<r>i»;,fiveauxiIium,qvodjuramentum qvafi fufFragctur probati-- 
©nibus, ItafuffragiojuftspcEnitenrisEablblvi dicitur tnl.ig.fadL, Cortr,- 
dcfalf. 

' NotahicI.CenfVetudinisreqvifitumprimum&praecipuumcire, ut fic 
sauonabilis,alias nullius eir&momenti autvaloris, 



Digitiz- 




DECftETAt. TlT» 19. L1B.II. 



li. Ratlonabilitatemillam potifllmurn conformcmffle debere jurina- ^'^ 
lurali&gcnrium. Ecli cnimcciamlex civilis.qvarper confvetndincm fic- ** 

pc tollitur.rarionerua noncarcat, ratiotamenillaad hoc & nunc farpe re- \* . 

ftri£ia,8{proindemut tb'!lise(l, itautratioi.ldpcraliamnovam rationcni ^ 
fupcrvenientemtollipolTit. Alw. J^raiizk. adnr.dtU^iy.n.^^JtcfCf^ 

\\\. JurameiKumtcmere praftari nondcbcrc.ncc locumeirecinifiiiLj j 

' fubfidium, &dLficicutibusprubacionibus legitimis. ^ 

Adc.exliteris^. 

Injudicio finium rrgundorunidifccptabatur,utraparsprobarcdeberet, 
& utrum ctiam poflclTor hoc onus fubirc tenearur - Decanus fcil.Cicoftren- 
fisinAnglia& Archid aconus do fiiiibus villarum fuarumiites habcbam. '* 
UtcrqvL tu;n Scpoirtslioncm&dominiumailfgabat, prior ramcnjudici- 
umhoi. iutentaverat,ucvidetur, Dccanus* Qva;rebdturigitur, utcrpro- 
barcdiberct? ^ • ^ 

Ratiodubitandieft.qviapofllflbr non cogitur probarc, fed petitorine- 
' ccflitas probandi incumbit,atqvein caprobationeceflanteautdtficicnte-* ^ 
^ ^.petitorercsapudpofleflbrcmmanet, licetipfl* nihil probaverit. l.2^C,dt 
prohstt. U ^». '^' f<' ^ 4» C. «/r e<^end. At ciim hk utcrq ve dicat le poffidcre, 
utcrqve ctiam rem fuam,qv.T inrra finesfuoseft, perleqvatur, qvorefpe- 
£luai.lioh3Ecproreivindicationceft././.^/«. regun<l» difficilcefit cxplica- 
rc, qvis probandi onus fufcipere debcar. 

Ratio dccidcndieft,qviaju(jiciuin finiumregundorum dupleic fift,h.c. f 
^ talc, in q vo uterq vc litigans & a£loris Sc rci partibus fungi dicitur /. i».f*fift. 
rtg.L 44. .4.f»f*'*'J'«>ctfc,<^\a.tQ\\\x'i\v\ eo uterqvepartem ab altero pctit, 
& vicilTim parsabco petitur. Dum igitur uterqve agit, 6{ necellttas pro- 
bandiincumbitilli,qvi agit, /.r/.jp<^«^ro6.i/. uierqveeriam onusprobandi 
fubiredcbcc. I 
Nonobftat poflcflbremaprobationisonereimmuncmffle, tumqvia_» 
^ hxca^lioproprietariscontroverfixcohzret/./.C/f/t.r^-^.tumqviaaliqvan- 
docciam probarc tcnctur poflelfor,uticontingirin obje£lione przfcripti- 
onis,cjvam ncmo rc<fte objicit, nifi, qvi poflldet. 

Qyiaaurcmexpeditaucriusqvcpartisprobationcexpcditnm ficpcnon 
cftjudicllitemdecidcre, qvodfieri poflit,utteftesabutraqvepartc produ- 
4^ ftiacnumcro&dignitatcparcsexiftant, atqve hincnovarati© dubitandi ' 
^ '>^^-V? '^'•^'^ rao- V 
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moveri q vcat, eam ut rcmo vcat Pontifex, pro poircnbre tum pronunciaii- 
dum rcfpondct. Ratic eilrum qviainpari caufa ponclTorpotiorhuberi 
dchetl.iis.ff.de R. JJ.91. ,:\^.aeKO. tiimqvia promptiorafunrjura.ad 
abfulvcndum, qvara ad condcmnandum, /. 4-7. f. dt O. 

Ab hac tamen regula rurfus cxcipit I'ontiftx liberalem caufam , qvippc 
inava fi cxiftatparteftii.m numcTus&condiiio, pro libcrtate pronunci- 
andumcftiutmaximcis, qvi fervum fuum e/fe^icit, in pofrcfTione inve- 
niatur. Rario cft, qvia Ihbcrtas omnibus rebus fa.vorabilior dl. L i22..§'.di 
jR»}.(f tifijdcobiis Gothofrcdus^ 

■ SLMciHsUI.] Scribcndum Alcxanderlll. Cicestren^ Decano, uti haccDe- 
'Cjretalis legitur poil ConciliumLatcranenfcinterepiflolas Alexandri/>4r/. 

i*irf«iffi«/]nonadexamen. Eos cnimjam examinatosprifupponit tex- 
tus,{edadfidemfibi faciendam, h.c. adid, utintentiodicipoflitprobata, 
.& ut.iecundum hancprobationcm ferri pofiitfcntentia-». 

'Notcturhic I. judiciumfiniam regundorum tantMm inprxdiisruflicis 

loCUm habcre. /. l.i Jf.pen.Jf./in.reg. 

Ih Terminorum corxfufionem, cx qvaa£lioha:cnafcitur,non intclligi 
Tationca£toris, qvippe qvi jurc potius dominiiterminostangvam par- 
tem fundifui vindicat.fcd rationc Rei conventi, ^vi rtftitutiDnem iiAori 
deQjCgans controverfiam facit. iFranzk. h.t.n^ 12. 

III. Jn judiciis diviforiis utrumqve.!itigantem8ca£loris&reivicesIn« ' 
Hinerc ^.^. ftil.-fi uterqve contra petat. Sienimqviconvenitur fim- 
pliciter atloris petita neget, a£lor ipfe aici neqvit. Hieron. de Monte defi' 

IV* Etiameocafu, .qvouterqvewlndicat-terminosfuos,^um nihilomi- 
nusintelligia£torem,qviprimusadjudiciumprovocavit/. is-f. de jtidtc.l, 
s,f,ctmm.divtiiSc'i\. qvoad ordinemjudicri, neindicatur caunc& procef- 
iusconfufio , non qvoad cauficmcrita& litis decifionem^qvippe fccun- 
dum qvx uterqve & a£kor & reus cenietur. Joh< Ronchegall. de dMob. reunt^ 
hric. n. io. 

V. In probationibus utrinqve fa£iis vincereieum, qvi pilurcs fux inten- \ 
lionisproduxeritteftes* <•' 
i- VL Numerotejftiumexiftentepari, pro pofiefibrc fententiam feren- 

Kk data 



da m cni' . Fotim^m & potendora videnti^ w9raMtut9^ Cfn^ 
• frug^iTmhaC^oi^oJesfioiiis. . f^^w&ife - - li^* 

VlU. FavorelibiTrafis-mulcacontrajuscoinflQunc&^ 

IX. Kr a 1 prfil-nori cnus probandi incumbere, qvando exceptioneS 
aliqvam gp^oiuc4^vuxeusmcxcepciouea£tcc cix^i^uff^iUexiCf/t, kt^^f^dk 






radis talfs mdbftum crat in |udicto inffinnfehtdtn ng^c 
tidi muaicum.pcr qvod (iiiidus Ecclcfix alienattis probabatur. ii^ii^ 
J^procurator capituli, inftrumentom.illud bonafide conFf£lum, ftafurw» 
'lirumid L-fie ilgiilum, diccbataut adultcr a ?m Idqve ur probarct,fec!cbat 
^jjirarefiratresillius capituli,(^vod qvotiebdealiLtiationea£lum fuifletjtO'^ 
.^jics eam uno conieiifu recuiaHent, nec admitcere voluiirent. Qumqv^ 
^J^dverllisbscdidateiUumdivcrrumqvidprobare non fiifiiiieitndv''^ 
' tiusiq,yxre^ti»>uoru!n.inibamento,an verdtefffbosoftdendcaiie^ 
,;'|;|UCftO dubttandi ex parteinfiramenti eft, qvia pro vefitate infimrnci 
: Jbttiper praBiiimkur , n on tantiini qvoad foieiuiitatem . ied etijnp ^gg^lk 
conlenfum partium, idq vc propterea probatio probata dicitur, 6r profia'^^ 
evidcntiffima yia. Jac. Bornit. de ififtritment. Itb, /. eap. /5. Nec objia pote'^ 
^vod in pracfer.ti cafiinulla inveniatur (ubfcriptio, fcd nndum {i^1lutn»S^ 
propterca videaturinflrumentum fua probandi vi dcnirutum. SigiHuni' 
enim habet vim fubfcnptionis, adeo ut haec neccdaria non fic, nifi pro foi^ 
«iS reqvirarur.Sig« Sc$ea»dtfmircMi r.i^», im- Nbcd^ftat p^vndi^v^, 
ffgilhinraMittdolotrpotactitiubjici, qviaid- 
^ "ibmitur potiutvoltmtateDonnmadpontiuii. }$c* ^enoch,./ 
jr^.DidacCovarruv.p«^;fiM9^.(tfM^.n«^; iv^^^,' 
< t Rationcm dpcidendi (ug^,ericPaulu9/<^;r.A»^^. w>./f. qvanckMMtr' 
V flSescUm dc fide t.ibularum nihildicitur, adverfus /cripturam interrogaifc 
* 'non polfunt. Erg^o a con rario fenfu , qvando inftrumenti fides in dubi- 
a^m'VOcatur,adverlu«; hujusmodiinftTumcntum teftesadmittuntur,dc fiN 
^ " ^liU4C&eju& uiUncujri. eisqycgiustiiii:^ f^iffiiB^iAfb\i^ 
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niLTito credendum elh y*d. Anton, Fab, CoiU hb, 4. itt, ij, rf*/. ij. Mynfing. 

Ratio dubitandi cx parte tcftium efl:, qvia illi omnes ex capitulo funt. fic 
fictcftcs in propria causa. Tales vcrd plancfunt inidoRei & rejiciendi. I.iq^ 
C^dc tejlib, l. ic.f, ecd, Acccdit, q vod eorum di£la probationem negativz 
intendant, cujusperrerumnatiuamnullacftprobatio c.%,X. dcrer.Hnctat.L 
<irpr<7^p^/.Etqvanqvamteftimonium pnbcant/rarres nolui/re in con- 
ventu alienationi conlcncircj potuittamen fieri, ut confcnfus impetratus 
fuerittum, cumteftis illiabfcntesefTcnc* Nccomittendum cd, qvodCIe- 
rici prohibeanturjurare c. 1. X. dejtirarn. cal. ut adeo fratrum hacc xli£la jura- 
mcntovallafaparumfaciantadprobationemcontra inftrumcntum. 

Ratio decidendi cft, qviain illis, qvac fiuntfccrero in conventu Concgii 
aut capituU, re£teadmittuntur teftes, q vi funtex illoColIegio, ciim veritas 
aliter haberi neqveat, maximc G ncgocium principaliter /})e£let ad totum 
Collegium. ^U.^Sicohl^o^xvksdejHr.uttiverf. part. 2.c.t^n.7q^ Negativa-i 
ajutcm optimc probatur ab illis,ftne qvorum conlcn fu aut prarlentia nego- 
(Cium peragi non potuit. Qva rationc bona Ecclefiaflica alicnari neqve- 
uvit, uifi cum confcndi capituli, c 2. dt r<h, Ecckf. non aUn 6. Czterum ctian» 
Clericisjurare li.cere, fi id lijtautoritate 8c permisfu fupcrioris cx allegato, 

\,X. dejuram. c4/.patet. Cumqvc adverfus harc teftiumdi£lanihilam- 
jnlius movilFctajut probaffet pars adverfa, re£lc cow:luditPontifex, fecunr 
^uvrx aflcrtionera teftium judicandum cllc, 

7ertioloco] Dc pluribusenim capitibus qvxfitum fuerat! Mti^tttKcpttu 
X,detrat:sa0^c.2. X,decauf.f^fJ\^ propr.c. s.deconfrm.Htil^vel tnut. 

rr^«/4r#V]qvi fubregulaeft. laxioritamen.qvam cftmonachus, mona- 
chotamen in hoc fimilis, qvod nihil proprium ei poiridcreliccat, in hoc 
ditfcrtacanonico fcculari.qvi patrinionium habere poteft..^i/.Fr.FJorens 
mdtffertat.p. 247- Sed canonicum fecularem cireCanonicum finecanone-» 
pjoftaliosoftenidit Anclj.Rivet./o«».^,^.<?<5^. 

pyocurntgr untverjtraiis] is alias unico vcrbo Syndicus<3icitur /''/W.Franzk. 
sdttt, ifvodcttiusij^ MnKu.nom. n. 4. 

f««vm«j]fivcCollegii,autcapitu1i, qvodiaconventia expediantarev 
/qvy|Collcgium cjusqve bona lpe£tant, 

,» 
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fratrts] Cliriftiatji vetcres ita fc invicem appellabant jMhuti 
£f4r.p. Patritius Juniiis»>x«o/. in Ciement, E^tjl, i.sdCortnth, lit. iV.i. HoJ»f^ 
dieidnomenmonachifibipraecxtcris vindicant.. 

Notetnrh?c 1. Inftrumcntum vclfigilla tantumj vcl (ubrcriptionei» 
tditi, vel &fubrcriptione fimul Sc figillo munitum confenfum probarc' 
|^igationcin.inducerc.Aymo Cravctt: deantiq. ttw^,e, 6,n, ^.^ Joleph^* ' 

n. Inf&umentum tale noxliniitii&ll^pi^ 
^ia gcfta effe, q vx i n eo continentue. Jacobi McQbCQ.i. Zff^fmi 
j^ierixamenpiobationem in^omr^riumi. r v .: ^^*'^^^^*^ • 
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ihftrumcnninaliud.fedetiamperteltes*. Hi vero; qvotnudMrb ei 
bcant, nmlta& intricatacftcontroverfia. V%d, Profp». Farinac. de falfit^ulk, 

^ulationetp/tfl, tfg, n.so.fe^q. Nic. Boer. decif. ns,. Sed enim vix videturcd 
tareg|;uiadari poffe, qvod circumffanrix admodumvariare foleant» &hmc" 

^^ci&aibitrio id^ouus reiinc^vcndum crit* ConfZoe£,ttt,defd,$tjfirHi 

' IV. li^tiv9Biddi|a bmnmi^efre proBatH^ehr.^StE lifimi 
nita fit. Atdaturfa^aegativa, qvzverborumtantto conceptii^pt.| 
cft, vi vero 8t pbteflate a/Tirmativam conti.ut , qvalia exempla ptii j U i! 
refcrt Fr. Duaren. fit, deprehat, cap. 12. ' Talis eft poti Hi mum illa, qvz lo^|j|fc^ 
tempore Scaliis circumftantiis coarflata cft.. Atqvc hatc cumin ienfuitL^" * 
cadat, probari finc dubio potcft. Probatio autem ita inftitui dcbet, utjltfr^ 
ftesremovcant aftum fifenfu.h. e. diccrc debent, illadic hora.q voa as*^ 
fcritur nonfui/Tc fa£lum, eo q vodibifuerunt praefentps, flc nonpotuiljetip* 
fieri, qvia vidiirent&audi viilent. N'oir(u6Sldt autemienfiimremov^pi||j|^ 

<Nec «iMMiMt^ Miceventv qvodnoa ^vng^nsc^"*" 
rintilhid Hcri, qvia ipfi6^iioa*aiiilii^^ 1^^^ 

ffiStl^deprob^ conclitfxm^^^i^vXT^^Ma^ 
S||^rcnlaniWl^«ll^;iif^jfnr./!«r^ * ^ 

V. In caufis univeri[ft|tis^g,«vlUt& vcrco11^^^ 
l^s, qvi funt dc ilU civi^K-vcftonegiOi* Scil fi non «dfingulbs , fed ad^to^^ 
6ini CoHegium prindpalitcr fpe£tetcmohimentunriftiusnegpa}; Nic^ , 
» iSi^Wii&^ 4i^..f^,_iil^.t4J,h Fcniaad. VaBfflmi^mmdliMfir, 
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pArt. 2, controv. n. u. feq. Camillus ^oxd\*pan, i. dtctf. tit. lo. GarH Maftrill. * 
decif, 2TS. Ca rpzo v. /. /. rejponf.gs, ' 
VI. Alicnadonem bonorum Eedefiafticorum fieri non pofTe^nificum 
confcnfii capituli, aut ma}oris tantum partis. ^id, Ant. Bengeus 6c Franc.- 
Pinsfon. dehenef.tit. tU reKEccIef^Ml.J^. 

Adeap.juravit. 6.. 

ContraftaerantSponfaliainterTitium&Cajam. EamctimTitius db- 
mumducerevellet, impcdimentum conlangvinitatis allcgatum&jura* 
mentopradlitoprobatumerataqvibusdam. Poftpublicacaifta attcfiata'' 
vcnitalius, orvinulioconfangvinitatisvinculoeos junftos afierebat, id<p 
probarefuoluffragiovolebar.. Qyaerebaturutrum admittiis debcret? El 
nonaudicndum circ.refpondetPbntifex*- 

Ratiodubitandieft,qviafponfalia, prxfortim fijuramentofirmatafrc*- 
lint, utiinprilenricarufupponitnr, non funt difiblvcnda, niliexjul 
caufj. Arfi ccfTtitcaufiimpedltiva, 6r removeri poteft pcrtcftimoni;w 
contraria, non vidcntur rcftimonia illa refpui debcrc; 

Ratiodecidendi eft,tum, qvod in conrrariumtiTiicii'; farrtumtcftis prc-- 
duci V ide.irur, uti patet cxanriqva Dccretali, tiira prx;:ipur, qvia ifta pro- 
batio infbicuenda venit, poftqvum priura atteft uajam publicata funt qvo 
cafu nWxnnv.v prob.itiancsadmittuntur, tum dcniqvo qvia facilius diri*- 
^ Hiunturfponfdlid^qva^n iTratrimonium. Etcxhoc rcfpondcri potail^c^ 
xb. X. de ie//th.qvdd alias gravitcr ( bftarc videtur-, qyia illic agitnr dc matri- 
moniojamcoiitra£lo,inqvoide6 admittuntur tefte<;efiam publicatis at- 
ttftationibus, utevitetur peccatum, qvod in illo e(fec, fi validum difsolve- 
retur,, vcl fi nullum confirmarutur.. Joh; Bapt: Vivianus tnrattonal. ad' 

tTAtittcere'] Apud Romanos novaE nuptaj iridomummaritiSc qviderru, 
vclatx traduccbanrur. Inde ducere Uxorcm iIomum,& fimpliciter; diav 
cere Uxorem diwirur. qvi nuptiascelebrat. Barn. Brisfon. Ub. i.Jel. ant^c.t. fif 
de ri', nupt. fr. m. 50S. 

#«<^t//w/o] Anfiqvituyprobibitio" nupriarum usqvc adfeprimum G<^gna-^ 
tionisg adumfecundumcompntationem canonicamextendcbatur. Jd! 
muutum deinde & rtftri£lum fuitad^ gradum qvartum indufivei, qv« 

K.k j mu^ 
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m- ^in—:-- 






lh1itati#KWu»^^W^ jV€ dixi ad tanccllott, U z^Uh^ 

/3-$'»^ ' . . ' - 

lixhisnotaiidum I. Non malc Principem ultragradtisjwe divino pro- 

hibitQSjprpiiibt'r(;adhiicaIios ulteriores,utvcluti vallum ac icpimencuo^ p 

^!|^pPii|^^yma:addatur Stdivinxprohibitioncs majore cum r«ver(|gtP^{' 

U. Po(itj?ablicationemattcftatiohumnonadmittiteftesal!Os velfup€f 
iisdemvcldirc£^econtrariis articuiis. 25. X^de teJlihXUm. i. eod. Nic.Cal- 
yiiXwstnprax.^.fnyUcattoproceJfusig.concL^. Frid Hiltrop*. fwpwi^.^^rf,/, 
//>.j;.c.<^ ff.^<>./'f' propterpericulumfcii.fubornationis. ' ■ - 

^U, Facilius dirimi matrii^jnium contrahcndum qvam contra£tum^ r. 

A-dc.poft cesfionem 7, . . . , 

' ' Summ a hxc cft^Hpm municatum rtdii pofle cfle pf orof atbwth K 

^niminjudicio. Fmgai^us, TitiumfufcepiircIitenialienam&procuratOr t 
fK>;nominct:omparuifle,partem autem advcrfamexliteris Epifcopi ordi- J| 
^iioftcndiireTitiuminterexcommunipatosefle, cjvacrebaturan rcpcllj 
^ebcrct ille aliminejudicii. 
Ratio dubitandi cft, tum qy ia rei partes fuftinet Titius , cujus defenfto 
. - femper favorabi.lis eft,cum excommimicatusetfi agerc non poflk^onve^ 
. ' piritamcnqyeatf.7 ^r/W*f.tumpr2cipue,qviaad probandamexcoBiiL,'., ^ 
municationis innodationem unicae proferuntur literac Epiftopi, qvjc fijffi* 
«erc non vicjentur, cum nec tabcUionis fcripturx crcdendum fif , nifi hahnt 
- teftiumfubfcriptionem. I)^oveH,7Stca^,h Px* de Csildas deemf>t,€ap^fi,tmm: 

?• ... 

■' ' Ratiodecidendi eft, qvia excommunicatioraajof non folumfeparal^-'^ 

; . perceptione facramentorum, fed etiam a communione fideliura, Dom^*^' 
igiturunus(^visqvecxco!ntnunicatosvitaredcbetf.^. X,defini,txc*ntw^f:xv 
4. ^aminjudiciisid obfervareoportetf.f.M</.<»tf.necommunicando cumiis*^ 
■ y dcm ipfi qvoqveju4iccs excommunicationis notam incurrant» m^./^^ Jl(L> 

Nonobftatratiodubitandiprima,Wim q^^a cxcommonicatus c^^ 
tus per alium rcfpon<Jerc debet, d, c. 7. X. dejudtc. tiim qvia facilius admttti« 
tur, ut ipfe fuo nomine, qvarn ut alieno nonune iitem fufcipiat* Ncc ob- 




af ratio dubitandi lecunda, qyiu litcris EpiH^opi tamdiullandumeft, dSi 
caec probctur contrarium, 

> . lnnocer.t$Hs lll.] In antiqva Decretali h;f c rtgitur infcriptio : tdtm Epifcop^ 
^^^^jH^ifi' *ifit^ Magifhro R. de Curco>/, Ca>:o»ic0 ^'^'^''^'^^Hk^a^fin c^mmorantt, 
^jtidiiutrdmarit] qvialias ordin«iri»isabfolufc dicl^^LuijureCanonico 
* omnisille, q.vi fuojurc fivejurefuardignitatisjiiri^R^ionem habef^ 
lon autcm ex folo mandatolivt dclegationc akenus. Communitcr icj£^ 
JicitJrEi^ifcupus. ^ 
-K ^ txiommitnicttus cra/] fcil. excommurucationcfflajorc, qvx communionif 
fideliumprivar* ^-^. 
*T:^iAd<\^VLm hic r. excoramunicatum non hahereperfbnam legitimam.* 
ftandi m jtiditiG, ne qvp4f|j8k nomine alieno. Ec (||||^ter q videm ei a- 
gendipo-eftatcmetiamij^f alium dencgantjuraCarionica,finautemcoit- 
licniatur,idadmittuntqv^(|j,^Ua,urnon pcrfe, fcdperalium diejurfe* 
.^oexperi.icogatur. c.T^XWfMi^, Qvid lcnticiidum €^4o?eiic, vi4«|. 

U, Excommunicatusjfiadmittaturinjudicioufproctirator, aSta non* 
j^flbtri nulla. Graviter WcdifTentiuntCanonifta:, uti vidtrclicetapnd A,. 
HBarbofam ^^dh.t. Stcph. de Kv\\Adecenfitr,p,2.c.2^ifp.7. Anton. inDiarian» 
f^^S^tr^^^ rtfol.n^» Jofeph^Gibalin. deieufhr, dif(j, y.q^g, fi. 

• ^''^iiu."*'' Ad'c;mpraEfennaft v 

Cafus niceft ? Amatus qvidam condiderat tcftamenrum, & hercdemLi^ 
ifiiftituerac Miloncm Hlium , addito Hdei commiiTo. ut fi Milo finc liberi^ 
i^cedcret, hereditas rcfticueretur Amati Fratribus. Milo adhuc minoren- 
•mis^ cumgravicerdecumbcrct, univerfafijabona monaftcrioCafTemarivr 
'JJilvod ingrefius erat mortis causS donaverat; led cum priftinam fanua^' 
lemrecupcrafret,pa;nitentiadu£lus, revocaverat donationcm, &cum U« 
«cntiaAbbaris monafterium reliqverat.Deindcrcvertens lemetipfum 8tiK 
nivcrfa fuabona denuo per donationem intcr vivos juramento firmarami 
.^onafterio obtulit. Eo defun£lo difqvirebatur inter fidci commifliuicS^ ' 
SfecSynditummonafteriide fucceirione,illisimpletam conditionem , hoc- 
^erodefedam arguentlbus. Relatione fa£laad Pontifictm caula hur:«^ 



2^4 Decrktal. TiT. Ltb. TI. T / 

AmatitrarresliveficleicominilTrfriiallegabantcx fua parcc, Milonenu 
deccbfiiiefint liberis. 8<hinc integram cx cellamento aci fe fjDc£tarc hercdi- 
tatem,refticni cr^ofibidcberc bona, qvx monafteri im cxhereditatede- 
fun£ti detintret. Donationcm aurem objetlam nullius cfTe niomenti, 
tum qvod Milo oblationis tcmporc in minori xtatc conftitutus fcceric_>, 
twm, qvod gravi decubucritmorbo&fcrvoreinfirmitatis vorumfucritL», 
id autem & totam oblationeni fanitati reftitums revocayerir, tum dcniqve, 
qvia rcrum fideicommiiro futije^taf um «liejiacto non eft perjmifla jj". 2» 
C.fowwrm. firleerat, ^ 

Econcrario Syndicusmonafteriireferebar, bis ingreflum fuiflcMilo?^ 
ncm inmonafterium, bisetiamfe &bonafua eidem obtuhfie,& fecunda 
qvidcm vice juramcnto promififie, nunqvam fe donat ionem ta£lamrcyo- 
caturum. Nec obftarcproindepojQreminorcmMilonis aftatem, qvando- 
flvidcm^QUatio aminorefa£larevocarinonpoteft,fijurcjurandofirmata 
ilt, asttiy. ptcrat^ntiZpnherftmC.fiadver/'. vendit, Ut maximc ergo rcvocata-» 
fuilTct oblatio prior,rcvo.catamtamen non fuifie, necpotuilTexevo,c^ripo- 
fteriorcm. 

Pontifcx caufa cognita, & argumentisutriusqye partis probe difcusfis, 
Ciim vidilfet, probationes fideicommifiariorum plane incertas 6t dubias ef- 
fc, neq ve conftaret cxa£le, oblationis pofterioris tempore Milonem adhuc' 
minorem fuifle, & minorcm iplam xtatcm, aeqvivocc dici, ciim is etiam mi- 

;lior fit, q vi intrapubcrtatis anncs adhuc confiftcret , Sc circa Milomsatai»; 

ilccm profeationes defiperent, ncc fine heredc deccdere dici poflct, qvi mona- 

i^ilerium fibihcredeminftituit, Honaftcriohercd.itatemMilonisaddici def' 
J)ercpronunciavit. ^ ^ 

^ Inhis rationibus decidendiultimallla dc monafterio hcrede non vide- 
tur confidcratc adpofita. Non enim qvzritur, an fine hcrcde deccddt_>, 

avimonafteriura fibihercdcminftituit, fedandfCcdatfineliberis.Re£Uus 
ixifiTet Pontifex, conditioncm, fi fine liberis, irritam 6c pro non fcripta ha- 
bcri, eo cafu, qvo gra vatus monafterium mQreditur,fecuniium l. sj. j, dt £• 
pifi. ^Cler. NoveU^ izs.cap.jsi. Exqvo corruit etiam ultima ratio dubirandi^ 
.vcx prohibica alienatione rerum ficjcicommiflb fubjc£larum petita, q via fcil. 
vpcrinde cxcluditur fideicommifiarius gravato monafteriura ingreflb, atq; 
ti is liberos fufcepiflet, 

w . t Cxte- 
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r.^r Caeterum favorc rcligionis S Juftinianoitaconftitutum cffe dubium^ 
* «on eft* Cumvcroreligiodftain mcram fijpcrftitionemrcrolvatur. vix 
.cric.utcxcufaripoflit,qvoditaconftitutumelt. Imovcro cum clara fitfic 
^apcrta mcns ccftatoris, fideicommiftarios fiiccedcrcdeberc in cal um dcHci' 
"^mtiinvllberoramcum^efi^tiocei^ ttbi yeritasiiabere locumjiozipo- 
l^>p€rx(][vipoI]ens utlqve«oiididot^«dlmDleiiimadebe& . • AiBGedi^ 
Voaali^smpoteftatetffetgravati, tit pfO witu occludere pofTet fidei- 
ommincuios. Qvas alias rationeseptim^ petpendtti fed Bod^fiM^ 
iJficol. Rodrigvcz Fermofin4<^ fe, f. f . /. 

''M^-^Btpr^cepit'] i.c. rogavit. Vcrba cnim impcrativa farpe vim habcnt preca- 
jiiorum, qvod cx voluntatc tcftatoris & objc£lo arftimaiidum eft. ^K/.$,arfr. 
^fA'*^^ ^"l* rekperfldetu rel. ^ dn Dd, Balduin. tnjujlimanjib^ 2U. PeiL^ 
^^baautemtaiiafideicommiiruffldefo&ifolet;^^^^.^^^^ ¥ 
' C^iervecurhic I. Non iubfiftece ceftamentumV^iilii eiins qvemhme 
*ator,velinfiitaiitas, velji^txcaasiexher^edatus fucritj pr. infi^tUt^At* 

II. Fideicommifiautiliter relinqvi in cafii, qvo fubftitui non pote(|. ^ * 
ill. Minorem donarc non pofle, nifi mobilia, icd juvari tamen^|jp}^« 
^eficio rcftitutionisinintegrum./.^. C.yi4<it'fr/.</cwrff . ' a 

i\ .Donationemmortiscausarevocarinontantum per rcconvalc fceii- 





ontsinintegrumconfugcrcdcincepsille neqveat. aitth, fiurmumM ^i»-' 

i^rumC.fiadv. vendxt.FramX adDtgtfi.pag.s^S' ff^- « A 2,rifU.6, futm^ij^, fif; 

Bachov. in JrtHtL ffot,i,p»^6, 4^9* Anton. Mere&da/f '•<Mtfivsf.(^.7.mMi 

^j^. - fr , . ..■ .,- .-„ ........ -T-. ..y 

* VI. Conditlonem fi finclibcrishabcripronon fi.Tipt3, fi prravatiis mo- 
nafterium .v,ii;rc(Tus {ucnt- NovtU. uj.c . Afqvc hanc dc£^rinam n^.^gis 
conve.urccoiiftifutloni Juftinianc2,avam fi cumDo£toribuf dicati.r^, 
twrm^ft^rhim cfic loco filii,noninibbiaecoiit€itdit Antomus Faba cw» 
llKSw^^fi. ./#ijfii(.Fraiic,Manti(fai^«iMb'4r.f^ 
\V]I* Prdbationes dubias & oblcurasnonattendi, imdcontra 
^^tiSiexplii;aridebare*Sig. Scaccia^^/Mrr.ef nfitd,gt§gj4,^,2u n,^. 
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Ad cap.licerp» 

Specics hzc cft : Lis erat inter Albertum Archicpifcopum R avennatcm 
6( Rcmpublicam Faventinam de vilia3c caiho qvodam^ & fuperjuribus iii 
talibus lociscompctentibus. Agcbatur intcrdi£lo uti poffidetis, & utrin- 
qvcjam probationes abfolutaEatqvepublicatjr crant. Prjefcripleratautcra 
Pontifex mcnfci. tres, intra qvos utraqvcpars tcftesfuostam fupcr princi^ 
prili negocio.qvamfuperexceptionibus, qvas haberet adverfus pcr(bnas 
tellium alterius parri'=, produccre deber. t. Exactis iftis tribus menfibus, 
publicatisqveatfeftionibus, Syndicus Faventinorum intendebatadhuc 
adverfus tefti'sEcclefia;Ilavennatenfisexccptianesqvasdamobjiccre,eas- 
demqve probare. Iftx vcrd cum proptcr lapfum termini non admitccren- 
tur, alia fibi cautela opus eflc fcntiebat. Probaturum igitur lc diccbatj, 
teftcsadvcrfxpartis pecuniacorruptosfalfumdixi^re. Iftam probationem 
admittendamqvidem, itatamencoercendam putavitPontifex, utintraj 
menfemunum tota abfol vcretur , dato altcro mcnfc Ecclcfix Ravcnnatis 
Oeconomo, li qvid contra teftcs in hoc articulo produftos ofcjjicere vcller.. 
Qyo fa£lo qvaErcbatur dc fcntentia ferenda, & qvid fpe£tandum cfTctjudi- 
ci in utriusqve partis probation ibus . 

Igitur in duohzc totarcfolvirur capituli hujus rc(bIutio, (j.) utrunM: 
poftpublicatasattcftatione»; admitti adhucdcbeat probntio, qvod tcrtey 
advcrfkpartiscorrupti falfj dixiffent [2 ' qvodnam in intcrdidto retinen- 
dae judicisfit officium. Poftcriorhzcqvaeftioinfa^lomagis occupataeft,, 
prior vero injurc enudeando. 

Circa priorem hanc fibi ipfi movet Pbntifex rationem dubitandi, q vod 
credidcrmtaIiqvi,Faventinorum partemexccptionem hujusmodipcr cx- 
cogitatam malitianri ad impcdiendumprocefium negocii objccifle. Cui ad- 
dihxcpotcft altera, qvod probatio talis inipfas j-erfonas tcftium dire- 
Qia. fit.qr odqve adeo eaintra terminum prius poficumperfici Sc abfolvi de» 
buerit» 

ScdPontifexnolIefeajuristramitedeclinareprofitctur, novumqve id- 
circo probationi ifti ftatuit terminum. Jus cnim ita fe habet, ut q vcrcla_» 
falfitcmporalibus prsefcriptionibus non cxcUidatur, nifi vigintiannorum 
exceptionc/. /^. C^aaU Corn.iicf/il/, atqvehincexceptiofalfitatisnoafolum 

ance 
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ante, verum ctiam poft fcntentiam objici poteft. c, 6, X, ae except^c, 4, X dt 
procttrat. 

Nccobftat, qvod exceptio corruptionis perfonas teftium concernat, 
adverfus qvas probatio poft terminum ei rei prxfixum audiri porro norij , 
-.debcat. Qvandoqvidem non corruprionis tantum, qvx dcmum poft di- 

4;dicitaatteftatainnotcfcere potuit, fcdetiamfaUi teftimonii incufabantur 
, teftes, qvz faliitasnon nilicxpublicatisjam attcftatisdiiciai doceri po- 
; tuit. 

% .Qvod pofteriorem qvxftionem attinct,probavcrant qvidemFaventini, 
■'.aliqva ft-Krvida aqvinqva^inta annis in locis controveriisjpercepilTe.pro- * 
baverantetiamcorruptostuifrealiqve^tcftrsadverfarpaixis; sqvoddubi- 
.umreddcre poccrat judiccm in pronuncianda (cntentia, 

Econtrario vero confidcrari debuit, multos qvidem a Favcntinis pro- 
iduflos fuifle teftcs incaufa principali, vix tamen fex manfificconcordes8c ' 
.alicjijus exiftimationis, reliqvos omnes fibi contradixific, aut fingulares 
';extit!(fe. In probationeetiam accefsoriadefalfo,tcftes vclcontrariosfibi 
yel fubleftae fidcifuiflc,qvinnec probaflrc,qvodintendebatur;decorrupti- 
oneenim,nonycr6defdlfodepofuifle. Qvandoqvidcmigiturplures tc- 
ftcs ex advcrfo iiqve conformcs Ecclefi» Kavcrmatiscaufam juvabanCj, 
^vippc qvinonantiqviorem tantum& afexagintaannis habitam poflTefli- 
oncm, fcd8ctituIatameamprobaverant,putavit Pontifex, juftiorcm efle 
pofllflioncmEcddisj&proindeiaintcrdi^to utipoflidctis vintcre eam-» 
debcre* 

CommHne FaventW] Ita elcgantcr diciturResputlicaimitationcGrarco- " 
orum, qvi t5 hoivcv dicunt pro Rep. /. f7«jf. dejudtc. 
Oeconomo BccUftte'] Oeconomiappcllabantur, qvibus res Ecclefixcom- ^ 
, tT\ittebantur,qviqveEcck'fiafticas u^Q.&hmtrmonQsl.i 4.C,. de fatr.Eccltf, 
*^/./. C. de bu (fT/iati EtcUfc9i:fi*^. Dicitur infra tn htc cap, procurator Ectle- ♦ 

Z finguUres'] Teftes fingulares dicuntur, qvinon convcniuntinIoco& 
• tcmpore vcl allis caufa: circumftan tiis. 

Notandumhinc i. Termino probationisclapfo novas probationcs non 
^dmitti. Ratio eft , qvia tcrminus illc in modum prsfcriptionis ftatutus 
?ft,fiveaLcgefiveajudice. Poteft enim etiamjudcx prxfigerctcmpus, 
itra qvod jus fuum propanat, ita utco ela plo amplius non adraittituu.,. 



D ecr£tal> TiT. Tp. LiB, n . 

Dan. Moller, p4rf . c^;»/?» 20. nnm^ 20, Zanger. cxctpt. p, 2. f . 2^. er 

e, 26. n, 114, 

II. Exceptioncm falfi non folum antc fed ctiam poft litem conteftatam 
objici polTe. c. 6. X. dt txcept. l, 11, ff. dc except. Neq ve hxc exccptio cenletunj 
reje£ta a Statuto rejicicnte omncs cxccptiones. fU. Dornlperger fjntAgm. 

f, 2.part 2.e,is, 

III. In probationibus parem effe debere conditionem utriusqve litigan- 
tis; codemqve utrumqve adilringi deberc tcmporis ipacio. 

IV. Teftium fidem diligenter cxaminandam effe judici. Pid. /. s^frdt te^ 
fiik. 

V. Tcftes varie tcftimonium dicentes nihil probare.Scpuniri debcre^ 
i. /^.if.<^^/f/?/^»fivefibiipfiscontrariifint, five invicem contrarii Novell. nc. 
€,s, qvemadmodum etiam fcripturz diverfiEfidemfibiinviceraderogan- 
tes ab una cademqvc parte prolatz nihil Hrmitatis habcre poterunt. Ut4t C 
dejid.injhrum, 

VI. Millc tcftes fingulares non majorem facerc fidcm qvam unum, imo' 
minus adhuc probare , qviaaltcr alterius fidcm debilitat. Si tamen in ge- 
nerali negocioconveniantncqvc iftudadcircumftantiasloci & tcmporrs 
adftridlum fit, eonjungiiHiintcrfcpofTunt, utplenamfaciantprobatio- : 
nem. A^.Rauchbar.^.^.f./. CarpiovJ,i,refpM/,i6, Ant.F ah Jfh. 4. Ctd. • 
tit.1j.dtf.46. 

VIL Teftcm mafz famat aut lcvis opinionis nuHara aut exiguam face- 
refidcm, * 

Vlil. Teftcm corruptum prsfumi falfum diccrc. Utrum autem, qvi di- 
cit.tcftem corruptumfalfa dixiiTc, utrumqvcfimul& corruptumeum 81: 
falla dixiffe, probarc diebeat , diflercntem vtd, Fcrnandum Vafq vium /. 
t4ntrov, c,^6. 

IX. Teftcs fi difcrcpantes fuerint, judicem teftimonia aften Jere deberfe 
magis vcrifimilia, aut fi haec difcerni neqveant , tcftium ipfimimqvalita- 
tes,aut fi &h2 paresfuerint,majoremeorum numerum , aut tandem par- 
teslitigantium favorabiliorest Carpz. inpracefs^tit^ij. dtrt.j, n. t^.feef. 

X. Pofiesfionem antiqviorcm & titulatam fufpedlam rcddcrc reccnrio' 
f cra & tinilQ carentcm, 

'^r^^^^yjt&^^T^^^ Ad 

• . - . ■» . . >« «1« 
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• Adc.pertuasio. 

Fa£lifjpedeshzccft: Mulifrqvacdam pcrleptcnnium in concubinatti 
vixcratcum Thoma civeTiburtino, acnullaprolefufceptadivcrterat-^. 
Moxrcdu£lafiliumpepcrit, eumqveexThomarcfufccpiflc profclTa fuit. 
j Thomas difficulterpcrfvafus filium tandcm fuum agnovit, indito Rainal • 
^i nomine. Is deindcmajor fa£lus Sophiam SaturnellXj qvac Thomx fo- 
-if or crat, filiam deperirc cccpit, eamqve fibi cbnculum dcfponfatam cama • 

«tcr coi^novir. Indigne id fcrentibus parentibus Sophiac & Rainaldo mi- 
itantibus,juravitmaterRainaldi &publiccinplateaprofcnacft, fcnoaj 
xThomaiedexalioaliqvoRainaldumillum fufccpiflc. Qvarrebatun.., 
utrum hoc mulieris juramentum fuftinere polTct nuptias five matrimoni- 
um mtcr Rainaldum & Sophiam. 

Ratio dubitandi eft , q via aflertio juramcnto firmata majorcm facit fr- 
dcm, qvam a(Tertio fimplcx, Scaflertio fimplcxnon ex animi fcntentia fatla 
cenfcndaeft,fcdcumtantuminfinem, ut pro naturali potius , qvampro 
/jpurio habcreturnatus. 

Ratio decidendi eft tum qvianimisindij^num cft, ut qvod fiKiqvisqvC-» 
voce dilucide proteftatus eft , in cundem caflim proprio valcat teftimonio 
infirmarc/./i«C.</r nonnum.ptc.twm, qvia fi qvisjuravitncmincjuramcil- 
tum dcfcrcnte, juramentum iftud ut temerarium attcndi non dtbct /. /. J. /. 
jf.dejurefHT, tum deniqve,qvia in cafu probandx filiationis ftandumeft 
▼crbo Vir: & mulicris c.s, X, ^vtfiUifwt Ugutmi. Per confcqvens, non ob* 
Hlantcjuramentomulieris, Rainalduspro filioThomachaberi debet, nec 
adco licitsc eflepolTuntnuptiz cum confobrina fija. 

CW«^/w<«wjConcubinapropriefignificatfccminamfblutam,minusho- 
^ ncftam. qvzadtcmpushabeturcausaconcubicus citra afFe£lioncm con- 
^lugalcm. 

^iv«» ff«/^^r»]DivoTtrummterVirum& Uxoremfieridicitur/. /fl/.jT.' /. 
iUKS. Qvia igiturconcubinainftarLJxoriseft,&ineam utin Uxorem^j 
adulterium committitur, /. //♦ pr.f. adL.JuU diadnlt. non male & ipla divcr- 
tere&divortium faccrcdicctur. Juretamencivilidivortiicaufain conca- 
birwtu noncompetit, /,/7.jr.rrr,<<wp/,hocergo concubina propric dicctur 
divcrtcrc. 
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rtco^novtt'] {ivc a^novity qvo pertmct terus tit ff»<ieagnofc,(f Mt.lth. 

neptetrt] fcil- exfbrore livc rororisfiliam,vuIgariIoqvendiufu,non pro- 
prie 6cex fignihcatu verbr primacvo, 

Notetur hic I. Concubinam dici, q vx cum Ccelibe Uxoris loco domi vi- 
vit/. t44.f. tieC.S. t. t.ff.(!fCod,de cancnhin, Maritus enim concubinam ha- 
berc non potorat /. nrt. C eod, Et parum diffc*rebat concubina olim a legiti- 
maUxorc. UtenimpJurcs Uxores haberenonlicebat, itanecplurcs con- 
cubinas ^'oveU. is.c. f. NtvrU. T^.c.n.f» * (^»5 adeo ut Ulpianus dicat, inter 
legitimam Uxorem & concubinam fola dignitate differre /. 4-9. $. -f deieg^ 

6( ftatuat infuper, etiamin concubinamadulteriiimcommitti. 

II. Concubinatum jurcciviliante Leonera Imp. licitamfuifleconfve* 
tudinem t. fX.adSCt.Orphit. & extra Lcgis pocnam /.i..(r.' ff.de eontnbtn, 
Nec jure Canonico prorfus ilUuitam videri, per ea, q v£ difputatBachovius 
tn IreHtl. voi z. difp. 16. th. //>. /1, 

III. Fihationemoptime probari, fiprob^tur, mar:m 6c focminam nt 
conjijges vixifle.hlium apatreagnitum.&abutrisqvcita nominatum,8c. 
pro talietiam a vicinis habitum Fuifle. f^td. Fulv. Pacian. deprtbat. Ub. 2,c4pjr 
6. Marcell. Cala de mod. articHlundt ;;. 2^4. Joh. Aloy f. Ricc. dect[. 1741, ^ 

IV^ Nonalirer inconcubinatu atqvcin vero matrimoniofihum prxfii- 
mieum,qviexconcubina indomo concubinarii natus eft. Proinde etfi 
probctur concubinam adulteram clTe, 0c eo tem poreqvo conccpit, habuifi 
fe confvctudinem cumadultero, imoetfi Hliusinphyfiognomia fimiiis C\t 
adultcro, & concubina ipfa aflerat, fceumex adulterofiifcepifle.adhuc ta« 
men nonadulreri, fed iconcubinariifiliusinteiligetur. hd. Barbon^*^ t, 
nuni.3. 

V. Probatafcnielfiliadone perutriusqve parentisfonfcflioneraalteru- 
trius eoruin aflcrtioncm contr*riam, licet juramento firmatam, nullius cC- 
ftmomenti. 

• VI. Juramentumnullodeferentepr2ftitumprotemcrariohaberi,6f ia 
judiciis parum attendi. I.s.pr.f.dejnrejttr, 

VII. Etiam cx injuftis nuptiis confangvinitatem ortam impcdirc aut 
,% ^diflTolverc matrimonium, /, ^4.f. deR. N, 



^ Adc qvoniam ir, 

Contigerat|in f«£lo, iit ncgaretur a partc litigantc, qvod judex fcripferat 
adatU, & hincdeinjuftitiaatqve iniqvirate ejusjudicisgravis qvcre!a_j 
jnoverctur. Qvid hictacerctPontifex? Tanraenimeftjudiciaiis autori- 
tas, m lcmper pro ipfo prafumi dcbeat , donec contra iplum aliavid lCt^iti- 
mecomprobrtur e.6...\,dertnttnc.6< prohis, qvxajudicefuntatta,prafu- 
mitur, qvod omnia rite fuerint cclcbrata, c^ii^verf.pcrro txttlfus X\tit«Ui}. 
Acccduncprzfumtionesalix. Illa fiqvidem indubiocapienda &retincii- 
da cft praciijmptio, ut a£tus valeat potius qvam ut pereat. Lud. Schrad. 
de ftud yutt. g.jtU, 10. mm. 4t. Sed & iUa potior cft, qvx excludit dcli£ium_.- . 

VicifTim veroconfiderari debui'f,re|jeririqvandoqvcjudiccs tam perdi- 
tar 8f prcfligatz fidet, utnon vercantur adtisinferereprolubitu, qvoda- 
£>u m nunqvam fuit, ncc pnfle tamen partcm fimplkitcr id ncgantem pro- 
baye, cum ncgarivz perrerum naturam nullaficripofrit probatio, ut .idco 
ncceflefit, falfitatem veritatiprxjudicare ficiniqvitatem zqvitati praeva- 
lere-». 

HurcmaTo utremedium qvaereretPontifcx, jusnovum condidit, & de- 
crerali hac conftituit, ur a£ta deinceps nonab ipfo judicc , fcd ab alia publi- 
ca.fihabcripotcrtir pcrfona, aut a Virisduobus fide dignisconfcribcren- 
tur.Jt qvidem in prxllntia judicis aut judicemandante , autfidtem norL-» 
ignorante.utqvedeinceps partibus petcntibus copia dctur eorum, qvy 
contripta funt, originalibus ipfis in judicio retentis. 

veram ne^uttonem] i. c. negationcm talcm, q v2 fundamentum in rehabe^ 
qv» veritate non dt-ftituirur, qva? in fe vera eft, etfi probari neq vcat. ■ 
" t/irelJ,iprol>dtio] pcr confeqvcntiam enim ex circumftantiisprobaripo- 
tcft. td$xifiiprtt adc. f. notMh, 4. 

ifvamextraordinarto\ qvandofcil . judex dafus eft per refcriptum Princi- 
f>is,l. J.^-ded/Iur. 

publicamperfomtm] i.e tabelironem» five utihodieappellare (blemus^N"^ 
tarium publicum. De q vibus nominibus vid, <jv«dtxt txerc, 6. de jurtb. ma 

M 

cc»frrthant1 Si duo adhibentur,non neceneeft,utambofimul fcriban 
I^dfu^it, aiceruuum fg:ibeie,aUcrum vero adfidcre & fubfcribcre. 

vidtf 
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vi^licet citathnerjDc fingulh ]^[^ feqvcncibiis v/W. joha curonici fcholuf 
ApkdAnfo^» ^f*guf?tn, mcolled. 4, 

Obferva hic I. Non poflcefle cundem fimuIjudicemSca£iuarium. iE- 
gid.Bellamcracfl/ic/j/jC^(5/. Sig.Scaccia </f y?''/f. S^rejud.^UjJjo.n.^i. Paris 
-de Puteo de\ Syndicatti verb^jndex^ zerfunfi judex nftm, j/. G vid. Pap. ^v^/?. s64» . 
'Stcph. Gratian* difcept.fcr(,if. cap, 4. n. 10. Bcrlich.;?. /. conclnf. s. nnm, 16, je^tf^: 
Et verendnm hmcyne a^apro nullis kabeantur, jijttdex nttllum taUm alluarntmad»^ 
hibuertt Curp-^ov. inprocef. tit. a a*t. 4. n. so. Etfi cnim rcgularitcr alias pro 
judiceprsfumptiofueritjCjvodjufteproceflrcrit,!] tamcnnon app?.reatj,^ 
cum aclhibuiflcpcrfijnashicrcqvifitasadfcribendum a£tajudicii,proipfi- 
usproccflTu non eft przfumendum, nifiqvatenusincaufalcgitimis con-)^ 
ftiteritdocumcnf s. Joh. Bapt, Vivianus/«^ij.f. Excipiunttamen Dd. fu- 
pra citati caufas lcviores, itcmqve cas, qyx funt voluntaria' jurisdi^lionis. 
yi:}d.H\\tTop,tifpr9cefj.part.j.ttt. ^;. n. 1 1. in qvibus judexipfc a£lacoram 
fe gefta fcriberc poflit. Conf. novell. decff.Saxon.39. 

II. Judiccmnonpoflcteftaridchis, qva:coramcoa61:afunt, tanqvam 
coram judice. CapclK Tholof & ibi Steph. Autrerius y t/*/?,/^j, num.s. ]o£, 
Mafcard. deprobat. concluffjt, n, f. 

III. TantamhabcrifidemNotario,utunusduabus autetiamtribus ali- 
is perfonis acqviparetur. Thom. Gramraatic.<^«// Neap.ds.n. i i.Malcard. 
de probat. concluf^iog^. n,s, Camill. Borpll. itb. 2. ttt. ig. u, ijo. it^. M. Ant. 
dc Amatis^^^c^yT;. n.4. qvodtamcnhaudfruftra {bllicitat Jac.Mcno(?h w!r 
yi. J.Q.caf. 1^0. f''S9- cumdifficilcfit, imo iniavumteftium duorumomni 
cxceptionc majorum fidcm unius hominis tcftimonio elevari. Ego aifer- 
tionem Do£lorum vcram eflc & locum haberc puto in tcrminis, de qvibus 
hic textus loqvitur, neqvc ulcra cos cxtendendam cxiftimo. 

IV. A£luariumjudiciifumma cumdiligcnti.i conkriberc & oblervnrcj 
deberea£t:a, defigaando tcmpora ficperfonas, & cavcndo, nc qvid vel 
fraudulenter iis fubtrahatur, vcl advcrfa partc invita addacur, aut controj 
fprmam & modum proccflas aliqvjd fiat, qvod cundem nuUum reddcroj 

qvfat. , ... 

V. .A£lnariom talcm ita ncceflarium efl^e in judicio, ut ob dcfe£lum illi- 
us,nnllitatis-vitinminL-urrr.tprrccfl[iis. & irritus reddarur. 

VI. Qya: adoffiJum Adluarii fpe£lant, abnuHoalio, Sc nec ajudice-*f 

qvi- 
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yiL AfhiaHmn tttttic in foro Sai^co, qrod caufas ci vilcs attinet,VlkNi 
riuni publicum€ffc,nonampliusreqviri prnptQT JVovtll. ciecif. Sttxorr. ^f. 
VIII. Nonmal^ftatuere Auguftinum Barbofdm, in hoc textujus no- 
conftitutum, ficficdifccirumefte ajurevetcri,qvodfummainfidcm 




^ Jadtcemi 

coerceri debere a judice fuperiori«.&exlioc capitejuftaQi^i^parcibus.S 

'«.,|^qvcrelam. ■ ' ' <,•;/,■ ^^'^^' 

X. A^lajudiciipublicam]mercrifideiQ8cpcrpetQaihhaberefi^ 






aidemiq^SWdiii^cdectecaUstnifijufti explicadonejuvetur. Ju- 
enim nonminus accufatorero ad doccnda qvz detulit, q vam reum ad 
^ganda qaz nesat debet urgettl,f,iftM atolit^ Et ^^^li^^fL^ 
.rninalibus caufistantieft favoris , utnec ftatuto tolli, nec a jS3it^^ 
odo impediri, nec a principe prohiberi pofnt. Jul. Clar. pra9. crMw.f «ji^; 
14. Dum-igicur ftatuitrontifexj non debcrcrcumad probationemi^-' 
Jativje admitti, qvando affirmativa exadverfoprobari poteft, videtur rtb 
bmnem dcfenfionem denegarCi" SedOcaQ^ Pontifihcad purgati|Mkei^^. 
loonicam admtctit Clefiaim>qvi de crimine iuipefhts eft. Etcui^^ftimp 
^^ateittatfCum npndum probatum, fed probandum adhucfiippomlr 
l^iQen* Nec audiendus proinde eft Nicol. Rodriguez Fermofinus J^A^ 
. dum ait, improbari hic confvetudinem admittentem probationem cano- 
icampoftplenam&lcgitimamprobationem. Irnoloqvirur Pontifexde 
iirffatione,qvaeante plenam 8c legitimam probationem heri (blitaeft. Ut 
riturde verohiijus decrctalislenlu conftetprxmittcndumeft, noneffcL» 
' purj;ationemcanomcam»i^ciHncnprobaripoteftc.-( " ' ' 

. Amt. Vallen£ 4dHtt4bpmrgat, mh. n, 6, Di?enum «ui 



dicendam pureationem canomcam»l^CiHncn probari poteft c -^. XM 
c««««. Aw.Vallen£4rf/«r.<6r*^^ Di?e«iuir ' 

e^M^^*^^^^^^''^^''*^^^^^^ aycrtendas probationes 
iytiift illa&fufcipercntur. purgatiocanonicaadmittebar~ " 




» * 
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Ratio dubitandi potiflimum ex naturaconfvetudinis petcndavideturi > 
* ' • cujuseacftconditio,utparcmcumIegcvimhabeat/.i^./^^^?//X<^.&fi<"on- ^ 
tracamintrodu£lafucrit,legem prorius toUat«.c./f«. A^<^« prxfer- W '. 

timcuminprxrenticafu.qvxdcpurgationecanomca conftituta funtju- y I 
*^ rispofitiviefle videantur» A " 

Ratio dccidcndi eft.qvia confvetudo qvx allegatur, non eft rationabilis, 
^ Hdcon^-rariaomnijuri.&hincpeftispotiusdicenda, ideofcil. qviaddi£ta ^ 
-'7* li^c ratione manent impunita. ut raaximc probari pofllnt pleniilime. ^pH 
DMtt^l Daniz. legendum cfrejamdiumonuitCujacius. 
temrel Exhoc vcrboconc'udic AuguftinusBarbola,nonipfam legem \' 
Daniihicimprobari, fed pravam interpretationcm legis a C-lcricis Fa- 
^^am, & conlvctudiiicjamreceptara,Legem autem forte non injuftam fu- 
ifie->. < 

ifvoejvo wedo] i.e. nullahabitaratione vcl ipfiusrei, velcompurgatorum, 
qvorumomniumtamcnqvalitates,num fidedigniSf probataeatqvchone- 
■ ftj:vitxfint,attendidcbcnt,ncctemerehocjuramentumdeferri debet aut 
folet^ ^jjjL 



hftfwmodi] Rcftringitur crgo Pontificis conftitutio ad certam qvafitatei 



probationis, qvam cxPofuim\is. jt 
Noteturhicl. Deteiifionem rco ctiam confefib6c convi£lphaud^va«fc. 
^ qyam cfCedcneg3ndam. f^ieL^vx dixitn Di(A/ficeconclnf.ft. '•^ 1 
II. Rcum,qvidecriminecommiflbconvi£lusautconfefliisfuerit, n< 



1» 



efiead mittendumadjuramcntumj^urgatorium, qvippc qvod dericienti- 
busdemumplenisprobationibuslocumhabet. ' * * 'VBL 
JII. PravamIegisinterprctationem,qva:ipfum jus naturxaut ftatum^^ 
publicum violat, penitus clTc extirpandam. 

Ad c.cumcaufamij. m 
Dc finibus dicccefcon inter vicinos Epidopos erat controTerfia, cnm(^ \ 
^'^probariones neutrubi plenx fuppcterent,qvacrcbatur , qvid ^aciendum ffl 
ferjudici R- fpondet Pontifex, librosantiqvos,tcftes,fi»mam& qva^Cu^g^» 
qveadminiculadilipentcrinqviri&conjungideberc. flk 
Ratio dubitandi tft.qvia injudiciisisdcmum probafiedicirur, qvi fu/5- ' 
cieater probavit, qvod cx fama aliisqve adminiculis ficri femperneqvit. 




< -r. ^ 



I 








PH6'«i+I0'KTBUS. ^ 



^ ^ m 

^tiodccidend^E^laconfiniaut plurimumdifficilliniae funtproba- 
'^tionisjprs^timin ^tigyis, ucadepnecfire|||^xconje£lurisintcrd^|||^ 

^pifcopy 



^ iperfTgmtotmnhabetHoc 
iPetr. de Marca 4| cma^,fiijff^i^ ^ 

^jptur hic l. ^Nj^'mali^<9iiUiMt£piicopoluam diccccfin aHi^atam, 
:^ve£nes poHcti^fbine, qvosegrediip&in rebMs£ccmiaft|cijt|^^li- 

11. In probandisfinibusadmitri pluresprotationesimperfeftasadcOTi- 
tucndamundmpcrfe£lam, &ma7iimchicvalercarbitriumjudicis, ViJU 
i^on.deMonte^i5W#^.w.c.y?. e?^!^'^- - - -^ffi" w ^ ^ 



/.\Adc,cranl)6nae,ult. «^-/^^ut 

[jbter Abbatem monafterii Pegavienfis & Epilcopwn Martisbur^en- 
anpropterfpoliumabhoc commifrumKsfucrat, qvarcum apud judices 
|pviterdclegatoscontinuandaeiret, afta prioris judicii nullibireperiri 
>teranr. Qva:rcbatur.demodo procedcndi. Refppndit Pont^e^n^^t^a- 
ima cum diligcntiainveftiganda, & procefTumipfum infcriptisjb^i- 
mdnmirfle^aptftiiat* Sinatttmamiiab^nnon poifint, ctaaelitib 
jtsftiti^ jamllU^dttbiDmuiterpjfftcn^^ fiCiprobattonesdeii^ 
J^ofiraiehdas dc redpiendas^efle, tentata prius compontioneam ica)vy;^p 
4^ Qvzflio principaliseft, utrum.«^jttdidipriom fidmlfim po- 
^llleriore. Rariodubitandicft, qviaunumqvoaqvejudiciumperftftat,8c 
l^-^ecialifiKi fidenitinir. Ratiodecidendieft, qvia intcrcftReip.utcQnti- 
^ueturporius procelTus,qvam utdenovo redintegrctur. Exqvo igitur 
;aBJverfusa£laa parribusnihilexcipitur»fidemil!.ifaciunrul)iqvcplenam« 
.^ a^tnfiriptifreeUha] Confirmarihinc videturfcntentia, qvod excmplum a* 
~ im> non ipfum exemplariirtt originaie edi debeat; 






t.P/>«m«ii^lcgendum Pigavienfisfive 
eti^ five Martisburgenie Epilcopo* 

Kotctur hic l. Afta coram unojudice fa£^a fidem facere eriam in aHo Ju 
^ .^^icio, etfi deftiruantnr folcnnitate ejusjudicii, in qvo producuntur»^^^n«- 

dlhnn^aun»^ ^Pnnii;af ihYCjj.jc Id^I ^lbi gcfta fuUt. A «^Z» 

Ma * " ' ' U.Per- 
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* II. Peremptainftantiaa£laprobatorianonperire,dcidc6infecundain- 

^antia plcnam fidcm faccre. Gail /. ohf.iof, 

' IIU Judiccmpriorisinftanti2compellipofle,utaftaedat. 

IV. Ipraoriginaliaa£iainforonoftrohoaieedendacfie. rtd,<^dcb» 

Ad Decretalium^ 

TicXXIV. 

de Hl^ 

JUREJURANDO. 

Adcap.i. 



9^ 





entis pcrfona, ita Kil. ut ille peccare dicatur, qvi ufuras accipit, non etiam, 
qvifolvitc.rf.A.f. Hocprxfuppofito tlrmum crit juramentum cx partc-» 
promittentis ufuras,6chincfcrvandum,nifiab alteripartc remittatur, Ut 
autemremittatur, cogendosefleCrcditorcs, rcfcribitpontifcx* 

Ki 
onejura^ 
rationis elt, tiim 

cui una jurans obligatur, tiim, qvia omncjurdmentu,qvod ex partejuran- 
tis finc detrimcnto lalutis xternx implcri poteft, fervari dcbet, c- ^vamvu 

Rationem decidcndi pctere oportct ex pravitatc & iniqvitate CrcditO' 
ris,qvinon poteft finc pcccato ufuras accipere.maximeab iis, qvi adver- 
iusSaraccnosmilitiamfe^vunturautpromovent. Ha:ccnim cau(a fpe?'^ 
cialitcrhabcturin antiqva decretali ex recenfione Antonii Auguftini ^ 
Mf^4f £t igitur^ qvia talis jurameoci implemcncum turpitudinem 

con» 
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ronrinecexparte credicoris, compcUcndus illeerit ad relaxandumjura- ^ 
mentum. 

Ct eicriusl/I.] Aliicodicesnonum pr2cfcrunt,adhiKaliio£l;ivum. Dif* 
ficile crit, verum aut orem inqvircrc. Ut Grcgorio VII]» dccretalis ifta ad^ 
lcribatur, facit iriprimi^ bcllum Hieror©lymitanum co temporc maxim^ 
fervens,qvod,uriexantiqvaconedionepatct, maxime impulit Pontifiii 
cem,ut hanc coiiftitutionemederet. 

rtlaxanda] Relaxare hicidem eft,qvodrcmittere juramentumauta jura» 
incntj.ibfbl\'e2e,qvomodo etiamjuris obfcrvatio rclaxata, i.e.remifs.f di-^ 

tccteftafltcaMPriHiont] i. e. poena, & dic^tur alias diftri£^io canonica, 

Notandum hinc I. Ufuram dcjure Canonico nonefTe remfu^naturS 
malam. Taliscnimficfret.necpromittcrceam poflet Debitor, nccjura- 
jnento ad eam folvcndrim adrtringi, Qvod fi ufura tam funcftum cft ma-; ^ . 
lum, 5? tam deteftabileatqvc horrcndum crirncn, cur non pcrindeutacce* 
pi onemejus, ita & datiencm fab Ecclcfiaftica diftrictione prohibentL-r 
Pontifices, cumncgari ncqveat, dantemcommuaicarepeccatoaccipi- ^ 
en:is, ^ 

II, Juramentum ab eo, cui juratiim cft, relaxari pofTc, &|tum ctiam DE- 
XJMjuramcntuni iftuJ rcmirtcre. T>\d2iQ.CQWzn\iyi.dt fpo}tfil.p,uc.%t:Hm, 

1. Intcrcft tamen, utrumDEO ipfi immcdiatc, .lut principalitercontcm- * 
plationcDEIjuratum fit, an vcro principaliter homini ad privatum ipfius 
-commoJum. Prioricafucontrahiturobligatiomcrc fpiritualis Scproxi- 
^•""Jlfcfiead votirclieioncmacccdir, necabullohominerclixaripotcft. Pofte- 
rioricafu maximam partem & principaliter civilis conrrahitur obiigatio, 
qva rcmifsaetiam religioeiadhafrcns tollitur|Cum nonin huncfincmjura- 
tum fit utalter invitus rem promifl*am acceptat, feJ utjuran? vinculo relw 
gionis conftri£tus, tanto facilius pracftet, Franzk. Ub, 2. rtfolutA 
f$mm. <^c« 

III. Coa£l-ionem iftam non ab Ecclcfiaftico tantum , fed etiam pro rc_* 
natS aLaic judicefieri pofle. Didac.Covarruv././.f<»r.rfjS/.r. 4»r,,j^vtrf, 
verkm £?<•, Auguft. Barbo£ c. 2. h, num, 5. Carpzo v. tnprcee/}. tit,j. art, 4^ 

IV» Contra£lusaprivatisqvidemceIebrari, Magiftratus tamcnrcgi-^ 




» 



AdDeCRETAL TiT. 24» 

T mini ita fubjici, ut, fi qvid iniqvi contincant, emcnda'ri aut proribs refwinj^^ 
^dipoflinr» ^^*<^. Grcgor.de Valcntia/<»w.i.rf<j^.<J.^. 7. 

Ad cap, pervenit u 

Agitur hic' dejuramento pcr vim & mctum cxtorto, qvatcnus illud t 
' neatflc vimobligandi habeat. hiduobusautem maxiii.evarianc Incerpn 

tes (i.)utrum Ipolium in rebusEccltfiz an vcro in bonisiplius Epifcofli 
commilfum fuerit. Ca) Qvidfitillud, qvoddicit Pontifcx, EpifLcpum»» 
nullius juramcati vinculis pofic conftringi, cum tamcneum a juramcnto 
mox abfolvat. Ncccnlmabfolutlonc opus clfct, fi juraincntum nultes 
omninohaberctvires Qvod primum attinct, vcrior videturftntcntiaj 

• . eorum^qvifpoliumcommilfumdeipfius Epi(copi bonisintenigunt,cum 

difcrtc tcxtus Epifcdpum rebusfuis fpoliatum lupponat. Circa fi-cun- 
> dum major cll dubicatio. Qyiin rcbusEcdefiaefpolium fa£ium iritcr- 
pr€tantur,aliijuramenrum prxftitum cbligarcconfcnduntEpi{copunu», 
faltcm qvoad commodiratem & utiliratcm ipfius Epifccpi, qvam ex bonis 
Ecclefia: pcrcipit,& ha£lcnus abfolutioncmvoluntcfTc nLccfTariam; alii 
abfolutioncm olimctiam injuramcnris omnino nuHisufurpatam conccn- 
dunt,euminfincm, ut nonfblum apcrjurio^fid ctiamapcrjurii fulpicio- 

* ncliberarentur homincs.qvam catercq\infacilc incurrerepotctant. Hcc 
- ^ jgiturfcnfuPontifcxabfolvir adcautclamtantum, aut potiusab/blutum 

cSjclaravit. Aliijuramtntum ipfojurcnullumdicunt, non proptcr me- 
tum, fcdqviacratillicitum, & non potcrat finedifpcndio lalutisartcmx 
impicri, abfolutlonis autem ficri mcntioncm,non rationevinculi, fld rati- 
onepeccatiiqvodjurandocommilcratEpifcopus&officiumiuum , dum 
• fesEcclcfiacnonconfcrvavit,transgrcfijasfucrat. Panormitan. & \W\x\.Ad 
h,t» Qvi vero in prup riis Epifcopi rcbus fpolium fa£tum agnofcunt, du- 
plicemprxfiipponuntjuramcntiobligatLonem^qvarum altcrahomini,al. 
• teraDeojurJns obligamr, Ethincconficiunt.non deilla,fcddehac abfo- 

lutionemhicfa^UmcireintcHigcndam,illamenimpro4pttTmetum incus- 
fu.n nullam cflc, hanc veroide6tcncrc,qvia DEusnullamhaboat culpam 
"''1'^ coaftionis. Augnft» Barbofarf^/^.r. Nulla harumcxplicationumfuis 
l carct difficuUatibus. Qwdfi dicamus,hisverbis(Epifcopum nulliusju- 
jamcntivinculisfupcrhocpofleconftringi)difqviriaPontificcdepofcfta- 
• . ir ^e Comitis, q vi Epifcopum adjurandom cocgerat, hoc fenfu : Comitcm-j 
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prxter fas conftringcre Epidopum, tum propter dcfeC^um caufa: Etfi lea- 
tis, dumti nullain EpifLOpum competit poteftas, tum propter modum, 
qviapcrvimidfev.it. Et hincigiturnon negat Pontifcx obligationem E- 
pifcopi, fed negat obligationcm juftepartam. Sive, nonnegatefle vali- 
dum jiiramentum fed negat cfle licitum, cum juramcntum illicitum nihil- 
ominus pofnt clTc validum. 

^ Rauo dubitand) petenda tft ex cMp.fixerot.h.K qvod nonfit tutum, 
qvcmhbct contrajuramentumfuumvcnire^ nifi talefit/^qvodfervatum 
vergat in intrritum falutis xtcrnx. 

Ratiodccidcndicft,qviaEpilcopusncfandiflimacoa£lionejuravit, ut 
hincmeritoabfolvi dcbeat. 

L4odtcenfcm Epifctpum] Laodicea-Urbs fuit ad mare Syriacumhaud pro- 
cul ab Orontis oftio , cujus Urbis Epifcopus Apollinariusfcculo qvarto 
inulta, (cd parum confidcrate fcripfit. BcUarm. ^ie Jenpt, Ecelef. 

comttt] Comcs fuperioribus feculisidomcrat.qvod judex. Limnsc./f^.^ 
'4,jHr.pHbl.c. 4. Lindcnb 0!gg.inCloJfar,le]^.a>:tnj. 

compftlfHm] gladiis,urihabcturin antiqvadecrctali. Metusigiturnon 
fuitvanihommis, fcd talis, qviinhomincm conftantilTimumcadit, pro- 
pcer qvemetiam m integrum rcftitui potuilfct Epifcopus /. 6 f.ijvaU n.et, 
cauf 

contMrrelta] Contumelia Scnccx A^. ^eccnfi.'jftt. Sap, eft minor injuriaj, 
^vam qverim;igis qvam cxfcqvipolTumasqv.tmlegcs qvoqve nulla di- 

Snain vmdiftaputaverunt. luhocfignificatuminusdixitPontifcx.qvam 
icerevoluit. 

Hinc icitur obfcrvo L jurato promifTa ctinm Latroni lcrvanda effc-.', 
7_prOyter Dligationcm, qvxDEo fit,dumtamcnrcspromifiafitpofllbilis 
^licita. Ecfienimjus perfonacdcfiwiat. DEotamcnterminativc juratur. 
H.GtOi.dejur.btU.t.cii.n. Franik, i-refol»}, 

11. Juramcnti vinculumneqve per difpenfationem fuperioris.neqvcLj 
- |>ercommutationemmaferi2inaliamk)lvipofte, fcd pcfletamcn idvin- 
-Culum aut rcfcind: & irritura reddi autoritarc fu pcrioris, aut dvficientc ma- 
\|eria celfare aut ab co, cui promiflio fa^la cft, rcmitti & relaxari. Robert. 
Sanderfon dejuram, obttg^praUn, 7. H. Grot* </« /. n, 20, 
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III. Ju- 



Ad Dr. cretal. Tit. 24^ 




III. Jurantttftabfolvi qvidcm hoc cafu a Maj^^at uiRKfpbiie, (1 baic 
■liundede iniqvitate fa<fli& juramento vicxtortb conirattf ccDpic ; ipfaHi 
tamcn jurantem ad rclaxationemjuramenti agere non pofTe. Vidcturcniin 

vetur. f/^. Sandefion 



pqprobliqvum hoc intcndere , utfides data non fer 

' Adcap, pervenit 5. ' 

Inhoc capitulo, q vod cafu & fpccie fa£ti trancatum cfl, duae hnten 
^ detcrminationcsdivt'rlarumqv2:llionui"!i. Prima ell,utrurn fatis qB 
' 'vctjuraracntum,qv!qvodjuravit,commutatinmelius. AHirmat Ponti 




in'gv'nerede promislioncfavi.ta tondudit, noninfriiiei 
m in meliuscbmmutctur. ' ^4^2^ 



lei eam, 




-plifiumm mcuuswomn]ui.ciur. ^ ''^-'^ J^^j^^-' ■''^^'^^'^'CtZjj^^ V'^ 

^ ^ llModubit^dteft^qviajuimeiirii^ ^kffica adoAjt^ 

:f^4ebet;i^^i|^|i|u4 folvipoteft creditoriiQvito* /.>»/, **^J^^' 

'^crtd, ^'^'^.'^^::- . : ' '^^^ 
; . RatioiJ^aderidieft, qviaqvimeliusaccipit, nonhabet^deqwCw^" 
Sj^atur^cumutiqveplnsaccipiat.qvam ipfidebetur. ' ' 

Fatendum vero tll, rationcs dubitandi multo fortiores elTe ration^ de^. 
cidendi, & proptcrca Pontificis alft rtum fatis adhnc dubium elTe. bum 
enim^i, cui juratur, j us acqviritur^non debet id ei fine cjus conlenfu aufecin 
tit, Idqvedum obftare videmCanoniteimaliincittihoiitfmci^ 
'to8c juramentOjDEf duntaxat intciicupfaefttto«acdpere, q^a vidpc^ 
' pEOiddiQ^licerenonpoflicqvod trx1iuseft.A^/^PamXraymanri./i^^w#» 
ridJtb*^'^'^'^'^'»^'^' Anguft. Barbof <iW/>.f, Sed enim ftqvcntia t«tu§ 
^ vcrba reftri£lionemiftamnonpatiuntnr,qvippeqvachonuni fi£lam fnlfJ 
' ' fe prominioncm clarc oftendunt. Et videtur ifta rcftri£lro cx opinioneL^ 
mcrlri in bonis opcribusnataclTe, qvodmaximcfemper deteftata eft no» 
ftra Ecclefia. Utjam taceam, difficile cfie, in refpetlu ad DEum gradus 
' bonitatis in op^mlniaftri^ dikemere , & qyx inter etD£o magis place% 

" nwim q«fti6 

pleri pr^ilTiO debeat non adimplea conditione. £t ii;|i^aifl 
A^t autem in Inecie de condirione poteftativa eicpinrte^prdinj 
itfcil. qvis, iedaturum fa^QniQiVfiiub^Juli^0ft^i^^4^ 
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Rdtiodubitandieft.qyiaomnepromiflum caditin debitum, neqve per 
adjectam conditionem hcri potcll, ut promiirum non fit promifTum. Et 
cavendum igitur,nc atlus fit frultrancus , maximc fijuramcnto vallatus 
fit, nc in vanum allurpptum vidcatur nomcn Domini, 

Ratio docidendi petiturexnaturaconditionis, qv2eft,qvodconditio 
totumncgociumnifpendat, 6cnihilponatlncire. ita ut pcndcnte condi- 
tione niliil qvicqvam dcberi dicatur jf. pen.jf. de ptgn. l. jf.jf. de cor.fl.ptr 
l.l6.tnf.f.ie R.L, nccdici poflit, qvodinccperit dcberi cumcxiftentc de- 
mum conditione dcberi incipiat /. 21; jf. deKS.l.^t ff, df condtt. (^fdtm^ 8c 
concraftus.pcndcntcconditionencqvaqvam pcrfe£lus fit l.g.ff.deptrtc d. 
comm, ret vend. Diim igitur propter conditionem adjedtam obligatio non-^ 
dum nata ell, fcd adhuc qvafi in fuis caufis .latet, adigi ncqvit promiflbiij,'^ 
utpromiiram,qvod nondumeft.fervet.maximeqvandocxpttrtcpromif- 
farii ftat, dum conditionem adimplererecufat. 

velfi^etoyiigattone^^fiAQX^ciX. nua2,qvx nuHo juramento vallataeft, uti 

etiamaccipiturc 5. de lii ^v^rt metusi/. cdHj. c. 2. de (Uejnft. \it mjieo qvoad ef- 
ftum conditionisnihil internc,fidesnuda anjuratafit, 

Exhis notandum I AHud pro alio invito Crcditori (blvi nonpofic_*," 
PU. [oh. Guttierrezi^* juram. confi» m.p. 1. c.tp, zq. Jac Alcmann. tnpAUjlr. 
ef. V. Batth. Socin. rtg 4(>4. Joh. Koppen decti 

n. Exconditionalipromisfionetantumfpemcire, aliqvando debitum 
iri, obligationcm autemadhuccfiein fufpeufb^ 4. deKO t-td. Lcmd» 
.Gtilganett. de condtt.p. t c* t. Joh . Gccddae. ^ejfip. cap. 9. n. i6(f. 

III Promittendumqvid facere fubconditionefialterpriorfccerit, non 
obligari, fiprioralter non fecerit. Hug.Giot. dejftr,bell.&pac,itb,s.cap,ip, 
nttm i4f 

.Ad Cdp EgO 4. 

'Not2K Marcus Antonius de Dominis dt Rtp. EuUf Uff. 4. e r. ^r.^/* junu 

mcmo.qvodinhotcapituloconceptis.verbis habctur.folosab initio Epi- 
(cppiRomani fuffragancos illi utMetropoIitano fiu. fuiflc adftri£tos. In- 
devero ab reliqvis etiam univerfi Orbis Epilcopis fuilTeexa^ium, & ficPa-n 
pamomniumEpifloporumMonarcham »gnoki eportcre. QvtnfifAr-^^ 
chi Epifcopi pracftaretencntur fidehtatis &obcdientiarjurdmentam,f. 4» 
J[,detUn. ImoipfietiamPatriarchx, qviincodemdignitatisgradu cum_i 
^ . Nn i^a- 



isSi Ad Deciletal. l^T. 24» 




''Papa Romauofunt, tale juramentum prxftarc jubenrurf.*«n^i/<i.7..V. d$ 
•^fnvtleg. Hisncmpeartibus&hocreligionis vinculocontinerencccflefuit, 
qv2 diffolvialiasfacilc potuHlct, monarchiam papalem. Obrcrvetur& 
■ lioc, decretalem hanc non elTe Gregorii Magni, ncc Gregorii ll-d Gre- 
gorii VII. ytd. Carol. Molin«us ad bCr , Fratic. contra abnlus Pap,pag. 267, A- 
-deoautem principumjuraviohvithic formula ab Grcgorio conccpta.», 
utciim fummo isjurc ufurpairct dominationcm in omnes mctropolira- 
%; nos, in alia deinde Synodo prohibucrit, nc qvis Epifcopus homagium Re- 
^gibus praeftaret. Petr . dc Marca de oncord, facerd. C tmp, Ub. 6. c. 7. nunt. 8. 
\f- inantea'] i. e. in futurum, in perpetuum, in pofterum, uti cxplicat Barbo- 
fa, fignificatu minus ufitato. 
fiutluero] Fidelitashicincluditfimulfiibjc£lionem,uti cxplicatur.?.F./. 
SancloPetro] qvia Petrus ab autiqvo fund ^irc EcclefiamRomanarn cre- 
itus eft. Ipfe vcro przfens ibi fcdcm fuam ftatuerit, nec ne, multis adhac 
ambigitur. 

dminoj^.meo'] cum fervusfirvorum dici vclitPapa: dominustamen efle 
fnaliiit, qvandofubjc(n:ioncm ci prrmittuntEpjfcopi,neefirnt, qviabfur- 
dum dicerent, fcrvum fervorum habcre fcrvos, 

] eanoniceintrattbfu] qvis vero intertotfchifmata,qvibus implicatafuitfe* 
', dcs Romana, de vero & genuino Pontiticc certus ciTe potuit ? prxfcrtim-i 
^ ^um in fchismate pcnultimo Synodus PiJfana utrumqve tura tempcri^ 
PontiHcem exau£loraret, & tcrtium addt rer, qvi tamen finguli pro veris 
pc-crent &finguliduosreIiqvosdamnarenr,qvis tumcanonic^ intraiTc^ 
dici potuit ? Canonice vero mtrare dicitur hodic ille, qvi iecuiidum ccre^ 
Jnonialc GrcgoriiXV^ eligitur. 

aut memhrunf] Similiajurarejubetur vafallus^. F. 7. 

P^piitnm] multo au£liushodic cftjuramentum qvod pfxft;irenporfct 
Epifcopos. Jurantinferalia,vellefehscreticos,Schifmaticos&i\ r... 
px pro poflcpcrfeqvi & impugnare. Tanrokil. rigofeopuserut ad 
fcf vandam fcdem Romanam. 

ff re^ulaj faunarHmPatrHm] qvap fcil. Ecclcfij? univerlalis ref^imcn coi^ 
cernunt,utivult Aug.RarbofaA.r. aqvibusdiftingvit aliosqvoscunqveJ 
Canone.«;Pontificios,qvoshocjuramcntocontincrinepat. Obf: rvat ao' 
tem Joh. Rainoldus c^llo^, eum Hartrpag, mutata e& hodie ift a verb jjk 
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& pro rcgulis fanctorum Patrum, fubftituca> regaJia S. Petri : pravo fcil. Cc \ 
Pccro minime conveniente ufu. 

Jalv»ordtne meo] h e. qvantum patiturordo.Sedillehodiepatitur omnia, 
ctiam bellicosapparatus, a qvibus olim abftinueruntEpifcopi./ W. Claud. 

* Efpencacus/. -%ii<£r<//»r.^. 

y4pofiolorHmhminA\ i.e. fcdem Romanam, qvodPetri&Paulioffa ibi rc- 
lervcntur. 

y?/j^i»//i4«»M]id hodiemutatumeft, & conftitutum utpropinqviores 
' trieimio, remotiorcs omniqvinqvennio, remotifllmi qvolibetdecenni» ' 
Romamveniant. Qvidautemibitumagatur,exponicMarcus Ant. deDo- 

^<c/jwf?4£t/4n^r//4] Obje£lum invocationisreligionc tantumDEui 
j eft.nonEvangelia. Toleraritamenhaecpoteft formula, utintelligatur, 
»* qvem Dtum inteftam invocemus, nimirum illum qvi in Evangclio fefe 

• manifcftavit, & falutem nobis offlrt. Rauchbar.p, 2. 2. rt,f2^ Franzk. t$f^, 
dijurejur rt. /f. ^ 

TolcrariYerohoc pofletjuramentum, qvanqvamadhuctumfati.spor- 
. tentofum & anibitiofum, neqve Epifcopo (atis conveniens fit,/i intralimi- 

tesRomana: dioccefeos confifteret. Ac rero, qvod id ab univerfis totius . ^V' 
' OrbisEpifcopisexigatur,idintolerabiIcplaneeft,&infignety annidispa- • 
palisfpecimen. PapamenimtotiusEcclcfiaeeflecaput ficEpifcopum Oc- < 
cumenicumconftanternegamus. NcqveidexreefletEccIefiae. f^td.filH^ ^ * 
ir/, exereitdtio noflra 7. dtjur, maj, n, iS.feq. ffe^nf, Rob.Abbot. defu^em. pote/f^ 
rfg.prteUfl.i^,^^'^» ' 

Adc.NuUusj. 

Intelligendum hoc eft capitulum,pcrinde utantecedens 'dc jurarocnf» 
' €deIitatis,talefciI*nonhcereEpilcopiscxigcreabfuis Clericis. v 

Ratio dabitandi poteft peti ab harmonia & rclatione, <)vz inter Papam 
' Romanum&Epifcopos,vicisfiminter Epifcopos&CItricosintercediLj; 
qvx enim |ratio movet , ut Epifcopi jurcmPontifici Romano fidelita- 
tem ea etiam movefi, ut Clcrici fimiliter fidelitatem jurent Epifco- 
PJls . ut fcil. totura fyftema politiac Ecdefiafticx in uniformi fidelita- 
te con(ervctur. Ad eundem qvippc modum in politia mundi ma- 
giftratusprincipibusj&reliqvifubdiriviciflim magiftiatibus jurant, ut-# f 

' - ^ »' ' 
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Ad DecretaC TiT. 24. 

tbta compages in fidc contineatur & fibi invicem rcligionisvincul o^ 
vihciantur* _ ^((r 

Ratio decidendi pctenda cft ex ratione ftatCis Pontifidi. Papac enim ar- 
.canumhoccft,ut omnibusmodiR cavcat,neEpircopi, infuaqvisqvedioe» 
cefi Papx fibi partes fiimercnt. Fieri autem id facile polTet, fi ut Epifcopi 
Pontifici Romano, fic alii Clcrici Epifcopis juramento adftringerentur. Et 
vifa jamdiu fuit Sedi Roman.x' nimium excreviffe Epifcoporum autoritas, 
Vcl ex unicoeo, qvod cura infpicicndiin fux dicccefcos Clericos numero 
fopiuscule haudpaucos incumberet*. Et hinc jam olim Pontifices Roma- 
ni primatui, qVem ocCuparunt confervartdo palladii loco, 8c principalis ari- 
canihabuerunt , Epifcopos Archi Epifcoporum , Abbates Epifcoporum 
j«risdi£lionccximere,ut'certasita haberent perfonasfibiobligatas. Petr. 
Svav. in htftor, Cortctl. Iritl. lih. j.f. 186. f< i4i. l>Ie ergo a rcliq vis Clericis, qvi 
exemptinonefient Sc per qvos Epifcopi facilcres nova": moliri poflcnL-:, 
metuendum fibitffct, prohibuit Pontifcx, ne Epifcopus Clericos fibi jura- 
rc compelleret. 

Excipittamen Pbntifex cafum, fi ClericoalicuicommirtafueritabEpi- 
lcopoadminiftratiorcrum Ecdcfiafticarum, qviafcil. tum intcreft Ecdc-- 
fiae, ne bona dllfipentUr.- Et talejuramcntumeft ncCefl*ariumi' Guiliclm,- 
KtAoAViJtreb:EccUf.n9n4l.^v^ll.^S.tt,4: 

clertcosfuei] ClericiVocabnUim hic g^encraliter accipitUr; utihtclligan- 
tUromncsilli.qviinEccIefiaDEi deferviunt,cum alias prb fubje£la ma- 
tieria faepc rtftringatur. ('^id. A. h^ho^^ de appeHativ. vocah.CUrictu,- 

eiifpenfatie'] i.c. adminiftratio> qvod adminiftratorcxpendatpecuniam,»^ 
vel qvod rationcsdilpcndat, i. e.procuret,Scconfiderct,caJtulumqvc du- 
cat. A.ndLT. MQ\2Lt.adl.i66.jj.dey,S,' 

Notandum hinc eft fulcimentum moriarchiae papalis*,. qVac fuftineri 
aliternonpoterat; nifiaccifisviribusEpifcoporum. Etcredibilccft auto- 
rem hujus dccretalis UrbanumYqvi (ecundus diciturc A"* ^-7. & tcrtius 
fuita GregorioVII. primo tyfannidis papJiIisfundatorcO^liimadvertifle, 
cxCIericoruminEpilcopos fuospropenfioncnimia, pcriculum aliqvan-; 
dofijdipapaliimminerepolTc&hinc indu£lum ad decfctalcm hanc con- 
ficiendam, ut fibi profpiceret^.ac mOnarchiamfibi'reIi£lammagiscon- 
firmarct. 
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Ad c, dcbitores 6. 

Deciduntur inhoc cap. tres diftinfta: qvaeftioncs circa promifTas ufuras.^v. 
Primaeft,numcogidebcatdebitor, utfolvatpromifsasafe ufuras ? Ijqve'^ 
negatur. 

Ratio dubitandi eft,qvia ex omni promiflibne nafcitur obligati©; ex ob-- . 
ligatione aiiio : ex a£lione coa£lio, five executio. 

Ratiodecidendieft , qvia ufurxdc jurccanonico^plane funtprohibitK.- 
cauf. 14. per tct\ Ubicunq vc autem lcgis prohibitio efl, ibi prominio legi 
adverlanontenetj&perconfeqvcnsnullaindenafcitur obligatio , nullaj . 
a£tio. Qvin imo condiftio datur promifTori, & rei vindicatio proptcnj- 
Iblutam jamuluram, cujusnomine,qvicqviddatumeft, i\on tranfit irL_>" 
dominum ufurarii. H.Zocf.w.<^r«/<r,»,ij; Paul.Layraahn.fW.w*r4/, • 

SecAindaqvxftio eftde promifTionejurata , numqvidhoc cafutencan.* 
.tUt6ccogipo(rmtDebitorts,utfolvant ufuras? Ethocafiirmat Pontiffx. 

Ratiodubitiandi pctiipotcft exratidhedecidendiprimacqvatftionis. Cui 
accedic*^^ qVod jusjurandumnaturam, qvalitatcs 8t condiriones omnesejua- 
a£tus,cuiaccedir, rtcipiat;* Siicitljrnonfubfiftita^tus dcjurc Canoni-^ 
ob, uti cft prOmi(r»o ufurarum; ninil q^^bq Vc eft\ q vod confirmari poteft,&- 
hihc juramentum additum cutn principali fuocorrucf,- 

Ratiodccidendieft", qVia pti^jUramentum DeoobligaturpromifibiLfi^»;^ 
ad.otit obligatiotalis perlcftet, fi(;aditTiplcrimerit6 debeat,pra'fertim_»'w 
Cumtxpartepr'omifforisnullaadfitiegis'prohil3itio,& illc^tantum pecca-'v 
redicatur, qvi accipit ufuras, non qVi (olvit Solvat ergo qvod juravit_»,'> 
fblareligionejurisjurandl6cconfcitntiacogente,- 

Tcrtia qVa:ftio cft. utramUfuracjuramcnto promiffz 8c foliitsirrcvc-*' 
cabiliter fiant accipientis , ut repetineqVeant, Et hoc negat Pohtifex,' 

Ratiodubitandi eft, qviaftipulatorismensfinedubiohxc fuit, qvod 
voliieritufurasfibi acqvircrtirrtvocabilit^* Juramcntum igiturpracfti- 
tumita accipiendum &explicatidumeft, ficutiMe, cui juraiur, intcHigit,. 
Hug.Grot: elejur,y<ll (^pacj.^.e.ij^ ti.s. F.fufiratumhoc cft inter jCtos,. 
ut fi difpofitio aliqvajuramentb vallata fucritea pto irrcvocabili habeatur,- 
fidt Franc. de Caldas empt.^vihd. c,s. n. s. 9- 
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"Ratlodecidcndicft, qvia juramentum non extcndimr ad ca, ff per qvi- 
bus noncftprxftitum, At hk, qvijuravitfoWcre, nonperhoc juri.viiL. 
* ronrepetcre. Etpcrconfcqvcnsjurcrcpetcndi non poterJtcxcidcrc. Joh. 
*• liant Vivian.Kf.Utigiturac promiflbri.qvi juravit.&ei.lcuijuratumcft, 
' Ajonfulatur, jubet Pontifex promiirorcm,ut folvat uluras ; fimu atq vc^ 
vcro foluts fucrint, jubet compcUcre Crediiorem, ut ufuras ftt)i fohitas re- 

*^''(^vi'ver61ufushiceft? inqvitCujacius^ifc.f. qvxderifio DEi? Mcli- 
nscfetnonica DEofatisfacerc,fcddcjuriipcEnitcntiamfaccrc. QvaG vcro 
( funt verba Daniclis MoUeri /. i.femejir, c.39 n. 6.^7.) DEo. q vi in tcftimo- 
iium promimonis, & ut vindcx perj urii in vocatur . & coi refpici t , cuiq ve 
cx hujusmodi promiOione principalitcr obligatio qvxritur, fatisfiat.fi 
qvisid qvodfoluturumfcjaravit,unamanuitadet,utaltera rccipiat, & 
nonpotiusDEofimul&hominibusilludatur. ^ . 
' Sanc,fi ferioresagiturinter partes, utrpropterjuramentum intcrpofi- 
tumficridcbcr, non poteft finemanifefto dolohocmtendcrcdcbiroi^, 
qvod vclit qvidcm propter juramcnti relieionem ufuras folvcre. fcd folu- 
?as ilUco rcpctcre, q vin potius prxfumendum cft, jurafle cum fccunduni^ 
intcntioncmcreditoris. QvodfiporrojuramentumpEorcddendum cft/ 
iioblieario illi acqvifita folvcndaeft, res accipicntis irrevocabilitcr ficn 
dcbet. Hiceniraproximuseffcausjuramcnti eft.utpariatobhgationem 
ad mentem ejus', cui juratur. Expcaationem eorum, q yibusjuratuc, 
<,videceperit, non poteftnon effe perjurus,inqvit Auguftmus£/»*A-''/* 
ConfVxAVVL\.J.2.re(ol,s.n,Si.feii(l. '' ir^^.w^^ 

Okl faverMnt-^ qvia jure Canonico fimplcx ufurarum promiflio nullam u- 
furario parit aaionem, necproprie diaa obligatio nafci indc potcnt. ^ 

ccicJ,n4nt] non qvod a^io detur ci, cui juratum eft. fed c^vod officio ju- 
dicisr-usperccnfuramcompelli dcbcatad obfcrvationem juramenti. ad 
eviran 'um pcrjurium. U.ZGe£.tit.Vigell.dejHreiur,n.s6. 

Dom.no aierejuramentum] Domino, non Crcditori, qvH Crcditorinul. 
la plane acqviritur obligatio ncc a^io ; fcd qvx hic ex juramcnto nalcituf 
obliffacio,inatotaDEofaaaintcUigitur. * 

Notandumvcrocftadhoc cap. I. Promiflioncm ufurammmoderata- 
rumfirmaminducereobligationem, fccusatqve hicftatuici^ontjfcx, qvi 
falfoiftonititurprincipio,ufurasomnes jure naturalific divmo vcutasci- 
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le. P^tdM.OxoUdejur.bell,(fpttc.L2,c.i2.w,2o. IpfiCanoniftx verbisufu- 
ras rejicientes fub variisintcgumentis mordacifTimas fkpeadmittunt. rt4), 
Chrilloph ab Hi^ende ufM n^Mrar. c,4»pertot. Dixiautem.moderatas dc- 
bereclTeiifuras,h c legiiqvxinomniRcp.modum przfcripfic, confcnta- 
neas. Eas qvicxccdit, velidtantiim , qvod inexccflueft,amittit, (qvCf 
cafij admitterc poiTu m, q vod ftatuit Gailius l$b, 2, obf, y. n. 7. proptcr i! lici- 
tamftipulationemfortem principalemnon amittiOvelpartem etiam for- 
tis,'autetiamtotam fortem, uti conftitutione Fleftorali SaxonicS anno 
1625. confticutum eft. Nec vero ncgabo, pofle principem omnes in uni- 
verfum ufuras, qvantaccunqve illac fucrint prohibcre, dum tamen fua tan- 
tumidfaciat kgcnonctiam provocctadlegem naturalem ficdivinam,u- 
ti volunt Canoniftz. 

II. Qyicq vid ufurarum nomine datum fucrit, in dominium accipicntis 
transire, poIitofcil.obfervataseflTelcges ufurarias, Adeft enimjuftacau- 
fa&juftustitulus. 

III. Jiiramentuma£lnIaliasinvaUdoadje£lum cumnon confirmare_f 
ncc vahdumrcdderc; fedjuramentumexfclervandumeflTe, &fublblisre' 
ligionis vinculojurantemobhgare. f^iei,FianzkJ,2,refbl.6, Anton.Mercn- 
da/. /. controv, caff, 2, 

IV. Pejcrarccum,qviqvod promilTum eft, noneofenfu perficit, qvo 
promifit, aut promitterc dcbuit. Uti enim unum pcrjurii genus eft . intcf 
jviranduni detorqvcrc vcrbainalium lenfi2m,qvamconcipiuntaudientc$; 
(icaltcrum pcrjurii gcnus eft , ubi reite juravcris nonfinccreagtfrc, £cd 
novoaiiqvoexcogitato commentojuramcntivim declinare & eludercLr^ 
Robcrt. S inderlbn Aejuram oh/ig.pneleSf. 6. fui. 7. Momentanca igitur (b* 
lutioadobfervantiam velfatisfa£tionerajuramentinonfufficit,&proindo 
rcpetitio ejus qvodfolutumcft,locumnonhabet. 

V. Non fntis confidcratda Didaco CovarniviS m c„ ^vcimvts det>ud. in6i 
^40'/.i.jr.iiftdsconftructasfuifll'propofitinncs.(^i;Jui^antenipo!Tcpctere^ 
ijudtcc, vcl i: fcajur.imentivinculofeabfolvat, vcl utcompclf ^'' '•nnrt 
cuijuravir, w ..mcnt\irr\TLV.yct.f'tei.ff.pr,Tiotalf.f.atii^tf.j, [i). u- 
tum icartberurinbomnicontr:.ci:i, dcfiqvid folvitanie abrolutioncm,rt» 
petcrcidfinculccrioriabfoUicioiiL' poflr. (3) Pofleetiamcumal 
ftcmpctcrC; qvijuravit^fenoarcyctcrc yeUe uifufiisiblutas, imi 
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jiiravic, iL jio i vLilepctcrc abfolutionem ajuramcnto. (4 IPofTe cum,qvi 
iil's prxlidiis urinolic, d nnnciarcjudiciEcclcfiaftico dcnunciarioncEv- 
a"^^< lica.f^i.imfihancqvoqvcfe faccrenollcjuravcnc. Qvs omnia jura- 
rocntiobfcrvacoicsfaciuiit parum religiofos. 

Ad c.ad noftramy. 

Tn fpccicfjiftinon convcniuntinterfcDocliores. Aliqvicnimcompen- 
fariojicm &imp jcatJoncmFruvltuum in fortematontiahentibus hicpiauc 
fuiirccxchitamconieriduut.utjuramentum prxliicum ica iutcUjgeudum 
fir, qvoa liberatio ahtcr Heri non dcbcac, nifi mcervenientc fulutionc 8c nu- 
mcratione pccunix reali. Anton. Mcrcnd. /./. confr. t, 4.. »^ Auguft. Bar' 
bof,4^^*'.'/.7. DidrCovarruv.i'/f (fvu nvts tiepM^i, ^'P* ^•f.-f./i.ts.fif^* 
Joh d-J Caftillof4r/.^.co«/rov«f.^;-.w. 77./^^. Gdfp^CabdWm.p. i. mi/UU^t* 

22^. Aliiimputationcmin rortcm&compcnfdcioncmfxcludihicnegant» 
&admutunt, inpra:fcnticafaCreditoremfru<Slus perccpilfc&in Ibrccrtu» 
imputarcvoluiffe. Andr.Fachine/f^./.fo/'»' c»-. Et hxc opinio mihivc- 
-.f ior vidctvir proptcr vcrba ; Lt. et autem depujft sjiantbus lUt^ redtti^ 
' i/:is uoffdH h fortcr/i recepirtt, Hxccnim ratio eft, proptcr ^vam Pon- 
titi xjubctCredi orc:m cxcommunicarionis vinculo foivi. Hamqve fen- 
tcntiamfcqviturctiarn Cujacius adh.t, cujusanalyiis utifimphci(Timaei> 
itaoptima- Brcvitcr; Crcditor , qvi pignori acccpcrat pracdia Screditus 
qvosJam,utqvodiJidepcrciperetiii fortcm imputaret, donccfatisfddKim 
eirct.dc.bitoremjuramentoLonftrinxir, pcreum nonfieri, qvo minus mfe 
pigaoribushbcreutcrctur Dcbitor verdpromifTisnon ftccic, fcdpigno 
rjabftuhc,antcqva?nyrcdicori plcnefatisfa£iumeirct. Idcum iniqvu 
eil('r,jubct l^oncitcx pignora ifta Crcdicori reftitui. 

Ratio dubitandi pra:fumit-urrufnc;,qvoddebitorcontcndcrct,exfru£li. 
bus non fortcm tanturn Crcditori reftitutam , lcd haud paulo plus ci acqvi- 
firum efTc. Hinc enim excommunicatio ci ut ufurario ab Archi Epiko- 
poRothomagcnfi inflicla fuit, 

Ratio decidendi cft , qvia Crcditor nondum tot fru£^iis pcrccperat qvi 
dcdu£tisexpcufisfortcm zqvarent. Et vidcturdebitor computalfc fru- 
i:>us nullis ciedu£lis expcr»fis , qvi propterca fpccicm plenx fatisfa£bonis 
& folutionis pr^ fc fcrcbant. 
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AuHientiant] Ita diciturjudiciumEpifcopalei qvodcognitioneSc-dijudi- 
catione ahfolvitur, Jurisdi£lionem Epilcopi, qva tales non habent, qvia 
non poifunt fententiamfuamexeqvi/./.C.^ff £)>i/^.<i/»</. Sed hodicdiverH 
planc invaluerunt mores. Ant, Perez, Cod, de Eptfc, a$$d. n, 1, 

fojfefjiones] h. c.hindos, qvorum non habemus dominium, ledufura 
duntaxat./. iif.f.iitK S.Cffht Goeddzus. 

redttui] i»c«jus percipiendi anno qvolibet ccrtam qvandtatem. Idqve * 
jus intcr bona immobilia ccnfetur. Mynfing. /. Oiff.69. Roppcn. dectf. 24.. 

donec folverem] Vocabulumhocingencreaccipiendumhic cft pro qv3« 
libet fatisfa£lione, non prarcise pro folutione pccunia: numerata;. In fe- 
q ventibus enim refertur, Creditorem cx fru£libus fortcm recipere velle, 8c» 
iicut in vetcre Dccretali apud Ant, Auguftijium dicitur, velie fic cffe con- 
tentum. 

nnUumeiiravamen] (cil. iniqvum & injudum. Did. Covarruv.<^./. ir*/^, 
Senfus hiced, debitorem nolle facere,qvominusCreditor pignoribus libe- 
re6cutbonumvirumdecet,uratur. 
propter hoc] q vod plus pcrcepifle diccretui- a debitore. jS 
fnffictenti cautione] Noluit Pontifex omnino nullam dicere excomraum-^4, 
cationem , ied cautioncm exigerejubct , ubi Hcri fblet, qvando dubia ei^^^ 
offcnCa.f^t4.c.2f.X.deKS, *• d 

teUrafertem} Probe notcnturhzc verba, Hinc enim conficio, recepf io- 
nempecuniarfaftamefTecx fruftibus, qvia iddemumreftitucndumeft, 
qvodultra fortemex fru£libusperceptumeft. Aliasenimfifolutioprac- ^ 
cise inpccunianumcrata ficri dcbuiflct,omnesinunivcffum fru£tus, dc- * 
liu£lis expenfis,rertituidebcre, dixiflctPontifcx, 

y? commonitin] Excommunicationis cnim Itntentiam praccederc debenti* 
mor\\t\<inQ%c.4S.X.defentent^excom. &qvidem tresjuftisintervallisdiftin- 
aiit una pro omnibusc. 9. eod^in 6, 



Exhisnoranduml. Ufumpignoris frugiferijureCanonicopermiflruni 
nonenejnififru^lusperceptiinfortcmcomputcntur. Prohibitaenim eo 
jurecftomnis antichrcfis. t.i.X.deufur^ qva: tamenjurccivilinonimpro- 
batur. l.i^.jf.deptgn. aR. 1. 11. §. i.f^deptgnor. 

II. Fru^useosdcmum dici,qvifupcrfuatdedu£tisimpenfis,q?jtqvx- 
rcndorum, coUigcndorum & conlcrvandorum eorum gratiafiunt/.z-j^ 
fiU matr, /. §.fin, dthtret.petit, JoU, Copus defrfffiili, liK /. t$t^ /♦ cap. 6^ 

Oo 
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III. • Solutionis vocabulam efle gencralc qvandoqve, & q vamcunqve.» 
liberationem denotare. i.;^./. defo'ut. l.4.§. pe»'f r^//^^^. /. 17^. ff, de KS, 
Undeetiam profolutohabetur^qvodcompcniatumefl, l.^.C.dtcomptnfit, 
EtergoqvinromifitlblvcrCyCompenlarenon prohibetur. Nec interri^ 
ntrumqvisiolvcretantum promifcrit, anpromifcrit(bIvcrepecumam,ica| , 
ot illic compenfare liceat,hic vero non liceat, uti vuh Joh. delCaftillo^4i> r^- 
j^controv^c.i}. n. qviactiam co cafulocum habet compenlatio, qvando 
qvispccuniam folvere promifit, uti patet ixdJ,4X.decomptnJ,(i l,n.ff.4i 
liMod^ 

IV^ Etiameum,qvijuravit, fefolutnram, compcnfarepofle. Noiu 
tmahkeft Do£\orum diilinttio, uci rcfcrujit Scb. Medices at€ompen(.p.t, 
yy.if. Joh Gutticrrcz dejttram.c^njirm.part.i.cup.d. Scraphin.de Seraphin, 
deprtvfiei.jHram^prtvil,74,ntSf- /e^y. Joh. del Caftillo d, l.n, 77')t<i' Cafp.Ci^ 
hd\\m,pj»n>tHeio!i.22$, Joh. Aloyf.Riccius4ff</i^<.*. Anton. Merenda/. 
cwrr.fit;»..f.utproindedifficilefitextotopi»ionibusclu£iafi. Nos diftin- 
gvimus, utrum qvis fimpliciterjuravcrit le Ibluturum, an vero , folvcre 
^Ue a£luali numcratione pffcuni:;. Pofteriorl enun hoc cafu compenia^fll 
tionircnunciatumfuiflcputamus, qvam proindeobjiceredebitor haad-^^ 

Svaqvampoteft.utmaximeobligatio cx advcrfo poft juramentum prxiii^ 
itumcontra£^afuerit,qv6aIiascafuconipcnfaticnemfimpliciceradini6* 1 
tuTyndarus^*cffiw/?*«/li»rf.7.»,i^, • 

' V. Dcbitorem fijrtiim committcre , fi rcm, qvam Creditori prgnoris 
cansadedit,fuberaxerit. ^ to,lnp,dcoh{.fv*exdfl,nafc.Sii^iQiaiii&i{ii<:}^x^ 
tionemtenerir ' ' 

Adcap^fi veroS» 

M Smonenfcm Archi Epilcopura dcvdriiscatifartmiffgurfsconfuftns ' 
yJuraunorcfcriptocomplcxuscltPonrifex.cujus partemfecit ctiam capt.^ 
tuktm i, X. de refcrtpt^ defideratis au t difperl>*> h inc indc pl uribus aliis. In^ 
boc ca]|»tiilo agit dcjuramento mctu cxtorto, q varcnus illtid (crvanduni_» 

fir. Proponituraliqvisterrorc co»£lu«? bcneficio Ecclefiaftico fennnci-' ' 
a£fe,addito fimul juramento, dc ifto bcncfkio non repcterMioi. Difqviri- 
tur,utereorum.anneuteridhabcredcbcae» Pcnes utturatjvc difficw 
tcs icic exierum non iofubid^Cr 
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Expartcjurantisratio ilubitandi fatisclaraeft. Eoipfoenimiiumju- 
ravit, duplici vinculo(eobIigavit,&DEo& homini.qvibusambobus fi- 
tisfacienaum eft, 6c DEo in primis, ne ejus nomtn profanctur. 

Exparteejus,cuirenunciatum eft.ratiodubitandihxcoccuirit, qvod 
indignus habcatur bcncficio Ecclefiaftico , qvi idcbtinuitmediis ilhcitis 
& parum honeftis. Atmetu incuflb, qvi id impetrat , qviqve infimul 
juramentumexigit,dicineqvit,qvodbono titulo Srjuftaex causa id na- 
£lusfuerit» Excludatur.crgo, qvod indigne ftbi comparavit beneficia 
Ecdeftaftico. 

In hoc dublo Pontifex ita cauflim decidit,ut & jurantis confcientis con- 
fulat,&' illms, qvijuramcntum excgit6(perhocbeneficiumimpetravit_f» 
iliiprepterjuramentum,qvodidc6 lervandumeflcdicit qvia non vcrgit 
inintentumfalutis arrernar atqvchinc, fi nonfervetur,pcrjurii reatum m- 
ducit. Huic pi optcr iniq vitatem, qvam cocrcendam eCfe dicit per abfolu- 
tionemjurantis&rcnunciantis, & hinc fecutam reftitutiontm inprifti- 
numftatum. Ultirnumhocficontingat.utiinRomanaEcclefia fapius- 
culecontigifl*edicit,juramcntiobiervationeccflaria non eft, qviatum u- 
nico ablclutionis aSuutriusqvc confcientiae confulitur. Sed fi abfolutio 
non prarccflrcrit.fervandumuriqveeftjuramentumqvoad renurciationis 
articu!um,{edqvoad articulumdenonrcpctendo, abfolutioneadhuco- 
puscrit. 

grMviJfimo fneru'] qvi cadere poteft in virum conftantem, qvalis cft mctus 
captivitatis,amiflionisomniumbonorum,infami«E,cruciatus, & mortis. 
Qyod fi metus ftierit inanis & lcvis, tenet nihilominus juramenium,eliam- 
fiidjurarevirconftans minimc dcbuifl*et. 

refntart] Rcfutationis vocabulum in hocfignificatuapud Feudiftasfif 
peoccurrit, proabdicatione, rcnunciatione,cefllone&c. 
mfitxle ft] q vale eft omnc, q vod przftatur de re illicita. 

Noto hinc L Gravc peccatum cflTejuramentum indebite exigere, 6f exa- 
)£^orem tak'mmcrit6cncrccndum,ctiamfijuramentum ipfum juranten\j 
'■^bliget. Potcftenim juramentumdere noniUicitacflTe validum, liceL^ 
Ijon Iiciteexadlum, 

II. Juramentummctucxf^crtum.dum tamende re flat non ill/cita, fef- 
Vamlumcflre. Kobert. banderfon de ]U ffm.cbltg,f)r4UG^4j*^f"^ /<ff. 

Oo & Andff 
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Andr. Gail. 3. thf.^i* 9f i^/ Bernh» Gr« vcn. Baohov, MnreHtier^vol, t. ditf^th 
.$h,4.l't.B.lii\\ig^dDeftell.Lii.c.i3JttX _ -{l^ 

"^^, in. Redius ftatui, rcnunciationcm miniftcrii Ecclcfiaftici & refutatro^i 
jicm alteri fa£lam efte rcra ipci^m. Miniftcrium cnira Ecclefiafticum-t . 
^i^^in commcrcio, fcdur^igftus.ajjj^vislitminifter, reqviriturlegitU| 
^»^K\^iX vocatio. Pofito hoc^dCTbripfijm etiamjuijmcntum renun*^ 
dafibfifTOperadditumeflccontrabonos mores,necproinde abfolutionc-** 
.opusefle. Ant.Gome2.r#w,a.r«jf#/,f.^^.»4^-## 

^^bfolutionem a juramento^n^j^dfllfleconccdendam. Nulli 

DkO fe obftrinxit,. 



:fid6i 6c relieionis vii 



icrM 



iperiorc, qvand<K(. 
^nhabet potefta^' 
fuperio*^ 
icircum-. 




iblfiMiMM|B^p^|||^T Irritatio tamen 
qvisjnlfa^^iiisreDUs, inqvibus fubeft, & inqvil 
tcm fe obtigandi. Tum^gijjnramcntum, qvodi 
fc nullumaeclaratur,necilT5foptereaautorfitperji^ 
fpe£le abfolutio autirritatio ii^i dfi^lupatct confiit 

Ad cap. ex refcri pto^g^ ^ 

lCafustaliscft: Abbas Tremcnfls dcbuit honncmini ccrtam pecumaB 
iummam,&in majorem fecuritatem qvosdam cx monachis fuis obfides 
•dedit,&tam Abbas qvam monachi conventionemjuramento confirma- 
runt, addita hac lege ut fi obfides illi defun£ii fuerint» eorum loco alii mo« 
nachiinobftagioponerentur. Additi funtinfiiperfidejufrores Laici, no- 
bile parconjugum , qviinterpofitojuramento ndem praeftiterunt, & obli* 
gatiorti adpromiferunt. Talis conventio fuccelTu tcmporis iniqva vi{a_» 
fuitabbati8cfiratribus,qvaraeartdemob cauftm ne^^fidejuflbrcsqvideni 
fe obligari putarunc. Cumqveeade reconfultus fuiflet Poncifcx, univer- 
fbsiftos,utjuramentum{erventjmonerijubet,graviaddita pom^, nifa- 
ciant. 

Ratio dubitandi eft, qvia pef obftagian^ libef tas fionimis q vodammo- 
^o infringitur. Continetenim iftud fpcciem qvandam captivitatis, durn 
videlicetqvispromittit, in carunonfa£l«folutionislehzfiturumincerto 
toco.neqveinde moturum pedcm, doneccreditori (atisfa£lumfuerit. Id 

3vod non iniqvum tantom eft , (ed etiam injurium, dum alieno arbitrio 
cvgci&D£omancipatihomjinesperinitC4a(ur>tum Scftatui monafti* 



co ptanc contrannm.qvod morari extra morTnftcrium monacho haudq va- 
qvampcrmi(rumfit,etiamfi adidjuramentofcobiigavcritc. 13, X.h. t. 

Ratio decidcndi pctitur cx vinculo juramcnti , qvod q via non vergit in 
intcritumfalutisaeternac, ncqvc caloreiracundiar.uti /j.faftum, fcd 
primeditato&confcnticntc Abbatc praftitum eft , fcrvari omnino de- 
tet. 

Qvz in fine capituli pocna contumacibus & refra£lariis decernitur , in- 
tcrditkifciL Ecclcfiaftici,caabominandamcontinettyrannidcm Papalcm. 
NecenimuIluscjus-antcannumanatoChriftomillcfimum fuit ufus, uti 
praeclareidofteiidit. M.A.dc Dominis<^* Rtp. Eulef.l,s,c.g.n.3S>Je(j^. Ec 
omnino impium eft, proptcrdebitumpecuniarium lacraomnia prohibc- 
re, & peccantem ab omni auditione verbi excludcre. 

Ucm Sardin€nfiht4s'\ Antonius Auguftinus lcgit : Idem San£loncn(i 
& Cabillonenfi Epifcopis. Cujacius proSan£lonenfi lcgitSenenfem. 

Exrefcrtpto} qvodimproprie&extra nfum vulgarcm hicdicitur, Pro- 
prie cnim rcfcriptum dicitur id, qvod a fuperiore pro venit, uti notat Andr. 
Vallenf ad tit. X. Ae refcript» 

fihdorum] Solidi nonuna&pcrpctuafuitacftimatioSchincdifficilis red* 
diturejusadnoftrammonetam comparatio. ^iW.Rcn Y^iidcl./iewontt.Lt, 
t^22. Bachov.4<^7rf«//« difp.dedondt.th.d.ltt^ Lindcnbrogg. inCleJptr.ad 
Z^L, veter. vecab. SeUdns^ 

fi tpfi de/icfrent] velmortenaturali, veldifcenione cx loco nominato* 
Admittamcnim qvodhicfingulariterftatuic Auguftinus Barbola, difcef- 
(um talemMonachisnon fuiffe interdi6lum , dum tamen alii fubftitue- 
fcntur* 

ohflagio] Obftag!umnihilaliudeft,qv^mcoilvcntio, qva debitor vcl 
dcjuiTor promittitfefiftcre in ccrto aliqvo loco^ nec indc difc. dere vclle_f, 
don.c fiat id qvod conventum eft. Matth. Coler. de precejf. exetHt, uy, /, 
€ap.8, 

$^interra] Exmcntecnim Canoniftarum interdi£lum eft vel locale_>, 
qvod immedtate locum afficit, prohibcndo, ncincofacrae funftionesfi- 
ar>t, vcl pcrfonale, qvod immediate afiicit perfonas, prohibendo» ne facris 
participent. Intcrdum haccconjunguntur,ut 6f locus &univerlitas in-» 
tertlicantur^ qvod iDterdi£tum mixcum dicunt. Li boc textu interdiiflum, 

Oo I qva« 
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qvatcnus monachos concernit, perfbnalc ed, qvoadtidejuiiores, local&it 
Localeauteminterdt&ain graYioseft pcrfonali, qvia initto viitaalttec-» 
«tiam per{biialeiiicltidittir,iionvi€everfiu c^p, i6,dsfiittm*$xcmm. in 6, Et 
incerdi£^ dvitatecaftro, ant viUI ctiam fnburbia & contigua «dificia in- 
lerdt£b cenfentnr. rn^. eod, 

Hincigiturnoto L pa£lumobftagii cx fenonefle illicltum. Qvod fx 
tnim debirorCreditoriproroilerit, feincafudeticientis folutionis fubfifte- * 
re velle in certo loco, & mde, donec fatisfadtum Creditori fuerit, recederc» 
nolle, nec turpe qvid,nec iniqvum promittit. Dan. Moller./. i^.jcnttfl^-^ao, 

6, Carpzov,/'. g.tottfi iudef.ji, Przfcrtim cumjure Saxouicoobligatio 
ad carceres illicitanonfit, PiJLCsi^iimUSMXM^ ti^pan**» 

U. Pa^nmobftagii propteraburas,<|vi in Gennanii invalaerant, re- 
£leprohibitQme0fe. f'i^.Rece(rusImpeniir4Wi»V77«rJr.i7. &Con(litutio 
Saxonica i2,parU2% Ubicnimabufus tolli non pofliint, prudenterLegis* 
lator prohibettotumid,qvodabufibus infeftum eft, etn ipfumexfenon . 
(itillicitum. Abufus autemobftagii qvales fuerint, exponitDan.Mo!Ie« 
rus d, I, n. 7. Gail. 2, Opf 4S. n. 6, Hering. defidejMjlorsbm c. /7. ;/. 6p. Vcnt. de 
Valent. tn Parthtn. Uttgtof. l. 2. c, 2. n. Et hinc alt Carpzo vius, paclum de 
qyiolHbnum,!, dixtmos, hodi^ valerenonjoreobftagii, fedvialterius yo^ 
lantaric conventionis» Et ita fkthis fiietic» nome» etiam ipfum» qvod 
«liqviindo fine vitiis adhxrentibas concipi non poterat, re)icereacevi« 
tare* 

I IL Etiam fidejuflbrcs fe ad obftaglum obligare pofTe. £t hxc obliga- 
tio etiam eo calu vakt , qvo dcbitor principalis ad obftagium fe non obli- 
gavit. Modcftin.Piftor.^frf/?. Etficnimfidejuflbr in caufam gravio- 
remobligdri nonpolfit, poteft tamen obligari efficacius&firmius,inten« 
fivc non cxtenfivc. yid. Arn» Vinn <« J /w/?. defidejttjf. 

IV. Etiam mulieres ie ad obftagium obligare pofie. Idqve in foro Sa« 
xonico poft confl^tiAnem £lecioralem i/« pm, r. mmas dubiom eft» 
qvippe per qvametiam ad carceres mulieris obligatio probator. Locui 
tamen iQ qvemcondicitur debet edc honeftus , 8c caftitati muUebri con* 
veniens* Ut entm in popinis ^ pubUcis dxverfbriis haereat» &rendaii|u 
non eft. 

V. Differreobfidcs afideinlToribus. Monachusenim dariobies abab* 

. VI. Obli. 
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' Vf. ObllgationernObfidum cfl"eqvidemIibertatiinimicaTri,nectarncri 
proptcrea fervitutem inducere. Ptd, Hug.Grot. dc;nr, M.tf pactUb.^.cmf» 

VII. De monachis temporc Alexandri III. autoris huju3 dccretalis, lon* 
gealitcr(cnciendamcfre,acde monachis primis feculorumanteriorumj» 
Monachifmus ab initio non mtfpecies novzr€ligionis,nec no vus cultus^ 
nec ftatusperfedionis, nccfecundusbaptifmus, nccopus, qvomcreatuf 
feniiniopcccatorum,necvotum prxcise!igans8c obligans,fed modus vi- 
vendicaufa difciplinxfpirituali&^orationis d(do£^rina:. Alius plane cfl 
novusmonachifrRus poftere£^um Papatum adejusfulcrum & augmcn- 
tum formatas, ytd, Carol. Moluiaf. mU Mttb, ingrtlfi msnafitrM C dt SS. £^,(1, 

VIII. Male cx hoc fcxtu con£cI, fidcjufrorem qvi (e juramcnfo adftrirt- 
xlt,perdere beneficium exculTionis. Etfi enim de Thefi ipsamimis ntinG 
folliciti fimus,^vodhjcinparteseantDo£Urcs,8c graviterintcr fediffen- 
tiant> exuna qvidcm parte Andr. Fachineus/, 3. eontr.c. tj. Dominicus Aru' 
mzns (xireitdf, JuftintMn. n, if, Joh. Ronchcgall. adUs» S * **bt duojf^ di dn^ 
ch. rtu n. li?. fe^j. Anton. Gomez. tom^ 2, re/ol, c. /^, ». 14. Anton. Tefliiuf .<i' 
tifi66.n.4- Fernand. Vafq.p* ^«f<»»Trr.tf.;^. Capell#Tholof </«///^^.qvj c 
mncsncgant iftnmjuramenti effeflum/ Exalteraautem parfe, qvi affir» 
mant Andr.Gail./.^.o^^/r^?. w.^/. Anton. Cabricl. l.3,t$t,dtfidtjMjf, conclnfi, 
n. 46, Joh. Guttierrez. dtfHr^tm^confim. p.t.c. 23,n,2f.ft^,dx. Do^lorcs Saxo^ 
liici communiterCarpzov.^.i.f*»/?, 17, W^/.j.Berlich.p. i^ctncUiJ. «.^i.Dan* 
"MoWcr.addiii.eonfl. 17, id tamenopinor.probationislocomaleaddncitcjt-' 
fumprzfcntem, proptcrea, qvod difertedicatur,fideju(roresdatos 6cobIi- 
gatos fuincineumcafum,fifidem monachi non fervafent Ergo^tjufa- 
menrnm fidejufrorum in eum cafum erit accipiendam* Nec.proinde hitf 
bcneficiuinexcuiTionis tollitur. 

IX. MuliercTn qvx foecifice juravif folutionem nonjurari bencficio 
SCti Vellcjani. Er nincbcncfici«m hocdiflfertabeneficio excuffionis qvid 
fidcjufrorexcusfionisexceptremem opponensnon recufat folutioncm_- ^ 
iedeaTTjrecuC;^ mulicrpenxccptionsm SGti Vellejani. f^id^Ant, Ferez.Co.^* 
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Penfio, dcqvainhoctcxtu agitur, eft ccrta portio cx aliqvo beneficioj| 
vclmcnfacxcaufaadtcmpusnonautemin pcrpetuum (eparata, pendens^ 
jiproprietatc bciiefidiaqvocxrrahitur,uti dcfinlt Aug^. Barbofa dtjur.Eut. 
Ub.j.c, it. n. jr. li vc : eft modcrata q vxdam portio cx rcditibus beneficii au- 
toritate fuperioris ad tcmpus leparata, pcr modum qvantitatis & cum cau- 
faadfigndta,uti definit&mcmbratim exponit Joh. ^ orafius deojftc. Eultf, 
tap.4»^^6.ft<f. Ktfatetur Barbofa*^. antiqvioribus Ecclefis tcmpo- 
ribus tales pcnfiones in ufu non fuifle. Idqve facit, ut vel hoc nomine de 
abufibus fufpe£^tx fiant* Sane fi qv.T cum ahis olim communicatz fuerunt 
ex minifterio Ecclefiallico perceptiones, vel mcritorum dc Ecclefia vcl ia- 
opia*, vcl infirmae valetudinis vel lenedtutis videntur habuiire caufam.Ne- 
qvctumimprobaritalesponiuit. Scdcnim mvaluit dcinceps feculis ft- 
qvioribus, utrefignationesofficiorura,{eu re£lius bcneficiorumEcclefia^ 
fticorum etiam absqvejufta 8( legitima causa fierent, cu.m in finem, ut re- 
fignansa refidentiae dcbito fe liberaret fk onera vitaret pcrfonaha, mini- 
ftrandiqvc laborescffugcret,penfioncsautemfibi refervatas farpenumcro 
non tenucs interim pcrciperct. Id qvod non turpe tantum elt in Ecclcfii 
audiri,fi.'dpencdixerimlacri!cgum. f^td. Marcus Ant.de DomimsdeRtp, 
^xclefbb.p.c. if.n.ig.fe^. ficqvae in utramqvepartem difputatAnnseusRo* 
bcrtvis l.i.rtr.jfidu.cap. 7, UndeipfiqvoqveGcrmaniarPrincipesingrava- 
minibus fuis , qva: in comitiis Noribergcnfibus fupcriori leculo Oratori 
Pontificioobtulerunt, graviter derefi:rvatis iftiusmodi penfionibus con- 
qvcruntur n. 17. & \8. Ncc qvicqv^m tamcn in Concilio Tridentin© muta- 
tumfuic,nifiqvod conftitutum ftt, Epifcopatus valorismillcCoronato- 
rum & parochiales Ecclcfias centum, pcnfionibus gravari non dcbere. In 
reliqvis vero opinionibus dubiu rcmanfit , utrum una tantum an Awx ter- 
tiae exfru^libus penfioncmfaccrc debcant, utircfertPetrusSvavis»wA>iy?« 
Coucil.Trtd. lih.s. cum tamcnadid.utlicitacfiiitpenfiones, difcrte rcqvirant 
Canonifi x, ut per modum q vantitatis non per modum q votac definiantur. 
yid.Cordf.el. l.n.w. qvanqvam plurimi aliiid fimpficitcr Pontificisarbl- 
triorelinqvant. ftd. Petrus Grcgorius de^hentf. Ecclef.eap^ zo^ qvi interim^S 
nondifKtetur,refervationempenfionis,Simonfa: fufpicionem induccre-^f ' 
eiqve ^Mirganda: Pontificis autoritatera nccefi*ariam eire» 

Ta- 
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Talem penfionem Canonico Linconienfi in pracfenti textu promifcrat 
i?" Clericusj&qvidemfubjuramcnto, (edpcrintegrumdcinde bicnnium fo- 
^ lutionemintcrmilerat. RcfpondctPontifex,eum utpcrjurum ab Eccle-. 
: fia removeri dcbcrc, nifi per neccflitatem folvere peijfioncm nonpotu- 
crit. 

Ratio dubitandi h?c cfCc potcA nulla, aut fi qva cftjuramenti vinculum 
pereamhaudqvsqvam^ivetur. iftndtamenfppereftdubiQm, utruno 

• neceflitatc coatlus, an vero exmera petulantia folutioncm omiftrit clcri- 
ais,qvadere ulterioremcognirioneminftituerejubetPowil«x,neexriaffY 
da relatione adverfarii inauditus condemnetur reus. ^ffi^, 

^ ^ RatiodecidendtpecitureKcommifroperjuriOffiqvidempetuIanter ne' . 

ele£tum fuerit juramentum, q via £cil non merentur Ecclelias re^fe, qvi ■ 
■ ' iiMitcrimineperjuriiirretid« Qvpd fi vero ncccflitatc coa£lus Clfhcus ; 
.: fbivereperbiennium, penfioncmpromiflamnonpotuerit, removeri non 
^ debetjidebqviaexneceflitateqvacfiunt.noninteHigunturficr-iinfraudem. 

Vndeetiam ille,qvijuratopromifitjudicio-fifi:irnopvidcturpejcrafle,fie)c 
-/jpncefsacausahocdeferuerit*/./w.j^fvi//ifi/#/.f^^ ■ ■ ^ 

... t C4ffo«#fi] Canonicushodiedicitur,qviprxbcndam4iabet. kcCanoiii- ' 
' catusdefiniturqvodfitjus percipiendi fru£lOs reditus dcobvcntioncs xei 
- Ecclefiailics ex|ele£lionecapituii vei coUatioac Patron(}ium acqvifir 

, nemini Ecdtft^] Qvp jure Ecdefia hk a Canonico ad Gericum trans^ti 

* luerit, duplex apudPanormitanum^Wfc.f. habctur conje£lura,"vel qvod ' 
Ecclefiaefietannexa przbendz, velqvcdclcricusifieeflctvicarius tcmpo^ ' 
ralis |dc condu£ior fru£lu4im iUius Ecdcfiz. Prima potioficft & verifi- 
milior. 

^^y?4/^r4jTcxtumhiccorruptum efle j)atet ex antiqva DecTCtali, qva^^ 
> edidit Antonius Auguftinus,ubiitalcgitur. Clericus ndu%s bix.anti9S 
. nomine Eccleji^e defiinMverit^ qvos Annit plurifn^ p(^^fi^^^Jfffy<f fi^J 

los AnnitatimfoiuturuTnCfc. ' ■ y^. jt^ 

■rtgere] regerc hic non eft reg4o more imperare ftd prxdicatione verbti^V 
c;iempIogubernare6c facercea, qvx bonumEccIefi?? nainUijru^i 4^f:eaL.,/' V,!' 
Kob,\\ihot,d<ff4prtm. Rtg.p9t.pr4eUi^l. p.n^6, / . > • "'^»^ 

Adhoc cap, notandum I.in perjurii crimen omnijurc ievcre animadverj^ ...^ 
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ti. Qvpd etfi de jure ci vili negent V irgilius Pingiz.^vf/?.;?. n. s. feqTAndt^ 
Rauchbar^.^.f. j. n,s^' Carpzov. prax, cnm.tj. 12. /i^. Anton, Percz. 
f isllerfi». cw<^, re£iius tamen mco judicio affirmant Francifcus Duarc- 
nus w not.priortK^tit. dt furtjur, csp ,ss, & p(//lertor. e. j. Anton. Matths. di 
triminibus tit^ dc perjHr. n, 1. Hahn ad Ifefenbec. ttt. de jHrejur, n. 12. 
. II. PcrjurumefTe, qviiciens & prudens fairumjurat, autjuramentum 
praeftitum nulla neceflitate coa£lus violat. Pt rjurium enim non committi- 
tur finc dolo. Joh. Bapt. Bajard. adful. Clar. /. perjunum n, 10. Cclf. Bareal. 
dedol. l.s. c. 14,«. 10, Dolus autem prxfumitur cx eo, qvando qvis promiira-» 
nonfcrvatAymoCravetta confol. 6.^.96, 

III. Excufarieum&pcrjuriicrimcnnonincidere,qvicx neccfntateautj 
impoflibilitate fupervcnicnte fcrvare promiflum non poteft» Tiber. Dcci- 
9XUtr.crtm,l.6.c.ti.n,i7.fcij, 

IV* Perjurum merito excludi dignitatibus five civilibus fiveEcclefia- 
fticis. Pcrjurio eniminfamia contrahitur/.-f^ C.dctransail,^ infamibus 
jportx dignitatunj non patcntc,g7.deR.y.tn6, Dealiis perjurorum pcenis. 
4 f^/</.Phanuccius dejurejur^ part^ S' ntcmb. «/^.Carpzo V. tn prax.crhn. tj, jf6, 

V. Ipfijm' Pontificem Rom.perjuriicrimcn incidere,qvandorecufat_» 
ftare promifBs, qvac ante Pontificatumin conclavijuramento firma^it_». 
Scde enim vacante ( funt verba Petri Svavis m hiJlorXonctl, Irid. Ub, /.)(bicnt 
Cardinalescapitaqvzdam reformando regimini Pontificioin formulam 
redigere, qvae finguli fecxaftc fcrvaturos jurant, fi forte ipfi Pontificatum 
obtineant - licet omniumactatumcxperimentisteftatumfit, nemini pro- 
pofitumjuramentoftarc.qvod ftatimabelc£lione in Pontificem profite- 
. anturfenonpotuificobligari.vel ipsa afiumptionein pontificatum folu- 
tos facramenti rcligione &c. Pudeat vcro vicarios Chrifti, q valcs fc )a£ii« 
tant, iftiusmodi illufionum & pefnmarum fidei datz corruptelarum, 

VI* Exjuramentopromiflbriofi non lervetur promimim,infamiani_» 
ipfojurc contrahi. JuU ClarusjT* P*7«r#«w v. Hieron. deMonte definb. r#- 
gund. c. 6s. n. i.g, Joh. Bapt. Plx)t. dein lit.jur. J. 17. n, Vincent Caroccius dt 
jMram. decif.tj. t. p. n, 22, 

^ VII. Ex hoc textu Cujacium non fatis prompte colligere. bienni cef?a- 
tibnem jure Canonico reqviri, utEcclefiaapenfionarioadcum , qvi ei 
concenit,recurrat,uteicommittatur. Ratioenim remotionis noiitamex 
cciTatione bienni» qvam ex commiiro perjurio qv.^Kucuf*. 

■ ' Ad 
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*acMiipiaiidH}verib. Conftkucum lberatinC<»Gi]|oLatefancnfi,ne> 
penfio autccnfusalAntiqvis Ecdefiz impofitiiBMi{|e^ar,nevenovus im- 
ponecur, uti habetur r* 7i X. d* ctnfik. Hoc non obArviintes Monachi qvi* 
ulamin AngH3,qvijusconferendi Ecclefiam five pjirochiam habebantL», 
majorenvfolito penfioncm cum exaftionejuramentiimperaverant. At 
cum Clericus illeEccIefiamfibicommendatam regerenon pofTetjnifipoft 
-nominationemMonachoru inftitucretur & inveftireturabEpifcopo , no- 
yo cum juramento opus fiiit, per qvQd.ab Epifcopo adftrin^ebatur«(e non 
in^orempfaBfiiareVette ^ptnnommy^ifkt^^ 

fflnii. - Diioteitw>^<c^^ter(e plijznentjuranieiila>utruniprzvaleM 
debMt^coikftlKns Pontifex.i0^jofidi^Ma]ndumpotius efie^fed indignos 
tamen mnlteM cfieivUriiQiita jnraiftn^ flcproH^ 

^ilebere. ^ . /.' ■ ? , • ' 

• Ratio JubUandi eft , qvia iilter duojnramentay^qrz fibi invicem refiir* 
gnant.non pofterlus, iedpriusfervaridebet,<»Tf.f.^/. iff/^«4.r.Ratioratio» 
nis eft qvia per priusjuramcntum alteri jam qvzfitum^jQ3»qvodfiib&* 
qvcntejuramentocontrario intervertinonpoteft. ' 

Ratio dccidcndi cft, qvia pbfterius jtiramcntum Sc.Tationc nititur 8t 
conciliiLaterancnfis autoritate,prius vero cx cupiditate proceflit, Racid 
autcm prohibitidnis inconcilio Laterancnfi fuit, qvia Clerico titulario 
profpiciendum eft, ut tiintfim hzh^ix . qvaAtuM ei nierit neceifllbium , e 
contrario^er4&j>rav2liominum cupiditateslcotfreends fbn]^^^ 
COsreditusininiftrantibusdcbitosimminuantv&aVaritfiSinilh^ 
ciant. . PQtius igitureft,utnulli plane ccnfas libvitef^impibnantur, autiaf* 
tem non augeantur, qvi im)i>ofitij^mfun^ q^i^.iitjirbitgoidrelitiqvatar 

coliatorum&patronorum. " " ' ... ' 

alifvi4benefiat'\ beneficium alias fcindi 8f dividi nonpoteft. Ethincvo* 
lunt, pcnfionem per mcdum qvotx imponi non pofic. Sed obfcrvac» 
Corafius^y.c. n o.cxconftitutKM^cqvora nondividibencficium,iidtuni 
demum f:indi,qvandoex unoduoifficiuntur. 

frdt€r foUtamftfiJmim} qvx alibi n edia eft pars fi:u£luun%4d^ tcrtia^* 

• • • • r Pp * • * ■'" Ut 
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nvantftatc penfionis conftKiiallwP^™ * ^ _ 

A^plerrtnwveMcfturadititor.' ' • ? ^ * i 

ri i^fttjtttkf] E*bi6verbisnodurafibineait Aoguftmus Barloftv^l«od 
«rfine perjuriunt vatidumprrfupporfatjuramentum, & hincjoonficteYa' 
lidum fuifTe etiam prius juramcntum , fed eatenus tantum , qvitenos • 
obligationcmpfoduxeritin foliusjurantispra:judiciurii(ad ipfiiis titenUi 
Sed ertlm hac fatione facile V\iL aiXi{y\d€oifm)Xxm 
tim ctimeircaofflcium«5ilffi*fcl«jW 

tinuenttir. Qlinpod»«Wii*lweftoBm Jolu Bapt. Viviano^rffcirf^ 
liMiHf ^udjtirara^itwiiplancfuiffeiljicitam eide.ieiUidii,iiec pMMl 
^^ i f BHfliiHi <t)Vod antem htc dicitur perjurium commuiam) taivaietM» 
^EJilf^, f»ipU<K.gffi perjurium. Unum propri^ di^um, qyod Veii* 

£i^'caret: alterum qvando qvis dere iilieitajurattertium, fi qvis finejQ? 
Ha cauHi dcmere jurat. Paul. Laymann. Iktol. merdL Itb, ^fr«i.c^f^ 
«w. Perjuriumigiturcujushicfitmentio,cxfecuudogenQrceft. ^^**^ 
^tcmfeqv€ntia^fx^«<^^'»<M»i'»/««', expUco.^iwviliaWBaiehypO^ 
ricipofitaia^voa vefei^ Ecd^faW^pAai » t)ipm otc ri.^v|l^ 

tx hpc tm^ coUigo U ramifteria Ecclefiaftiea rionWe vafi* fiommtinl 
^bidini & Widitati expofita , «c turpiter agefe vcl patf oriuW v^m^n 
«ihiiftrura. dvimunusiftud inftrumcritumavaritiarfuie fkit ^^*"^'-? 

n, fnter (luo juramenta cOntraria przvaleie id, qvod iegtbu^cfonfbr- 
fieeft, in a£Ubus verpmdifferientibus id, qvo^prius prxftitura eft. Qvofl 
meges nroi^feote^^aiiyoBts^^^ vmtt 

. 81. JnefeDftemorum aubia rccte qecidi tum exfecta rsiriOfil^sratnB^ 
#fti<jaMfefl£^ antSdVitafii, pofieo, ex Scrlptura Sacrl, qv« ubiqve^^ 

fririusficiefcdefchi*!^^^ ^ * : 

Adcap.cilmc|VidarnT2. 
Cafus inaritiqvS DccretaU ponirurifte, qvod Epifcdpi qvidam fub ju- 
jlill^llviUjU^fi^^ P<on^eniU^eamtairi(en 





Re/pbflpk Pi»iitifex cosetTe pumciMbi^8e ifvkfeoi tanto grafius« 

majori emincnt di^nitate. 

Ratio dubitanda peki peteft ex uAi confvettidlne , recundum*qvam 
TiUores perfonac gravius, honeftiores vero lenius puniuntur. Qvam in 
-rem ex jure Romanorum legi poffunt /. 9. §. i/. l. is» /. u, /. x. /.i/. Jf . ^'(S 
3.efp.^.dep(xrjt VideturautemArchi Epifcopus Pifimus, ad qyem Dccre- 
talishzcferipta eit* inconfuitationefuanontamdepcEnadubius fuiiie^* 
qvam declinaie voluifrejodicandi a^iim,& hoc inttadiflef ab ip|bP4i|i« 
llfite coiidefkiiiarentur Epiicopi perjuri. 

Ratiodeci^di petiturab atrocitatedeli£xt,&ex malocbnie^aid. il'; 
ttoeitasin eo confiuit, q vod exceUentiiis crimeii fiat, fi id digna veneratio' 
ne per(bna commktat. Majore enim reatuddinqvit, qvi potiorehonore 
frmtur, 8tgraviorafacitvitia peccatorumfublimitas peccantium cnuUtf^t 
i/.f.i. Malum veroconfeqvens hoceft,qvodexempk)Coriim, qvicaetrris 
di^nifareprajftant, alii adfimilia facinora pcrpetrandaproVoccntur.Hoc 
igiturfimetuatujr in dvi&te, coercenda eruntdeliciiaatrocioribuspoenis. 
NeC qvic^vam obilat ratic^ubitandi, qviaillis cafibHs idem przfupponi- 
tarutrobiqvedeli6hini,€c tta perlbnaB. honeiiiofcs mitins pnniri viden* 
inrtantum iiiTpeciem, eoni^tamen poenz ipfk qvantitate inter ie non diSsp, 
rant. At in h<n: noiko textu noneft idem dcli^^um fecundum eandem 
qvaiitatem, fed gravius id eft, & cxcellentius, fi ex propofito committatur 
a viro indignitatcconftitutOjqvam fi committatura perfona aliqvainfe- 
rioTi.f^t^. Hahn tn if e/enbec.^ejH/ht.^jur,nji.$»firi.l)anAd fc.cft opcra,ut hz& 
pGcna,qvzipe£lathan€ia:fionemfilIatxof{enfk ilt proportionata. Qvod 
|]j0o^et,fi£]pifcopHs non alicer puniretur^qvanClipricift aliq vi s inferion» 
' i^miMi] t)ignitaf is vocabulnm hic generaiem 8c vul^atem babet dgni* 
ficatnm. Alvw vero apud CarK>nUlasugniiicat4idi^yii&ationemrerninf 
(cdefiafticarum cum jurisdi^lioaetf Barth. CairtbageBaiiiri|^<S/«'ir*/ifr,C(^ 

wni,Ut.deprabend.^dign,obf,4. 

Hinc norttur l. l'(cnas commcnfurandas efie deii£kis, & cTa 
ram,utal:j lurfona necmajori nec minori pccna afficiatur, fcdutcuilibct 
deliiiqvciui iqvuiisdclictopcena imponatur. Ut maximeigitur diverfi- 

I as pcenarum in diverfis perfonis eile videatur^ fi nude & in abftra£t<> 
^fum iU^^^v^fiiitiaecur ,^e£ks^ ^onaliatameaiwediitria cft, fi in 
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concretoadhoc dcnunc fpeftes „ &in applicatione ad perlbnanaiciclm- 
qventem» f^ni^ Dn.Struv. *nSjint^m.ex€rc. i.n.st- Franzk.m,<^/«^, €fy«r» 
vMm.ji^ > u i ••: "^Mu^jr.. 

IL Crefccntibus deli£lis augcri deberepocnas. Cum cnimfrnisporrfa- 
irum in refpcftu adRemp.hicfit, utavitiishomines dererreantur & tran- 
. qviU? inter fc iri civirate vivant, tanta utiqve in dcli6b ftatuenda cft ooc- 
na, qvanra videtur fufficere ad abfterrendum homines ab hoc deli^o« 
Qv^nJo tgitur ingens eft periculumabea,qvi deliqvit, fic talia hinc pe- 
tunturinvitamentaadpeccandum, qvxreprimi, niliacribusremediis ne- 
qveunt, acuendx & cxafperand* funt poenx» etiam in primo delinqvence^ 
nelatius(erpat,qvodmetuitur,malum» v"..''^"' 

Et haec de parte textus priori. ■ . ->.^>> 

In pofteriori parte perhibentur nonnulli juraflTc, omne ft» commerciuni 
pofthac evitare vellecum parentibus fuis 6c fratribus , nullaqve (e amplius 
praEftitu-osoflicia,qvinnecverbaqvidemcumiis commutaturos. Qy«- 
lebatur, num obligare polTit tale juramentum ? Refpondet Pontifex, iliici- 
tum id eHc 6c contrarium rationi, acqve idcirco lUiusmodi jurantibus pce* 
nitentiam efie injungendam. 

Ratiodubitandieft, qvla officia humanitaHs parentibusSc propinqvis 
debita non videntur itancceiTariaefre^utomninonon pofnntomitti;Qvid 
enim fi peregre q vis abfucrit, ut phyfice impediatur talia officia przftarcL^? 
Atqvxexphyficoimpedimento nafciturexculatio, curnon ctiamnafca- 
tur ex impedimento morali per juramentum caufato. Prxcepta enim of- 
ficiorum affirmativa obligant ad ea praeftanda non fimplicitcrfedcum_j 
polTumus, & expedit pro exigentia circumftatitiarum. Potior igitur vi- 
detur ratio habenda eife juramenti,qvam officiorum propinqvis non Hm?' 
pliter & abfolute debitorum. 

Rdtio decidcndi eft( qvia tale juramentum, & a£lus iple etiam non jura- 
tus pugnatcum praeceptoDei, qvod jubet dil'gere proximum, non na- 
JilLiiliQtyrr^amore.qvaliscx naturalilumine erga proximum elicituc-», 
fcdetiamfupernaturali 8ccoclefti,eoqvemultoaraentiori,<J4/.f;«. Male 
i^iturinferturex impedimento phyfico adimpedimerttum morale, qvar 
plancdiverlafunc& innullo planeconvcniunt. Necimpedimcntum phy- 
ficum ita ex intentionecontrarii nnrcitur, uti nafcitur impedimcntum mo- 
ralc. Qvo J fi aliqvis ideo peregre abeat, ut ab operibus chaiiutis excm- 
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ptus fic, non minns cum peccare tertum eft, qvam eum, qvi prxfens ncgat. 
Prj;;ccptaenimaffirmativ? ira femperobligant, utnunqvam admittanL^ - * 
intentioncm contrarii, cujus prmcjpium in ipfo exiftit intcndente. 

ii[>«iM4;f/Mr ftr /« ^yf^iMm] i.e.omne officiumaebitum, tum qvoadrevcren- 
tiam8camorcm,tumqvoadrub/idia vitx/. ^.C.depMtr.poufi, 

<i4»/J/t/f»^.y«»fjnb(blutionefcil.declarativanullitaris vinculi, non abfb- 

lutionevincuUdiiTolutiva.qvippeqva opusnoneft,qvodjuramentum-* ' 
ex fcfiiirticitum. Aug.Barbofa /i^^^.r. 

;»af«</r»rM] i. e. parna, qvac alias (atisfa£l*o diciturc. p.A', «^^«pw^^rrw//^^ 
C nf. c, s, to£U m ' . '. ' 

ExhoctextunotoI.Parentibusjurenaturzdeberireverentiam,obedi- * 
eiKiam.Scqvjcvishumanitatis officia, f^tel. Svlden. dejur. »Mt. l,7*c.i. nec <. 
iHis tantum, qvi in primo gradu funt, fed etiam ultenoribus, qvod im|>ic •. 
negatThomasHurtado/r./.re/<//.if;w.je#, Qvatenus autem parcntibus - 
obcdicndumfit,eIeganttrdifputat Agellius/.-z.f.y. 

II. Amoreni proximi ita homini imperari, ut ne qvidem per juramen- ^ 
tumcum declinareqvcat. Qvienimjuravit facere id.qvod fine peccato •' • 

6erineqvit, tantumabtft.utobligeturadidfaciendum, utpotiusoblige- .. • 
tiir ad non faciendum. A'm/. Rob. Sandcrfon juram. fr<U^i^3.fcCl, s.fi^, , ,*' '* 

Ad c. Sicut 13. 

Circahoc capitulum przmittendum eft,Monachos olim monafterio ^ 
non fuilTe ita alhgatos, ut non licuerit eis ftationem mutare, & vel fun£lio. 
nem aliqvamEccltfiafticam capeflcre velahud vitac ^enus eligere.*Sed fe-^ • ./ 
qvioribus temporibus introduaum eft vinculum t lum votorum mona* * » 
fticorum,Cncqvibusdcincepsnemomonachusdici p9terat,&tumincru- ^ 
di cccpcf unt ita , ut monafterium defcrere profeflloni contrarium habere- - ^ 
tur* GJujus rei origincm Bencdi£lo Monachorum Italicorum proavo 
transfcribitPolydi-riis M\rg\\\ustU tnventor, rer.1,7. c 2. Vidctur intcrcau- 
ias impnlfivas fuilTc cciam ifta, qvodfe rebusciviUbus&iudicjariislacpi- 
Usculeimmi.fcercntmonatihi, 6c publicam haudraropaccmturbarcnt.uti 
oftcnditf; ijvt^am^c. tie pr^fet t.um li. <f. 1. Qvae & ratio fuit. qvod Thcodo- 
fiiis Imp. eos Urbibus cxcIuferit/,/.C, Theodof dc monach. ubi videripotcrit 
JacobusGothofrcdus, * • . 
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ReccutaScprobatjihk Moiiachorum inclufionecjvxricocpit inprxfeii- 
trcapiculodejuramcnto,qvodPrix)r monaikrii cujusdim calorciracun* 
diiC juravcrat, noUc fcin lilo monallcrio mor?ri amplius.qvamdm mco 
ctiret monachus, cumqvoeinonbsnecQj^vcnicbat, utrum talcjuramen- 
tum vimobligandihaberet.anminus? . 

Katiodubitandieft.aviatalejuraraentumnon vergitin pcrnicicman.i. 
mjc.aut falutisxtcmaecictrimentum. Ncceni:nmonachorum iftainm©- 
nafterium inclufio cxjure divino eft.fedcx mcrojurc huraano poritivo. 
qvodahterfehaberepoteft. Et qvanqvamiracundix calorcjuratumtu- 
erit, non crit tamen juramentum omnino nullum aut iavahdum,cumnoa 
deficiatconf.-nfuseiiaminirato. , „ • • • 

Ratio dccidendi non una eft. Primo enim monachus lUe qvi juravit, 
non cft fux poteftatie, fed (yus velle6c nollc a fuperionsarbitrio pcndetXJ- 
. tiiffitur^qvialienaepoteftatifubjeaus cft, non habct poteftatem fe obli- 
' aandi in iis rcbus, in qvibus fubeft :ita nec vahdcjurare potcft. Deinde-» 
furaraentum tale cft profcflioni monafticae contrarium. Sicui cBim pifcis 
fin« aq va caret vita : ita fme monafterio monachus c. pJacu$n4. <f. u Tertio 
. puenat hoc juramentum cum regula B, Bcnediai, qvatjurare omnino 
probibet, uti dicitur in antiqvaDecrctaU. Aaus igilur, qviommnopro.- 
hibituseft,nonpo.tcft vahdaripcrjuramentnm. " • 

PrtQv'] Prioreft vel conventualisvclclauftrahs. lUe cocnobio praeelt,in 
flvononeftabbas. Hicfub Abbateeft,&inejus*fentia prxeftmonacliis 
Petr. Gregor. dt bcntf. EuUf.c. 10. vnm. 22. Hic clauftrahs inteUigitur. Vi- 
^etur enim Dccretalis ha'c fcripta ad Abbatem, per verba : Monafterii 
tui 

vtrfctdoprcfftoms]c{viii\tQi fisites profeffio. difcipotefl exinftitutionibui 

LanceUotti/.i.m.;?o. - . . ^ . 

flabilitatii fu^] h. c propofitum non defiyrcndi nipnaltexium, fcd con » 

ftanterincopf^fevcrandi. 

Ad hunctextum notol. Juramcntum caiore iracundiz pracititum eilej 
GvidemiUicitum, fednonfcmperefTenuUum, pofito,fieri de renon ilUci- 
ta Robert. S?.nderfonW#;«r^»».rrf/.4./ffl.4. Nccenimyerumeft, qvod 
Tolunt nonnu^li, iratosqvoad effc£tusjurisfuriofiscomparandoseflre->* 
SuiU qvippe a£liones eorum voluntarix , eftqve principium agendi in 
iDfis* lciunt etiam circumftantiasaaionis fuae, ^ut ut maxime ignorent, 
^ ' , cau- 
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caufa tamenignorantixin ipfis deprehenditur, ^td.Ant. Vlmhx. <iccrim, 

II. Rationes decidendi pctitas cnbexprincipiis Pontificiorum , 'qvac iaj 
noltris Ecclefiis haudqvaquam recipiuntur. Votaenimmonaftica, qva- 
lia horiie in papatu nuncupantur , & fidci & charitati Chriftiana: funt ad- 
verfa. Etqvia contra Scripturam S. inventa funt, ipfa tota damnabilia-i 
funt; qvianonfunt in poteftatchominis, proimpo/Tibilibusmeritoha- 
bentur; qvia fupcrftitionercfertafunt, inter fupcrftitiofa merito referun* 
tur. In noftrisigiturEcclefiistextushicnuIlumhabct ufum. 

III. PornjEfinem e(rc,nontantumutcmendeturipfc,qvidcliqvit, icdeti« 
am, ut a fimili deli£lo deterreantur alii, Re£le A Gellius /. 6. c. 14. Peccatis 
puniendis trcs funt rationes ; emendatio peccantis, vindicatio Ixfi , exem- 
pluminvulgus, 

Adcap veritatisi4, 

* Clemens ni. Pontifex Rom. remiferat Gulielmo II. Regi Siciliz homi- 
nium, five juramentum fidclitatis, ad qvod ille, ut vafallus Pontiiicis tene- 
batur, (cd id nonremifcrat Gulielmi hcredibusSc fuccefiQribus. Mota_» 
hincfuit in Gulielmi Confiftorio conrroverfia,ficubi Gulielmi fiiccefibres 
juramcntumiftudaliqvando praeftitilfcnt Pontifici, utrum ifto Pontifice 
dcfunfto, id novo Pontifici denuo , pracftarc tcnerentur. Et refjDondctL» 
Pontifex, fufficere, fi uni Pontifici id prafftetur, ncqve erga fuccefibresi^r 
itcrari oporterc. 

Ratio dabitandi cft, q via contra£lus feudalis hanc habet fineularcm na- 
turam, qvod alrcrutro contrahcntium fivedominus is fucrit, nve vafallus 
mutato, rcnovari dcbeat. Conftat autem contraftus f^udalis inveftitura 
five folcnni feudi concenione, q va: fit a domino, & fidei promilfione jurata, 
qvae prxftatur d vafallo. Scq vitur crgo, etiam domino mortuo rcnovati- 
onem talcm fieri dcbireJnxtar./'..'^.C^#<?. hd.Dn,Stxuv, dsfp.FcMti^io.tlt, 
/. LudwcU dcrenovut. inrcfluur^c. 1. 

Ratio decidendi eft, qvia, qvijuravit,(edomino fidelem extiturum , vi- 
detur viiftius jurjmcnti fucceflbribus jam (atisobli^atus, utitaevitari 
poflit juramenti ircntio. Maximc, cum hic jurctur m re ad dignitatem-* 
pcrrincnte qvocafu ccrtumeft, obligarijurantcmonmibusindignitate-» 
fucccflbribus» 
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• <i//iif /«r4r^] ue. fuccefToribus. Sufficitenimunijuratumfuiflc» 
catholtcU'] Sinedubiohic fubinnuit Epifcopatum Papx Oecumenicum, 

totiesanoftratibusconfofrum& refutatum Alias enimvocabulumca- 

tholicus idcin dcnotat, qvod orthodoxus. Jacob. Goihofred. 4<^/. a C»<rf^ 

Theodff.dtfidtcuthol, 

hemA^tt] Rcdlius hominium dici notat Cujacius in prooem. ad Itb. 1. Fend^ 

Uti ctiam in veteri DecretaH h. I. fcriptum eft. Dc vocabulo homagii vi- 

deri poterit Georgius Ritterus de homa^, cap. t. 

Hic veronotandum I.PontificemRomanum&proeo Cardinalem Ba- 

ronium Siciliam Infulam Romanz Ecclefiacfeudum venditare.fed id ne 

gaffcnoftrohoc fecuIoHifpanixRcgcs,&hoc nomineBaroniiTomumj 

annalium undecimum profcripniTc- Refcrente Gabr. Barth. Gramond. 

lib. I, htftor. Gali, 

II. Juramentum ex parte pracftantis effepcrfonale&ad heredesnon_* 
transire,exparte vero rccipicnciseflcreale h,e. transmisfibile ad hcrcdes, 
ctiamfi hercdum& fuccclibrum plane nulla fa£^afuerit mentio. Didac» 
Covarruv inr, <jvamvudepan^in 6. p. i. i^,s, n- 7. fe<jij. Auguftinus Barbof 

k, /. Gvid. Pap. deciC^ 414. Andr. Gail. /. i.obferv, 27* n. /. 35" 

III. Decifionem hanc Pontificis plurimis rainus confentaneam vidert3|? 
juriFeudaIi,qvibusproinderatiodubitandipotior habetur. f^td. Gothonj^' 
fred. Anton. dtfp. Feud. s. th. 2. Ut, B. Struv. dtjh^ Feud, 10. n, f , a qvo tamen 
ha£lenus difTentio» (jvod ftatuit, textum hunc non facere mcntionem 
feudi, nccproindedejuramento rationefcudi prarftito accipi pofie, Con» 
trarium enim patet ex veteri decretali c. f . eou. tn 2. comptl. 

IV. Juramcntum Vafalli non ita efle neccfTarium.ut ficubi id adomino 
remifTura fuerit, feudum non fubfiftat, 2. F. ?. e^^^ Rofenthal defeud. cap, 
cpnclttf 66. Et qviahincjuramcntumadnaturaliacontrartus fcudalis ex- 
terna pertinet,qvac perconventionem mutari poflunt,non neceireeft, uLj 
ftatuamuscumUdalricoZafio^^ip/^w^^/yrfrr, per remiirionemjura- 
menti feudum degenerarc. * ^ 

V* Utmaximejuramentumrcmiftumfucrit, vafallum tamen nihilomi^ 
nus ad omnia ea obligatum effe, qvx aliasjaramentg feudali contiucntur» 
Ludolph. Sthradcr.^/tf/w^^^p.^.f.r.w.^-f. 
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Adcap.verumij. 

In antiqva Decrctali dicitur,qvod hoccapitulum partemfaciatcapituH > 
cum nonuo homtne cujus partcs habenturc, lo.X^dejHrejur.tS c. 14. X, de/ent. ex» 
* comm. ScdhocindubiumvocatCujacius Nos dcbisrcbus.qvx 

fcrc nudis conjedluris conftanr, (blliciti eirc nolumus^Sed materiam iplam 
aggredimur. Qvarriturnempe utrumabfolvcndifint avinculojuramen- 
ti,qvodmetucxcortumcft ? RelpondetPontifexabfolvi deberc, necta- 
men jubendos clfe diferte, utjuramentum non fervent, fed id tantumopc- 
' rari abfolurionem, ut juramenti negle£tus non habeatur pro perjurio. < 

Ratio dubitandi eft, qvia per abfolutionem videtur dari materia venien - V 
dicontrajuramentumproprium, prxfcrtimin tali caufa, qvz juramcn- 
tum non Facit vcrgere in difpendium (alutis acternx. Hoc vero maxime 
cvitarevultPontiFex,c.;.y«^/>.*^?^. 

Ratio dccidcndieft, qviaabfblutionon direfte hoc operatur, ut qvis ^ 
' prjf cisc obftri£lus fit poft abfolutionem fa£lam juramentum fuum negli- 
gere, (ed nc noceat, fi neglc£lum fuerit. Rclinqvitur ergo adhucjurantis 
^ arbitrio, num juramentum fuum fcrvare velit, an minus. 

5 invitt] tales dicuntur hic illi , qvi vi metuvc ada£lijurarunt, pro confer- 
J vationefcil. vitx, autbonorum luorum. 

antecefforts nofirt] In anf iqva decrctali nominatim mcmorantur Zachari- 
as,Gclafius,GregoriusVlI. &UrbanusII. qvorum ciim decrcta ordinej 
intcrrupto habcantur c /. 4. i . cauf. is» 6. putat Cujacius , ca hic intclligi. 
Egononrepugnarem,fi capitulumhocnoftrum fimilem cafumcontine» 
*ret,(ediftemihi videturplanediverfus, In di£}iscnimdecretis abfolvun- 
-turfubdici ajuramento fuperiori antehacpr2ftito,poftqvam fuperiorL» 
ille nunc cxcommunicatus eft, & q videm dilerte prohibentur obcdientiam 
praeftare, At in noftro textu non difcrtc nrohibentur, qvijuraverunt ju- 
ramenrum ob(orv.ire. Non igitur agit de excommunicatis principibus^ 
- qvippc qvibus obcdiontiam pra:ftare nullo mod6 permittunt canones. 

pra monali crtmine] Ca vca"; tibi hic ab intellc£tu peccati mortalis in fenfii 
' pontificio. Ilia enirn ita ftatuunr peccata moitalia, ut eis contradiftin • 
>^^vdnt peccataalia fiamturavenialia, qvx ob lcvitatem fuam veniam.. 
4*mcreantur,qvajqvcD£US falvajuftitia fnnaftcrnis fuppliciis punirenon 
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poflic / Cum tamen omne peccatum fua natura roortale lit, & mortem z- 
ternam mercatur. 

NotandLim 1. Juramentum promiflbrium circabona fortunxctiam vi 
extortum fervandum eife, dum tamen non contineat in fcqvid illiciti. Ncc 
enimomnisdcficitinjurantcconfcnfus. Ncqverc(ft:ediceturcoa£tusju- 
rafll*, qvi cum poterat non jurare, maluic jurare. Mortc interminata nl 
jurarct, pcrmilfura cltiplius arbitrio,malitne damnumintcrminatum pa- 
ti,an juramenti obligatione ab iUo damno liberari. Deliberat, & cligit 
obligari, Er^oobligari vult,& qvife vcllcobligari fatcturabfurdedicet, fc 
coattuineflc&proptcrca nonobligari. Ncc facit,qvod Latronie g nihil 
dcbcatur, & hinc ei non obligetur viator. Ut maximc enim cefll^t obligatio 
rcfpe£tu hominis , praeftotamenadeft obligatio, qvse per juramtntum 
fadlacftDEO. ^/<^.Robert.Sandcrfon/?r</r^/.;,/(ff/.^. Diflentit Andrcas ' ' 
Rauchbar. p. 2, <jv. 4, 

II. Circaabfolutionemajuramentoduoeflleobfervandai.utadmonea- ,t 
turjurans,nejuramentumncgligat,iedidpotiusadimpleat. 2. utnon te- ^ 
xnere flat abfolutio , fedcaufa accurate cognita 6c perpcniis OKinibus cir- 
cumftantiis. ^ .; 

Ad c. vcniens 16,' • 
Refcriptumhoceft Innoceutiilll. ad civcs nonnullos Venetos, decafli 
tali : Titius confiliarius Ducis Venetorum & Cajus convitiis fe in vicern_j 
profciderant, & Titius hinc graves inimicitias fibi excitavcrat* Ut igitur 
transa^tione res componcretur . arbitratorcs perfvafLTimtTitio, utjurarct, 
fa£lurum lc, qvicqvid vifum fuiflTet civibus nonnuUis Venetis, qvibus po- 
teltas jubendi data crat. Illi vero iuflerunc, ut Ticius pofthac curia Ducis 
Venctofum abftineret. Qvaefitum fuit, num prxcepto huic obcdirc tene- 
icrurTitius? 

Ratio dubitandi eft, avia generaliter 5( indcfinite juravit Titius, obfcm- 
peraturumfe. qvicqviacives illi Vcnetijufliflil'nt. Mandatum autem de 
non intranda curia Ducis Venetorum nec turpc cft, ncc animx pericul' ■ in*"^ . 
. fert,utadeo,curftareiftijuramentonddebcatTitius,rationullaappareatjf _ 
Jm Ratio decidendi triplex aflfertur (\.) qvia Titius ut Confiliarius Duci#> * 
Venetorumei juramento obligatus cft, cui proptcrca rcpugnat jufliis civi^ 
iim, propter qvem curia Ducis abftinere oportcrer. {%) Qvja jam antemul^ 
^ lcispromificEcdeilis^qvod velicadvocatiamcammin cuna Ducisabftincti' 
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re. Perirctergoiftaadvocatia , fi Ducis curiaift intrarcamplius nonlice- 
ret. r?.) QviaTitius nonjur.ilTet.rifciviflct.tam duram fibiimpolicum iri 
conditionem.qvofacit/.io.jf: de optr.hbertor. Concludit igiturPontifex, 
aut Vcnetos cives revocarc dcbcrc mandatum, aut cx mandato (UoPatriar- 
chamGrandenfem,qvodid nonobIigcf,dcnunciaredcbere. 

partisutriw<jve smatcres] qvi partium confenfu intcrvcniunt,utrem con • 
trovcrfam amicabiliter componant,alias arbitratorcs d[£t'u 

infatijfantone] qv2 hic panam dcnotat, uti monftrant non tantum vcr- 
ba Ccqventiaje ia!c^vtticor/jmrfijfe(fc. Sed ctiam genusfatisfa£tionis, qvoi 
nonfit parti,(edin pocnam. 

ef trt/ureftio] qvod intelligo dejurc, qvod Ecclefiis competit. 

advccatus] ut eas injudicio &aliasab injuriisdefcndcret. Videturigi'» 
tur in hoc cafu limitatum fuiflcofficium ccnfiliarii & in cadem curia com- 
patibile cum officio advocari. Alias advocatiasjus fingulare eft, & potcn- 
tioribuscompeterefolet,|de qvo confuli poteft Mart» Miigci aeadvccatt4 
cap.f, 

patriarcbaGraJ<nf}] impropric hunc vocari patriarchamnotatSpecula- 
tOr Itb, t.tit^ de difpenfat^^.furn ^vcejve» Conf* Joh. Seldcn. tn EhtjchiiOrii, 

Notandam I. mutuas injurias, nifipcr legitimam fiantretorrionem-»» 
compcnfatione non tolli, fed utruraqve de injuriafuaagercpolTc. f^td^ 
Carpzov. pr, ertm. tj. ^i. n, 4i.feq. Scb. Medic. de compenfp, t, f. 4t> n. ■?» Pctf . 
Binsfeld. adc, i^X. de tnjur. & damn. dat. concluf,^. ^ 10. 

II. Lacdendumteneriadfatisfa£lionem. Inftitutum in eam rcm olim 
fuit judicium rccuperatorium, q vod de a*ftimandis injuriis cum rccupera- 
tione habebatur. rid. Joh. Corafi mifceU. l. j. c. is* *. 7. S. 

III, Sati?fa£^ionem debcrc efle proportionatam.larfioni. Aliaslxden* 
ipfe per exceirum Izdetur, & fic dc injuria fibi fada juftam qvcrelam infti*^ 
tuet, 

IV^ Juramentum ad riort cogitata &ultra intentionem jufantis fiotu 

extendi. /. t*lt. ^npr.f. admumctp^ c. huwan*i2. <j.s, Didac. Covarf. inr. ^vant* 
'Visdepaff.inS.p, ^.6, n^to.fe^f. Lud. aPeguefa«Vo/* JsSitt.s. Joh. Guttieif* 
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72, itautneqvidemin relpeftuadDEUMjuramcntumcale obhgct. Sua- 
rez de jHram^ l. /, c. u. n, 

V, Intcr duojuramcnta contraria prxvalerc id,qvod prius prarftitum.* 
cft. ytd,J*ipr^ c. I/, h. t* 

Adcap, breviij, 

Ad faciliorem hujus capituli incclle£lum prxmittendum eft , fuiiTejam 
amultis tcmporibus certos Ecclefiis qvibubdam Patronos, DefenforeSi 
Prote£lorcs & Advocatos conftitutos, qvi cas ab injuriis atqve vi defcnde- 
rcnt. Principcs qvidcm cas, qva? in tcrritoriis fuis extru£lz erant, ex offi- 
cio tueri tencbantur, fcd hoc jus protediionis ordinarium erat, cui accede- 
bac.nonnunqvam excraordinarium illud.qvodEcclcfiisfibi non fubditis 
adverfus vim impcrtiri folebant illi, qvi alias cx munere fuoad id non obli- 
gebantur. f^td. Pctr. de Marca de concordsfdcerd. d imp. lib. i. c. 12. n. /. in- 
primis Martinus Mager. <« Schonberg. de advoc. arm. Ab iftiusmodi Ad voca- 
tis folcbant przftari juramenta,ut co ar£^ius obligarentur, & fidem datam 
eo magis obfervarcnt, uti notat Magerus cap. 14. n. 114, feq. 

Dc taU Advocato, qvi juramcnto prote£tioncm promiferat, movetuHj 
hicqvxftio.utrum perjuriircus fit, fircqvificus prote£lioncm nonfufce- 
perit, fed a rcqvifitione ad Fontificcm Romauum appellavcrit. Et rcfp on- 
dct Pontifex,appelIationemeum apcrjurio,qvodhac ratione commifit-i, 
non excufare. 

Ratio dubitandi pctitur ab appcliationc interpofita. Qviacm*m hzc 
fufpcndlttotum negocium,8(hincrcqvifitiofa£t^a parum adhuc roboris 
habct, ut proinde de effe£\u ncgletli juramenti nihil aifirmarc nuncliccat, 
nondumetiam pcrjurii rcus eritdiccndus, qviadrcqvificionem Ecclefia: 
non fubvenit. 

Racio decidendi petenda eft tum ab ipsa frivola defcnfionis dcncgatio- 
ne.tumatcmcritateappcllacionis. Illa fuificit ad perjurii rearum;, hic 
cum augct. Nempe duplcxhic !ubcftcauD,qvaf ucraqvcconfcicnciamj 
conftringic ; alccra ELclcfix cui dttcnfio promiiTaeft, alterajuramcnci. U- 
traqvetahseft,ucrcbu^omnibusanrefcrri mcricodcbcat.nccaliumadmit- 
tatcxcufationem,qvam impoiribiIitatis,acqva: illia-qvipuraripoHitjdiffi- 
^ultatis. 
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'^propofe] i c. pro virili, 8t^:>atehus tacultates 
..^ V Jnomnibus promiflionib&;^nat]nncnjuratis«f 
^ ^ ad impoffibilc nemo obligetur r . dc R. in 6^ '> 

-> ^ /:.L:..^^ y./.--iTT. : 



ttunt. Qva: verbd^ 
elligendaliint, cun\ 




r < yW^y«ytfwm/t^/»iftf]Utitapracisdr^QviraturAwcH^ 
, \ rium committat, neccffe non eft. . ^|^j|gp [ctftulpaTfi, ^v 

j to difcrtc admonitus, o^^rvar(?^i^ffi|^^ritr^ \ ' 't^^'' .«^^^^^™. 
reMumtneHrrat]\ c. rci sfi^^^M^^^,^^^^'^^»^*^^^^"^ 

jt No^y^^M^^ui^^jpmabAdvocatisEc^^^ 
«'^'^riorun^j^^KPjit^iTi^^j^lp^ 

' ^^SPllf^ersa fubmifli^ prore£tionem ullum jus transfert, necproinde-> 
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» Vfi^otegendi proii^fis fiunt fiibditi. D;/. Pareus <»<<4<rr.^«&^|&/fo/, §• ^ 

■Sftf.tnr^».^^^ ..^^susbSLa Canonico veVo frcqvaitius Jocum habct, ita ut 

ine cxtrajudiciali , non illaro tantum, fca 



^fi^vidgi 
^re^ qv<5cunqii 

ctiam adhuc inferendS^^Wm^^do^ prop^^ilifercndum eH, St qvis^iir^ hofi; 
, metuat, appellareliceat. ^t^. Mold. tit appeU^c.y^rt.tj, ^g,Sc& 

in« ImpofTibilitatemut&difficultatem adimplendipromiflumcxc^i 

• reapeijuriG. JuLClar. Itb.s.fer>t. jf.perjuriHmn.io. Exempla habet Grc* 
*.gar. Sayr. in Clav, reg. hh ; cap. 7. num. 8, Ratio eft , q via perjun^in,ii|^ 

• committitur finedoio. Joh,Bapt.Bajard.4/iJw/,aiir.^./,w. Cpnf^iM 
ring.e(efi<ieptjf.e.ip,n^ti2,(etf. 

t lV. reccarc,qvi qvidfacitcontrajuramentumVnectamen prop 
_^|llico habendum efl*e, nifi qvid faciat vel omittat, qvod dirctto pu 
'^i^Lmjuramento, C^P^^v^.i?'''''»^'""/'^*^/'^ 

Ad cap. qvanto ig. • 




. ♦ 

. . .'« 



Circa imtiurofcculi "VIII. cum Sarac niadhuc Hifpaniam tene 
Alj^^iiriilis ilt llex'Caftenaf bellum adverfus eos gereret, in aux 
Alphonfi copias venitP^triis]I. Arragonia: Rcx» /^ad ovem DtBj^^^ 
fcripta ei(t.; ; .^mver^tt^j^^ ibli^^l 
^^maPdCrerao AlfonfbcQlam 1 ied jufto pondere dcftitutam,6thin^ 
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metuerent, ne moncta reprobata damnum fencirent, ut in fide cos rcti- 
ncrctjuravitPetrus adfuggcftioncm Confiliariorum luorum, vcllcle ad 
dcfinitumaliqvod tempus monetameamadiiucconfcrvare. Patuitvero 
dcinccps excventu, multum Scconfufionis&damniex ufutalismonerac 
inRemp.dcrivari» 8c hinc pccnitentia du£lus Petrus, juramentiantehac 
prxft iti ne fibi am plius obftarcr, reminionem petiit a Romano Pontifice-i. 
Qvarfitumhincfuitin Confiftorio Pontificis, utrumremiffiotalis&ablb- ^ 
lucio ajuramenti obfervatione inhoccafufitneceflaria.cumuriqvcabfo- 
lutionc opus non fit , fi vel juramentum omnino non obligcc, vel alia ali- 
qviirationceifatisficriposfit. EtncgatPontifex, abfolutionem inprx- | 
lenticafuefleneccfl*ariam,fed in(jvirendum potiusefle injurantis confci- 
entiam,& hinc intcrprctationemjuramcnti facicndam. 

Rationemdubitandifuggeritipfe AragonizRex, qvod fe putatjura- 
menti vinculo ita conftringi, utadverfusidqvicqvamcommittere ducaC 
piaculo, cumomnejuramentum fervari debeat, (^vod non vergitin di- 
fpendiumfalutisaeterDXjC. 8.& 2S.kt» ncctantumvideaturdamnumiftud 
inRcp cxdcpravata moneta emergens, qvantum cftdamnumanimae ex 
negleftu juramcnti proveniens. 

Rationem decidendiPontifextaUcompIcftiturdilemmate,ut Rcgisju- 
rantis confcientiam exploret & inftruat : Eo tempore , qvo jurafti aut fal- 
jfem credidifti eammonetam, deqvaqv2fiioeft,autlegitimam. Sifal- 
fam, non debes (ervare juramentum, q vippe qvod hoc cafu illicitura eft^ ' 
8tiniqvitatis vinculumcontinet, pocnitentiam tamcn ageredebcs propter ^fpk"^ 
juraraentum temere & in causa ptccaminosa przftitum. Si legitimam 
credidifti.juramentumnoneft illicitum , 8c idcirco fervari debct qvovis 
modo. Non vero necefle eft, ut prxcise id obfcrves eo modo q vo conce- 
ptum eft, fed fufficit, fi in locum monctx patcmz.qvx non debiti cft pon- 
deris , aliam fub nomine Patris tui monctam j ufti ponderis facias,eam au- 
temi qvz in pondere dcficit, reprobes. 

Verumenimverd confilium hpcPontificis,nt refte obfcrvat Cujacius 
sdli.t. falfammonctamaUamfalfa:monctatr.ipponifvadet,6( clavum, uc 
dicitur, clavo. Eft enim falfa non niinus, qvx nomen prac fe fcrc ejus, qvi 
nu'iqvam cudieamjulTit.qvum qvzjulTu cjuscuft poftcajufto pondcrej 
difniautaeft Etqvanqvjmperillamdamnonon perindeafiiciarur Resp. 
atqvepcrhanc, Princepscciam,qvifubPatrisfuideftin^i nominejuftam 
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» Cc lcgitimamcudit monetam, defraudareeara dicineqveat, in 'prxlcntiu- 
„ fnencafujuramentihabendaeftratjo, cui per ejusraodi commutationtm 
; ^ fatislieri non poteft. J uraverat Rex Aragonix, ie Patris fui confcrvare-» 
velle monctam ; Pontifcx fvadet, ut moncta illa reprobata aliam cudatj 
|uj3nominePatris. At qvacreprobatur moneta,utiqvenonconfervatur, 
8cqvzfubftituitur,iionillaipfaeft,<jvaecon(ervaripropterjuramentum_j 
cfebuit. Rcs igitur hacpin Confiftojio Ppntific^sita potiusdecidi debuif- 
ftt,qvod non valeatjuram€ntumJR.egis, ctfi iegitimam eile monctam cre^ 

diderit. Ratio-ell,qvia obfervatioejusjepugnathonopubjicoActran^vil-r 
. |itatipolitic^,atqvein hisetiam charitaijerga proximu^n. 

fcantUIiim] ji.^. ^omcntioj litigium. /^«^. i-inder^Jrogg. in (jlcjfar, Leg^ 
Ctrm, 

w^/fTffr] vocabulum;hocconftruendum -eftnon cum verboegeras,led 
* qjm verborevocare,hoc fenfu; tu vis finedifcrimine & nulla pbjfervaLaj 
.diftinclionjjuraHneru» firmatum prom-fiTum revocare. 

fuppUatJtr'] HocadfaftumrefcrimusPontificisRomani,^vod fupplLces 
Xibi cfTe velit Rcges. 

pamttntia^ h. e. poena a Sacerdote impofita in Ati^fa£lipnem peccati^ ex 
leniu pontificio, vtd. c. t. X» dtpanuent. & remijs, 
\ . haiHtit mtlipreml i.e. fac nummos omniunj , qvos f ater tuus fecit, opti- 
\ tnisfimiles. SedtamenhacrationenunqvamtacietPontifex, utnummf 
' itacufi, fifit .nummi paterni,ctfipaternam exhibeantiimaginem. 

yeruf:tgmen] Redit ad prius , q vod fupra propofuit, meqabrum^S^ ii»ni 
^ repetitionedepccnitentiamonitumjnculcat. 

' Notandamhinc I. Rci iliicitse nullam plane efTe obligationem, ita ut^ 
ne qvidem juramcnto firmari poHit. Eft autem iilicitum qvicqvid eft con* 
tra^liqvod DEI pracceptuminDecalogo.autcontra bonos mores; qvic- 
<jvidrepugnatpietati erga DEum aut charitatierga proximum; qvicqvid>t 

^ bonopublicoadverfitur, autpaci EccIefiafticx,politics,domefticz;fum--^ 
matim,qv'cqvid infecontinetaliqvam rationem peccati. Qvi crgoju- 
favit/aLereid,qvoLifincpcccatoficrineqvit,tantum abeft, utoBlig«tuc_» 
ad idfacicndum.ut potiusobligeturadhoBfaciendum. At juratum non 
adimplcreperjuriumeft, inqvies. Imo vcr6firesfitillicita,inqvamjnfa- 

i> tum eft. tunc pcjerafticumjurafti : nonpejeras,cumcontrafacis. Robcrt, 
^auderfon pricU^, i.feii, v« 

' Rr n.F-a- 
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IL FalfamefTedoftrinam Cafuiftarumdejuramenticommutatione_>. ^ 
Eftautem commutatio nihilaliud, qvam transiatio obligationis ab uni 
materia ad aliam^ qvxfivemajor, fiveminor,fiveaeqvivalciisvidetur effo 
aliqvorefpc^lu comjnodior* Tali commutatione dicunt tolli obligati- 
©nempracexiftentem a materiapriori; 8cinducidenovo obligationvm in 
nwtcriadiverla, Athocfalfiimeft^nifiacce/feritconrenfusejus, cuijur^- 
tum eft. Qviajtts, qvod ei perjuromentum acqvifitum efti ipfi invito au- 
ferrineqvit, 

III. Rclaxationem five abfblutionem a juramcnti vincuTo ficri non pof^ 
§b ab uHa poteftat humana. Jurameuti enim fiiprema oblijatio ad UE- 
um rpe£lat, ncc fiibcft humanae autoritati » Poteft tamen juramcntum a 
fuperiorcirritumdeclarari, fiinea materia, qvadcjuratur, eft Jupericc-»»^''* 
Atqvchincpoteftasirritumdeclarandi juramentuminhis terris luprcmo 
competitPrincipi.p.'.c"o»/?<f«^i^. qvac ibipoteftasrclaxandi dicimr. ftd 
noneo lenlli, qvoeam accipiunt Canoniftae, qvippe qvi difFerentiamfaci- 
untinferpotcftatemirritandi, qvamilli transfcribunt, qvihabet po^cfta- 
teminrcm promifiam, 5f poteftatcmabfolvendi autrelaxandifeudifpcn- ^ 
iandi, qvam adfcribuntRomanoPontifici & aljis praelatis,licet cis nullj po- *• \ 
teftas in rem promifTam competat. Greg. Sayr. cUv. reg. hb. 5. c. s^r.. 7, 

IV. Mutationemmonetaefieri deberecum confenfu populi^ nccqvic- 
qvam propterea decedere majcfl:ati impcrantium, ^id, d* jurtb^ mu}. excrc^ 
noflram W..iu iz,. 

V. Materiam probac monetae non llga tantum abfolvi, fed etiam jufta 
pondcrc. Et hoc eft, qvod conftituit Imp. Coiift antinus /. /. C. dt vet^ nu- ' 
mifm, ^ot. (blidos non fpeciei tantum probx» (edetiam dcbiti ponderis cfie 

debcre«. H 

VI. Exmutatione monetaemaximain Rep^oriri incomraoda, atqve 
idnc adptincipcmipe£lare* ut monetam.integram &iUib;:tam feivet» 

Ad cap. venientes 19^ ^ 

Confulies Tudertini, magiftratum ineuntes, jurare Ibrebant, (c, qvod 
mcaufis mutui& fidejufllonis judicatum cfl*et, intra viginti oiSto di- 
es, exccutioni mandarc velle. Ratiohujusjuramenti videturelTe.qvod 
caufs iftae ctlerem reqvirercnt expeditionem. rnterpofitac vero a fenten- 
iis haudrarofuiiruac appeiUtiones^ qyibus defenc Confulcsjuramenti 

fiii 
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fuimcmoresnolucrunt. IdqvereprobathicPontifex,&abrogatam vult 
iilam conrvetudinem* 

Pro Confulibusfacicbatjuraroentum.qvo devin£lierant,qvippeqvo4 
omncm videbacur repudiare appeliationem, cum ita non poiTcnt intra 2g« 
Dies fcntentiz executioni mandari. 

Pontifexverdrationem decidendi fumitcxvalorejuramenti, qvatenut 
id obligct,8c,qvia in omnijuramento exceptumintelli^i debeatjus fupcri- 
oris,conciudic,etiam hoc Tudertinorum Confulum juramentum non_* 
obligarc in praij udicium Supcrioris, ad qvem appellatum fuit, appellatio- 
nes igitur5c recipiendas& executiones lententiarum interira differendas 
eCCe, Ratio rationis eft, qvia is, q vi alien* potcfliati fubcft, non liabet po- 
tcftatcm (e oblieandiiniisrebus^in qvibus fiibcft, nili ex voluntatefupe* 
rlori5,cui fubeft. 

afieriecnveniri] i.c. cumgravialiqvamcrepatlone. 

flagUrits'] Cujacius legi vult, ple^iariisyh. Q. fidcjuflrionibus. 

Hincvcr6dejuramentoejus,qvialterifubeft, notandem I. Non debere 
fubJitum in iis rcbu«;, inqvibus alreri fubcft, jurarefefafturumqvidqvani 
absqveprxfumptofaltcm fupcrioris confcnfu* ^ Qyod fi fccus feccritju- 
rando coiitra offi.ium peccat , & tenctur illudjuramcntum ut officio fuo 
contrarium non (crvare. 

I r. Si fab tali prjcfumptionc confenfus fuperioris juraverit, obligatuc. 
ad fdciendum^qvamdiu non videtur id eife contra voIuntatem,dignitateni 
aut utilitatem fupericris. 

IIJ. Non efienecclTiriamjurisdiftionem Ecd^fidfticam ad irritationeni 
talis juramcnti, fcd fatis cfTc, qvod fupcrior habeat poteftatem in rem jura- 
mcnto prom'(ram. 

IV* Ad irritaiidum tale juramcntura non cfie ncceffarium confcnfuntj 
cjus, q vi juravit, cum id eo etiam invito ficri pofHt. 

V. Ncc neceirariam elTe cauGafaJlcgatioQera, fcd fafficere nudam ftipe- 
rioris contradi£lionem, 5c irritationem» 

VL Superiorero, fiexprclTo confenfu fuo fiveantccedentefivefubft- 
qvent:' ,>'omifnonem fubaitiferacl confirmavcrit, nonpoflecandem po- 
fieairricamfacere. 
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VII. iiifuperior,qvam primumreinrelcivcrir,di(renfum fuum fubdito 
fignificavcriccellare continuo obligationem ejttalijuramento, & fubdi* 
tum exofficio tencri contra, q vam juraverat, facere. 

^/^/..Robcrt» Sandcrfbn liejuram^ pr^Ieii,7,^/eil. 6, Cteg,SiLgr^in cUv,re^^ 

VIII. N jllo ftaturo tolli pofle appeHationci» ad* fiipeyiorcm. Verge- 
rct enim hoc in praejudicium fuperioris,advcrfus qvem nulla infcriori com-- 
petitpottftas. BacRov. ad7reMti^voUi,eii/p,iiJ$r.-^,.Qomt\U BorelI,./tfiw, 2^ 
iiiei if. tit.ij. n. t22i. Jeqej-.- 

IX. Sintendam in prima inftantialatant perappcirationemirjterpofi- 
tam aut fufpendi ,. / j^. JT./.C. deappek.l.^^. de tntns^iJ. ( qvod fitrumv 
qyando appellans fuperiorcm* non adir, qva rationc (cntcntia prior in rcny 
judicaram transirc poteft, appellatione nimirumdeferta^) aur extingvi, /. v 
^.Hlt.f,.adSCt.lurpii.. Cq^vando fciK appelkns apud judiccm fupcrior^rni- 
appellationem fiiamproicqyitur,qvia tiim iioncx priorc fcntentia,.fld cxc 
nova, qvxinleaHidainffantia pronunciatur, executioinftituitur.. Fr.de' 
C^lda^adi, j..C.dein inc^reJKtn d^nir,verf.per fVodprt/tirjHm 7JUM. fs. Ofwald^ 
Hillig. inDonell. enucl.lih. 2f,c.4.iitr^. Anton. Fab. Cod.Iib. ^.ttt.io.dtf^Sr 
Neutro cafu judcx inferior (ententiam fiiam cxcqvi poteft, q vi* tota cauftj 
intcrim pender, & habetur qvafi ncc judicatum^. eflei; i,urr^_ff.miniinncv^'' 
peii, int. l: C^de apptlL 

X. judicem inreriorcm non injuft'xappcirationideferreTcneri,alioqvin. 
dejurcCanonico punirurarbitrarief.//,A'.rf/^ jurevcrocivili jo.libris 
auri t, ii^C^cappeliat. Quin 6c ftatuuntnonnulli,jufterefiflajudici,qvi ju- 
fliam appcllationem rejicicns fuam exeqyi vulr fententiamk Joh.Goraf. 
apud, Hihtg. i. 28, c, 9. A. 

Xr. Judiccm de fa<£lo (ententiam fuanr fpreta appellatione excqvcn-- 
tcm^artentarc', & omnia-hinc rcvocare atqyc in priftinum; ftatum rcfti- 
tueredebere. 

A d ca pr. a d n oftVam 1 a. 
Male concipitur fummarium hujus textus, qvod juranff ufuras nonre- 
pctprc,poflitjuramenfononobftanteexnovacaufarcpctere. Sivc: qvod 
qvi juravitnecpcrfe, necperaliumreperereufurasqvasfblVit, pofritqvz- 
rerealiavia,. velutidennnciandojudici, utjudcxexoffcioinqvirat &co- 
f at. Nihiliahoc texCuhabeturderepeCicioneautdenunciatiDnep fcd hoc 

tan- 
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fantam dicit Pbntifcx, ad fuam audicntiain pcrvenifl*e , undc pervencri(L»^(t^'*' 
licrtiexplicat* Cdfustaliseft: Debitorcs qvidamlblverantfccneratori u- ,p 
feiras pcrmultas, prsftito juramento, qvod repetere eas nolint, Fcncra* 
forilleCcftamcnfodeiidedamnavit heredem, ut ufuras iis omnibusrefti- 
Cuat, qvifededifreprobarcnt. Ex illisqvijuraveranf, nemo repctcbat, he- 
JBS vero nee offcrebar.. Qyxrtbatur.utrum cogipofTet hcres utreftitue- ^^•m^ 
ret, 5f qviainirepefcrenolebant,<jvarationcconvincipoflet hores deacce- '^'^y 
ptB adefun£lo ufuris. 

Kationes dubitondifimri^r)qna judevHoiT communicat offTciu^ nifi^ < 
nrfpIorafU^ /. 4. JT- /. if^<^ Dcficienfe igitur aftore non magis con-- 

rfemrtarf poterif rcus, qvam aftore nonj^robance (2) qvia aftorcs propter J!**'.^^ 
juramcnaimpracftituma£Uoneinprx(enti cafuexclu(1untur, qvibu» cjt^' JjHk 
Ceptiojurisjurandi perpcfuoopponrpoteft J. /w^. f.tf^;?r, (^) QvisLi 
tfondcmnaTi non pofeft rcus, nifi confcflTus 5c convi£ius. At in praefenti ca- 

Judeficiuntprobanonesqvibuscaiionicipoiritr cum^deficiat a£lor , qvi 
probationes faceredebet. 

Ponfifex verohis utrfUfrationibus^dccidendi.-CO <jvia caufa h£C concer- 
ftit jus publicum, qvod nec paflis necjutamcntis privatoru murari poteft, 
KaTfo harc decidcndi colligif ur cx eo, qvod Pbntifcx procefliim inqvifitio- 
ftis praefcripit^ (z) Qviara:neratordenm£lus teftamento damnavit here- 
<fes,uf ufuras debiroribuSrcftituant. Ergo qvia & lcge 8c difpofitionc-j- 
fiominis c tr-gati funt heredes ad reftitutioncm , jubet Pontifex, ad inda.* 
gandam veritatcm, ut ex fuggeftu, teftcs hujus rei.fi q vi fucrint, fub pccna 
txcomunicationis ad feftimoniu dicendum provoccntur,8c fi indc de folu- 
tioneufurarucOnftirerif.hefedcsad rcftitutionem earum compellantur. , ' 

l^on obftat ratio dubifandi primaqvia regulaifta patifur exccptionem, 
q^itndo judicisofficium conccrnif id, in qvo verfatur publica utilifas /. 13, 
«(eofftcpr^f, Non fccunda, tiim qvia in dcli£tis vindicandis non opus cft, 
urcxprOerura^^or. K^ontertia,qvia neqvehocintendirPontifcx, ufrci 
condemnenturnonconfe(rinecconvi£li;(edproptercaramen ncceflenon"' 
elt, ut probarioncs praccise ab a£torc inftruantur. 

Atqve hatc eftccconomia rcfponfi hujusPontificli, cuius principium etf,- 
«(urasjurc nafuralificdivino vetitas eflrc. Deqvo qvid fentiendum jfitLi, 
0lh:tfttpr4a<icap. 6, 

Ex^hoctexiwnotantum I. Etiam dejure canonico obligarejuramen' , 

3' tum,», ^ 





j»^ Ad Decretal» TtiT* t4* 

Xjum . qvod prxftitum eft fupLr dandis ufuris, non obftante, qvod ufur* 
.4iO)\r> w Uat iilicita:. Voluiitcnim Canoniftjr, non peccare cum,qvi folvit 
^ilur«is, j'.deum tantiim, qvi accipit. c. rf. AT. f. 

H. C lufdm ufurn! um cire mixti fori, h e. tam apud Ecclefiafticum, 
qvam u *;ularcm judicem dc iis agi polTe. Didacus Covarruv. var, refvl, Uk* 
3.c,S. Kenric C3LniR\3%tit.<^eft/ar,c,g.n.4. Hcntic. Zoef /f^^f^r.A'. eUfifur^t^ 
f-f. Ludov. a Pcguera i/i Qvpfaclunt Ri;ccftuslmpcrii^*4««.///ff.ef 
tS4i' ^f^* vort xvuci)evli(i)cn CQ*itrahc\u 

III. Teilatorisfupremam voluntatcrji pro lege fervandam elTe, NovtHt, 
12. caf» z- 

IV. MalehicaPontificeprzfcribi,utfubpocna excommunicationis te- 
•fles.qvi ignorantur, ad teftimonium dicendum cxcitentur. Niritur hoc 

commimi canoniftarum diftin£iione, qva excommunicationcm aliam ca- 
nonis faciunt, aliamjudicis, fedqvam cxagitatMarcus AntoniusdeDo- 
minis/'^» 5. de Kep, Ecclef. eap, 9, n, Z2. Enimverd nullus talis comminationis 
apparcteffc£^us. Pone, nonveniretcftcs,qviha£tenusignorantur,qvo- 
modo excommunicari iHi deinceps poterunt? Dicis, in confcientia eos 
fenfire,rubiafcre/epanacexcommunicationis. Refpondeo ligamcn illud 
confcientix pertiruTrad tribunaIdivinum,ncqvaqvamadforum Ecdefut 
eAtcrnum, in qvo 'excommunii:atio£eri debct. fireviter ; excommunicati 
neq vit, nifi lUc, qvi notus cft. 

V. Indclidisjudicis e.fljj.oiSciura, ut inqvirat, non expc£latoa£lore-i 
aut accufatojre. • " 

Ad cap.adnoftram2T. 
^^^rxmittendtJmWc I. Diftingvi a JCtisnotoriumamanifefto. Illud 
nulla indigerc probatione,hoc probari debcf€ contendunt. Notorium^ 
dicuntjQvodnutunieft omnibus, velmajoriparti, manifeftum autem, 
q;;odpuWicepluribuspatct, nontamcnomnibus autmajoriparti. Ita 
poft anuqviores jolcphu'? Malcardus conclufioii. n.s. CfS. Mynfing. cent. 6^ 
vhf.j. n.?. Econrrarjo yerc diftin£tionem hancprorfus rcjicit,& intcr hsc 
tria.mnniifcfta, evidcntia &nocoria nuUam omnin6difcfimenadmittit.i 
Cujaciiis«^i//»^. t>^fr«.'/4/.<^f r<y?«^,f(?f .Nobisifta JCtorum diftin£lio non o- 
xnnino videtur inutilis. Etfi enimca apudLatinos autores forte nonin- 
veniatur, intercatamen qvaromnibusaurmajoriparti, &qvzpluribus 
tantura t^otadint, qv.oad moduinptobaudi diicjrimcn aliqvod ftdtuipof- 

fe. 
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le,nemo ncgabit. Qyopofito,vitionon erit vcrtcndnm JCcis, li ilia no- 
toria, haec vcro manifcAa terminoartisdicant. ^^'d. MdnKusad l.s^.ff.dt 

11, Notorium duplex eflc, juris aliud, aliud fa£li. Notorium juris di- 
cunt cfTejus plenc dilculTum atqve decifum. q valc notorium faciunt aiita, 
probatio valida, fententiajudicis &c. Et hinc notorium hoc juris dicant_» 
eflc vcl difpofitionis, vcl prafumptionis, vel probationis. Notorium ta - 
ftidicuntiftud, qvoditarenfusincurrit, utnullaratione cclariautncgarl 
pojTit. Cumqvcf*i£lumaliudfit continuum,&pcrmancns,aliud momcn- 
taneum, etiam notorium hinc vcl fa£li pcrmancntis faciunt vel momenta- 
nei, qvibusalii inruper addunt notoriumfa£ti interpol^ti. A^/<^.Dofnsper- 
ger m Ijntagm.jMr^ hh^ i. cAp^ 41, Vultcj. tn /urispr. Rom. Iib, 2. c. 2. »♦ Althur 

In pnEfcnticapitulojuravcrat Archi Eplfcopus Ncopolitilnustcmpore 
inangurationis,vclIelt'inomnibus caufis ordincmjudiciariumoblcTvare: 
Qvacrcbatur , num obfcrvare etiam tencretur in iis, qva: notoria funt. Et 
hocPontifcxncgat. 

Ratio dubitandiexjuramentivinculopetitur, qvippc qvod hoc loco 
Dullam videturcontinerc iniqvitatcm, cum vcrlcturcircaprocelTum » qi?? 
cx difpofitionchominisuniformiseflT' pofTir* 

Ratio decidcndi pcticur tum cx inftitutis & traditionibus canonicis.qvs^ 
habentur c. mamfefta 2. <j. /. c. 3. X de ttflth. cog. c. 9. X. de accufaf. tum ex ratio- 
ne juris, q via in notoriis planc fruftraneus eft ordo judiciarius. Hic n irtv 
ordo idcoinftitutus eft,utjudici dcfacloconftetj&utfentcntiapronun- 
ciari poflU, At fi jam conftarjudici dc fa£lo,nihil opus cft ifl-o ordinc. Et 
hincdicitur qvod notcrium vimhabeatfententiz. Hic non attendifiej 
Archi EpircopumdicitPontifex,autfiattenderit, pcijurium potiusabeo' 
commilTum effe, & hinc fervari talcjuramentum non dcberc» Scd qvia 
Pontificiumhoccftartificium, utjuramentuqvolibctmodo fervatum be- 
nigiiitercxcuft'nt,atqveid intcrprctationeqvalicunqve emolliant, etiarii 
h\Q applicare iftud .iniiicium voluit Innoccntius* Ncgat igitur. contraj 
juramentum prifftitum ommttti, ficubi Archi Epifcopus in noioriis omK 
lcritordincmjudiciarium , & ait juramcntum itacxplicariiiofrc, utauf 
contineatcafum pr2fcntcm,autnon cbndneat, fed ncceo trani dfbent.Prt- 
ixvaniexplicandi modumfubtilemefledicit. Nempe, qyiaordojudicia- 

rius 
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^ riusin aruscaufisufiutus. Resconcludendacftlyllogismo, ul£o ciari- 
or fiat: 

Qvicunqveobfcrvat ordincm judiciarium>illciatisfacitjuramcnto dfij 

ordincjiidiciario fcrvando prafftito. 
Qvi in notoriis non obfervat oxdmemjudiciarium, ille oblervatoxdi* 

nemjudiciariun), 

E.qvi innotoriis nonobfervatordinem judiciarium^tlle (atisfacit ju- 
jamento dcordinejudiciarioobfcrvando pr^cftijto, 

l Minor projbatur, qy ia prdojudiciarius in n.otorlishic cft, qvod non ob- 
jPT lcrveturordpjudiciarius^ 



Sedcnimqvisnonyidet.in meras xqvivocationcs hoc argumcntumj 
difflucre, &aliter accipimediumterminum in fubjc£tomajoris,aliter inj 
praedicatominorispropofitionis,atqvehincfieri argumcntationemanQfl 
iiftributoaddi.ftributum^ 

Similis farinae cftexplicatio alter a, qvaPontifex juramcntum, qvodu- 
nivcrfalitcrdco.mnicaufa przftitum.eft,reftringit adillas caufas, inqvi- 
bus ordojudiciarius fervahduseft , ita ut fub iUis non contincantur noto- 
Xia» At veroexcavillandiartedepromptahaeccftinterpretatio. Omne 
qvi dicit, nihil excludit , commune eft jCtorumaxioma. Qvod fi ita per t ^ 
limitationes /idem univerfaliter datam rcftringejre liceret, qvis ftipulato^ 
ruraeK proiniinor.c fibi fa£ia fecurus efle poflct? 

Satiusigiturcftdiccre,juxamentum tale,iiniver(aliterqvidemdeomni- 
buscaufisconccptuipintclligi, fcd qvatenusjuspublicum ofFendit, non 
obligare, & Archi Epifcopum in caufis notoriis co non tcncri. 
v^^v<iy?p?r^vror/cwm] partlcula fiw^/iimproprietatisnotaeft. Nec ergo 
putandum, veram hic cxtorfionemfa£lamfuiire, utmaxiraea non luben- 
t»^ ' teprarftitumjuramentumfuerit. 

• » Ordtnetn jusitcuriHm] q vi nrarfcriptus eft lcgc publica, q valis in omnibus 

hA^- i. beneconftitutisjudiciishaDetur. ' ^K- 
? i* '* fciherjHrtumpottus] Diciturhoc perjurium improprie,qviafalfitatem-» jjf^ 
. qvodammodoinlecontinet. Namqviremillicitam feu injuftam jurat, 
:jj . .is obligatus eft di£bum fuum fairumcfficere, abftinendo ab ^opere. F^uL 
f V. ■* JLaymann, thc§L m^r, Ub. 4* tr, i-^ap, /^. ». /, ^ 




Jti'aij«RAii'»«i» . )ii 



Kotandum h"mc*I. re£le adftringi judiccra jurejurando, qvodfccun- 
dumlcges.conftitutiones 6c laudabiiesioworum (^oxuryetudinesjudifaro 
vclit. /. 14. C. dtjMdic* Gail. /. t>hf. ^6^ n, i4- 

II. In nororiisordincmjurisfervarinon debere. Sed hoc locum tan- 
tumhabcre dicuntin caunscriminalibus, non incivilibus.Dorn{JiergcrL* 
it^nmgm^jnr.Uh, t,c. 4u Ethmc voluntnec prebatbaeqvidem tum ojpus 
''iB»0 Alii cam in ciVflibosqyam crimfaM^bus^Iiftingviint nototwmn^ 
permanentis&transeumii, tlhidnonprobari,fcd allcgaritancto^hocve^ 
4' jd etiam probari debere contendunt. Jofephif JLiidovic;fi0^« «.ifos^dfr* «• 

t6.fe<j(j* My nffng. cent. 6. obf Joh. Gutticrrcz dtjuram. tonfirm. p. f. e, 70. «. \ 
4. Scdenimipfaetiamallcgatiopflqva:damprobatio. EthiiKnonmalc 
KntomwsyivknhQVLsdecrtmtniy.tit.tieprohMt.c^i. ftatuit, aut nuHum clle^ 
jprimen vere notorium, ^autii qvod eft , non aliud efic, nifi ^vod palam & 
itilpe^lante populo vcl in conipe£lu judicis 8c circumAantiscoronx pcr<^ 
]petratuineft,itautedamoodemioeo,9vopcrpetratumeft»accui^ ^ 
fecens iit gus roemona* 

III. Jusjurandum contra vlm U^am flc JUtOiS trtB» jurls nullius eilcj 
nOmenci.^ iu« inf^ff* dt Ugdt.u Illicitum cnim c(^ his, cjviiuntmembra ali* 
cujus communitati?, qvicqvidlegibusillius communitatisrcpuffnat. Illi* 
citum vero id eft , ut a DEO prohibitum non primario , immcaiatc & ia 
Ipecie, (ediecundari6,mcdiate6c ingcnerc,viiUius gcneralis raandatidi- 
vini j qvodprxcipit obediendam Re£loribusin omnibiislicitis & hone* 
ftis. 

•' '|V« PenurnmelTe.qyi jaratremafic$Cam,neciffyari2djnfamentunL» 
Mere. Ratiofiuit;e]untecedenci, qviacalejnramcntttmttulhuDhabeC 

fimobltgandi 

V. Juranibnti vcrbaitaexplicaridebere, utomnisahfitcayillatio. In» 
dditenim & hic in perjurii crimcn , qvi novo excogito commcnto jura- 
mentivim, falvisverbis.declinat, &eludit. Idcoovc autnon przftctuc 
|uramentum,finondebc.ntnecponit fervari, autfiMseftpi«£UjEi^& lio^ 

.Archi%ifcopusTiji^i()»riw^ aj u ji^ci ^ ^g?^ 
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no in Sardinia exegerat juramentum fidelitatis.. Judex id przftare recu- 
laverat, eo qvod juramcntum tale^pracftitiflet ArchiEpifcopo Pifano. Id 
indigne fercns Pontifcx utrumq ve increpat, judicem qvidem in hoc tcxtu, 
ArchiEpifcopumvcroPilanunii«c,/7.i<'«^^</c»'<pf 6c a judice juramcn- 
tumadhucexigit. 

Ratiodubitdndi petiturexco, qvod jamctumpraeftitum fuerit talejura- 
mentum ArchiEpilcopoPifano, qvippecuiex longa confvetudine prae. 
ftari (cmpcr moris fijit. Dcinde etiam lacis jam proIpe£lum videtur Ponti- 
ici duin jurdmentohzcfuitclaufula inferta: Salvo Affo/Hu* fecbf yonmfe, 

Rariodccidendipcciruuexcfominiolhfulz, qvod'capertineat adjus & 
proprietatcmjB. Pctri. Et hi.ic fidcliratisjuramcntum iilipocius'pra:ftan- 
dumcft, qvieftinfuJaeDominus Habeatcrgo fibi Judcx Calaritanus,. 
qvod alii juraverir, atqve ita onus fibi auxerit.. 

A d rationcm dubitandi rcfpondet Poncifex, juramentum przftitum aut 
contrarium c{re jiiramento, quod Pontifex exigi t, & tum illud ut illicitum 
non cflc fervandum ;; aut non. elTe contrariumv &ficnullamfubeflcratio- 
nem,curprarftarenovumhocjuramcntumnolit.. 

Atqueita qyidem xaT:' avBpuTov refpondit Pontifcx judici, nih*I ad- 
dendo de priore juramento, juftc id praeftitum fuerit, an minus. Scd in 
refcripto, qvodadArchiEpifcopumPifanumdedit, iniqveprius iftudju- 
ramentum ajudice exa£lum fuiflc, multis rationibus concludit.. 

dtfcrctiotte\\. e.judicio,in qyo fignificacu. vocabulam hoc m Dccrctali- 
bus (zpc occurrit. 

iMtrttanHs] qvi itidemeft in Sardihia.. 

y£<^f/i>4/AfilLe: obedicntia?fuperioridcbitae,qvod alias dicitur juramen- 
tum fubje£lionis. Thom. Mont. de l omag. tu^u ^tk 

Deduciturexhoctcxtu f. Solvcntem aki qvam vero Creditorinon li» 
berari; ctiamfi accipicns cavcat de indeninicate. 

II. Juramentum fidelitacis per ppocuratorera pofle exigi , pofle etiam 
per procuracorem przftari c. un, J, vernw^^e fiar. regHUrJn 6,. 

III, Proceftationem fatto ccntrariam nihil operari. Fruftra hiccxcepit 
judex Calaritanu5 honorcm Apoftolicaf fedis,qvem dum alii non debitum 
juramcntum praeftitit,potius Iabefa£lavit. Ut nec alias injuriam extingvit 
honoris prat fatio. Co varruv. Ith^ /. var^refil. //. », /, 





Ad cap., Qvintavallis ^ j. 

*Cafi»tal!s eft: Q^tayallis Vicarii filix cnm filiabiis Jphannts Bertii 
ad jurgia & rixas, tum & ad veAcra conccfTcrant. Vindf«a|n dehinc mi« 
nabantur Bertii Hliar, qvam ut declinarct Qyintavallis, ex Confilio vicino. 
jrumaddiiojuramento promittebat,vellc fe.qvicqvid Bertii fiilix juiTilTent^ 
sftare* lUx.fiqvarepetitapofthacfueritinjuria, velliberorum exhe- 
ilionemi* yelnxoosfepodiaii^ni pofiebant^prorationci^mjuri- 
Jinferentts. jQ^efeltafiffyiitnimtalejuramentomftrvtiidm^ 
iCidPontifbcyiMicafV^friuSfevocatio poflulati Botii^^fobQs inj 
itur» qvz fi impetrarineqveac» ait ti^mideiimni jurainettcum non ol 

•decljretur, 

Raticdubitandi eftvi ^<]viajuramentumta1eelHicitum. Facitenimad 
iatisfat^ion<.'m,ad qvam tenentur omnes i!li,qvi alteriinjuriamintuleruQt. 
. Petr.Bms^Ad.adcttp. \. detnjttr. daMn.iiMt.^vjt,cpnciMf,i. (2.) qvia jura- 
jnentum pracftitum generaiiter «conceptumfui^tautnihilexceptum ii^ 
^^dqvodtfenerijnransnoluerit^ . > ^^"^ ,V v % .i^, , 

•'VHatio decidendi eft qvia juramentum tralii non debet ad ea, qvx luntj 
V contrabcmosmores, qvztp&naCiiialibus 6ccivilibuskgibus repugnant. 
VRepugnat autemeicileredure liberos43MR|y« caosS ii»i>QSprobata. Re* 
'^ugnat dimlttere Uxorem extra caufam adulterii." l^ecumPatrijQrsiM* 
ii non veiierint in menfiein» neqvejucQurando ea ct&prebendeie voltti{& 
* .'^teliigitur. Neceft przfumendum, q vod qvafi generaliterjurando vo- 
^^erit lead illicita obligare,ad qvx, c tfi voluiflet, de jurenonpotliiile^Jolu 
■*Bap.Vivianus4i^A.r. Et(icigirur,cjvzcogitatanon fucrunr, qvxqvebO* 
• <• v:'**^ moribus ad verfa funt> prxftajfi propterjuramcntumprxftitumiand» 
^^vaqvamdcbeat. -^' • ^^- ^ ■ 

^^lllud 

mu^or.qvarePontifexfiliabus^ertiijUt mandatum revocent, in- 
»■ . ;Jungi,aHoqviqvodjurans admandatiobfcrvationcmnon tencatur,' de- 
' ' . - nuMiarivclit, UltimumenimhocexfefuAccret; &qvidtumQpus€lL 

-^■,-rv-..j,^..,-.* ■i«»..^----' - l^^^^m 
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pro ofensa] yocahulumhoc utplurimum a£livefumunt Do£l6res', ita' 
utfitcjus cjvi ofFendit,qvemadmodum econtrario ofFcnfionis vocabulumi 
pafllveactipiunt» ..... ' 

mulitrihus^ Mulieris appellationc etiam virgo viripotens contiiietur. /.//♦ ' 
jj^ de V, e ibt Goeddaeus» 

iontnmeltofum] Diffcrt contiimeliaab injuria. Senecalih^de eonjtant.ftp^ 
Contumeliacftminorinjuria, qvam qvcrimagis qvam excqvipodumus, 
qvam legcs qvoqvenulll dignam vindi£la putaverunt. Promijfcue tamen 
his vocabuJis utuntur JCti, utipatetcAr/. y./.y.^. iie iijHr, 

removertt] \. c. repudiarct. 

Obfervandum hincl. Eum qvi injuriam intulit tencrr,ad fatisfa^lionem 
parti advcrfx. Eaqvc olim privatim expcdiri 8c fcrcjurcjurando transigi 
folebat : Juro te indignum hac contumclia cfTe vcl videri. Scip. GentiK 
' j4puleji. apol.p,4SS. Atqvc hinc dixit Pacuvius, jurejurando extcrgcri no- 
xasqvotidianas» 

II. Poft fatisfa£lioncmnulIani fuperefle injuriarum a£lionem /. 17. $. 6, 
jf^deinjMr» 

III. Aftionem injuriarum dari adverfiim Patrem injuriantis, filium de- 
lcndentcm. 1.^6. ff, de tnjnr, 

IV. Juramcntum ingencreprzftitum dcfacicndo,qvicqvidaItermarL- 
daverit, non cfle illicitum. Qvia tum mandatum fubintcliigitur tale, qvod 
bonismoribus nonfucritadverfum, 

V. Jurantemfc vclleobtcmpcrare&faccre, qvicqvidalterjuflerit, non 
teneri obtcmperare, fi qvid ille iniqvijuflerit. Ratio eft, qvia mens juran- 
^tis non cenfctur f uiflTc, qvod etiam tdm parerc ?elit, ubi noadcbet.Gregor» 
Sayr clav. reg. hh. ^c,?. n. 6^ 

VI. Exhcredationcm hberorum fierinon pofle, nifi ex caufisinjure^ 
jrrobatis. Novell, i/j. c^, 

VII. Divortium intcr Virum ScUxorem non haberclocum^nifi ex cauia 
adulterii aut malitiofic dc/ertionis. 

^ VIU. Ea qvx legc probibita funt, nulla conyentione mutari & licita^ 
£eri pofl*e. 



Ad c. tua nos 24» 

Inter Conjugesfaftodivortiojiiramentiim interceflerat, fc nunqvani_» 
poftliac in gratiam redirc & rcpetere fe inviccm vellc. Maritus pccniteii- 
tiadu£lQs,poftqvam utrinqve adulterium commifrumeiret,Uxorcm re- 
petcbat. lUa diiledere fe ab adulcero, & caftitatem promicterc, aut, ne-» 
invita marito rcddtretur, Saracenam fe fieri vcUe, contendebat» Conful- 
tus ea dc re Pontifex, ni ad continentiam (ervandam commoveri conjuges 
poflent, Uxorem, ut ad maritum revcrtatur, cogi debcrc refpondit. 

Ratio dubitandieft,CJ 3 qviajuramentumdere non iUicicafcrvandum 
eft. AttalehiceftjuramentumaConjugibusprxftitum. PolTumenin:» 
conjugcs mutuo confenfu continentiam vovere c. ^vod Deojs, f '> 
C9mier]. cjpju^a\ Poffuut igitur cale votumctiam juramento confirmarc_f. 
(i^qviaponirurinfd^lifpecica maritoadulceriumcommiirum fuifTc Atr 
hoccafuiicetalterircligionemingrcdi, & tum cogineqvit, utrcdcitr./^'- 
gathtfa 27, q. 2, q vod in fortioribus tcrminis proccder et ex fentcntia noftra* 
tium, qvi per aaultcrium ipfumconjugii vinculum fblvi defendunt. 

Ratio decidcndi eft, q via pa£him inter conjuges dc fcorlim habitando 
rcpugnatftibftantizmatrimonii, neqve conjugum arbitrio fubjacet, 6c 
occalionempribetcommittcndo adulcerio. Et hincjuramcncum addi- 
tum nentemerarium tantum cit,util>icaitPontifcx,fcddcrc etiam plane 
illicita«, 

Aci rationem dubitandi primam refpondet Franciftus de Caldas empt, 
ffvend.cap.io. n. 12^ conjugcsinhoctextunonamore continentiz ftrvaa* 
d2talepa£tum inirfTe.ledexpravoafFetlu. Adiecundamreponipoteft,'^ 
abutrotj conjugum hicadulterium commiflum efle,8c hinc pariacrimina 
mutua compenlationc deleri: neqve alterum alterius confortium declina- 
rc ipoi^tc.fin.X.deadttlter, 

Necobftat, fiadrefponfioncm primam rcgcrerevelis, videri conjuges 
amore continen tii tale pa£liim iniifle, cum Pontifcx ad continenciam ler- 
vandameos ante omnia ad moneri vcUt. Refpondet cnim adhuc Francr-, 
fcusde Caldas pa£lum iftudhocoperari, utinduci debeant conjuges atf 
promittcnddmcontinenticm, pcr idtamcncontinentiam nondumeflc-» 
piomiflam, neqvc promitti poiTc citra alcerius confexifum^ 
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Cxtcrum qvodadmoneri hic vultPontifexcoRjuges adlervandam con- 
tinentiam, rayendum cftncinnitamuricatentix Papilticacdefacilitate-» 
concinentijc^crvand*, qvam fol de> jcfutavit Chemnit. €X4m. conal. Irtd, 
parr.j. tap.s, Necergoinduci qvis debet ad promittendam continentiam» 

Saratetiam'] Nomen hoc undc dexlucatur, multa interx>ruditos lis eft, ne- 
qvcqvisqvamha6lenusfuic,qvieam comporwrcpotuit. Ti^.Didac, Co-I^ 
varruv.A^. 4. rcfetut. cap,p, Andr.jRivet. in Gentf, exercttat. io^. Nicol. Fuller. ^fjBi 
l$b,2.mi[cell,.c^i2, * , 

excommHntcAttonu] an majorls/ Ita \\dctvix ^percap.pen^X. dtfentent. tx» , • 
€omm. ut tamen a minore excommunicatione initium fiat. 

apptUattoneremota] Claufula hxc non omnem excluilitappcllationcitu»,^'^ 
ledeam tantum.qvx moratoria Sc frufljatoria cft, qvajqvefpecialiterrion 
ell probata aut permifla, Cujac» adcap.ss- appellat, Auguftin. BarboC 
clauCP' 

Notandumhicl. Matrimonium eflc talem virlSc mulieris conjun£liO' 



nem, qvx individuam vitx conff etudii^m contineat, non q voad intenti"^:" 
onem tantum, fcd etiam q voad convcrfationem omnemqvc fortiyiz com-nf 
munionem, ita ut Uxor maritum etiam exulem 6c vagabundum leqvi tenc- . 
'atur, Alb.Gentilis/.^.^^* ««p^.c.i^, 

II. Non raagis pofl!c conjuges mutuo confenfu (eparatim habitarcL»,-^. 
qvampofliintmutuoconfcnfumatrimoniumlblvere. ^ 

III. Donum contincntiaccireflngulare , 6c conjugcm qvi eoprxditus^, 
non eft, malc confcntirc in abftincntiam ab ufu conjugii, niG ad tcmpus,ati- 
qvantum natura permittit. Cor. yiJ, f » * 

IV. Vota monafttcacfle dcimpolfibilibus, & vcInonnuncupanda,vel 
debitaptrnitentiacxpiandaeflie. 

V. Conjuges non haberc potcftatem fui corporis, nec crgo defraudari 
inviccm, neccirpa ufum conjugii q vanqvam altero invito qvicqvam dis* 

f onerc pofle. 

VI. Adultcrium folvere vinculum conjngii, & totum fundamen« 
tum toUcrc, ita ut parti innoccnti cumaliapcrfonanuptiascontrahere li?*, 
Cvat. ^ 

" ^VII. PariadeliftamutuaiconipenfationctoUi, I»J9 f- fi>f*ft,matrSc.qvO' 
ad intercficprivatum&a£lioncmadiddire£lam. Achill. Perfonal. 
ptjc. pojf. ». 2S4' N um vero mutuum adulccrium ita in compenfacionem_« 

, . . vcni. 




^enia^ ot pceaa .ocdmaxia< locum habere neqyeatr»> vidl Schc<fier.^4ri«> 

Adcap. qvemadfmodumifr 

Capitulnmhoc, qviaprolixumeft, &infi^nesairqvotcontinet cafus* 
inattimoniales,utde eiiuienluexadiiiseonftetiinieqveDtes refolvemus 

propoficiones. 

Prop.I. Qvijuravitmulicri, veHefeeaiiihabereUxoremlcgidmam-ir 
propter fornicationem ejus prxcedcntem repudiare eam non poceft, 
. ^ RattodQbitandieft, qy iacafKlStf vidbtiirleflie^^ fubftantia matrnnciiH^ 
ttCitcontrahente- ipon^o xaflitata» conditio»tacit6 fubmtf^Iligatur , nec 
' qvisqvamcenftaturcoiilfiatireiheaiii&^yaefbr^ 
ttonneftiat; 

Ratio decidendi cff qvia, fiqvis cum (fuprata contrahit, qvam caftam 
efle putat,€Trattanruminqvalicatc qvacnilvo matrimonio adifre&abcfie 
poteft, cum nuptiae etiam cum merecrice confiftere q vcant. Accedit vin- 
/culum juramenti,. qyod^ qyia non vergiciisdetrimeutumialutis stcrnar,. 
firvarideber, ' • * 

Hk verd annmdvertiend\iiir el(r ^itiorenrefle rationein" dti6ttasu^r 
q vam eft racib decidondi.- Etfi- cnim error ille in qvalitate confiftdre vi» 
Oeatur, adipiam tameBibrmftin conjugiireferri debei; cumipiiimcorpus^ 
cxqvomateria conjugirconficitur, attingat^ Unde contra- Pontificem fta*; 
^uendum cft proprcr fornicationem pryccdcnrem pofle mulierem repu- 
diari , ut maxnnc fponfalibus juramentum acccnerit , qvae tum cxcendi 
iftud ad ignorata non dcbct. Vtd. Gcrhard. Loc. ae tonjHg. num. tc^^fe^j. Paul, 
Cyprzus dt fponfml, c, 13, §.s9'f<i* Dominic. Arumx, in CoSe^, ParuU^, Mff, if» 

Prop. II. Qvl jiaravitmnlieri^ Tdte ieeam hafiere Ukoremregidmamt fi 
(noflpromtflionemhanc fornicatafuerir*repndiareeampotelL 
- Ratio dubitandiefti,qv|aibfftius eft vinculu^^^amenti,qv^m ut peiLr. 
''ibpervenientem fornicatioReillralidi 'polTit , cti9||p|peM^ iftud conCe- 

ptum,nullusqiieomnin6cafus exccptusfuerir. 

Ratiodecidcndiclt.qvia in juramcntopraftitotalis condltio fiibintclli- 
genda eft, fi in legem conjugii muUernofl oeccet,. ncque quid, q.uod con* 
.fcufuicontrariumc£t,commiUat. ^^ '^^^^' ■.r:.\'ur- 
.^^^: ' • Prop, 
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Del^ propbfitionc , qviatl^em hititur ratIohibds;^^Kandi ^ 

i^iiLqviDus illuflrata fuic propafiCiopiima«idemetiMipi^ 

£t fi rrpudiari potcfl Uxor jam demum du£l?«qvai|ao^ alio ftif- 
fl^&impracgnacarepmcur^ ucifupra^ixiji mulcotiuulu^^ ' 

Prop. IV. Sponfus potefl rcpudiarefponrim propter formcatbneoLj 
ppft fpoulalia (.ominiintm, non obft^BCe j uramcnco iponfaIibu$ annexo^§ 

ftatio9esdabieaiKHMe(Kdeniyconwtiiiimciimfatioii^ — 
oiiisiecuiidactquibus addicPoniifexalias ratione^duaSyaK 
do^ akerami minori ad majus. ArgumencumabaMtifdi , 
aiijia%onlu6 tenereCar etiameam fponfam uxorem ducere, ^^ljiP^I- 
mcntumpracftitum palam fcproflituit. Aminoriautem aa mdjusitaSSf^ 
fcrt.' SiUxorjuftacx causa adulterii dimitti poteft, qvodeilminuspfo*' 
babile, ctiaTi fponfa cx eatlem caufa repudiari potcri^ ^ 
" Tencndumtamen (i) anceqvamrcpudiumpcrmittatuj', anteommaji 
tentari dcbere rcconciliacionem,fic moncndum eirc maricum aiu.^Jilij 
ne repudiet Carpzoy, i» Ip,Cof0. Ub, def. 19$. (2) non aiMiiniM^ 
inaritum autlponlum, qvi|ciens&prudens.eom ftuptata caaft|iH;ifi i\\ 
tominus eum, qvicumuiKwsajDCiponiaab;ifiellh{N^ 
^Bm4iabuic.Carpzov.^/«f./j?7. ^ ^^^^. 

Prop. V. Maritus Vxorem^ie^itjsSju^ 
jnittentcmrepudiare ncqvit. ' ^ "' .•^^^^'''^^- 

Ratioduiitandieft.q^viaintalcmabinitio non confenfit, 6c^f^a fpOR^fJ 
fuslponfam,qvat poft Iponfalia leprofa iadacft, aut inaliummorburruJi 
pcrpecuum& fonticuhiinci^^ Uxoremducerenoncogicur» ucipaccbic^ > 

Jatio elecideiMlreft:, ^««^g^^^itfiltboiioiNM^^ 
nm flc adyerntatum communtonem habere dcbcnL -)9iM|iSatex|| 
cmpiumfponfi,qvia multa: funtcauix,.qv9r nofi dirimiuitj^li^ 
COu^M^iun^iin^P^Jiu^^t^^^^^^co^^^r^^cndum. ^^liyh^ ^ _ 

Prop. VI. Spon^us fponfam , qvaepoftijponfalia leproiafa^ eftT iu^ 
paralytica, auc ncnlns M^Xn^f^^j^i^ c4>t,ldia^.AOCe^etijjuraa^n^ 




iervitum vulrierat confcicntiail^ , €td^|j||«a ne^v^^^ 
mefoIUcitifiintcanones* ^'"^^ " ^ ^ ' 

Rariodecidendi petiturexdereSuconfenfii«;,qvociqviin(anam5{ lljc» * 
fam tonlenfit, non vidcaturconienfifrein morbidam& {auciam. Etju- ■ ■■ 
ramentuin additum * uti tota prominio mtclligitur valida iub claufult^ : 
^iisikfbptibos.Bepit^^^ 

«piniagvimus fios tnter morbos concagtoios, qviaiiswifpMm v«- 
|lneatparalynsaUiqveplares,&taIes,ex qvibus noUa metuenda eft infe* 
^Soxi» Deprioribus certum c(l,repudio faciliorem enb locum, fivfeLile«/i 

^$onji7gibus qvzftio fuerit fivc de fponfis, itatamen.utaliquod temporis 
fpacium cxpe«Slctur,intra qvod, num curariadhucmorbuspcfllt.clariotav. 
Kexfcrerepoflint indicia. CircareIiqvosver6»qvi contagicli non funtj» ^ 
nt maxime deformitas aliq va inde refultet, in conjugio iam contra£^o re- 
mdiumadmitcendmnnoneft. Q^enimnonlabe&aantintegritatem . 
'ncttli ieu iidei conjugalis, ne«xifta^ ant cadftens violetor, neqve del^^ 
<mthori impediunt, neque^^DEo imerdi6U fi|0t; eaeffiiMiiam comngii 
mm contra£ti dc Aruere neqvebnt H^lfim. in buvim.tnp, «. mH.i(SbK^ 
Iponfbs vcrofaciliusconcediturrepudium, fi pofl multa argumeritai ad 
matrimoniiconfummatiQnemadducipars ipnaneqvcat. Carpzov.ixr/p, 

^?? Prop.MI. Nonvalctjuramcntum,qvandomyijpsjjuratUxori,ftnuI» 
loun<^vam decrimineeamacculaturum. : ^ 
^Ratiodubitaiidieft^qviares nimiKfiSlSm^ 

yel non accu&re. Qvidni igitur ad akenitrtim qvis fe obl igare jure» 
andopoflit? 

RatiodecidendipetiturabAbfurdo. Po^etenim mulierdefcifcereaf- 
fchriftianA Sc transireadpaganifmnm. Qvocafu,finonfine blalphe- ^ . 
lSliadivininominis,velide6tantum cobaHtarcmaritoveIit,ut cuminin- 




^ldelitatempertrahat, maritus eam apjjdjudicem imj^ctere tenetiv^utab 
tii^lcpareturfit pcricuium avertatur. ■ ' - ' ' ^ 

J^edenim advcrtendum iiic eft harefin aut infidelitatem non eflTelcgiti- 
JUn^kfffi&m divortit. Gerhard. Lt^d* cof-ju^, num. ^sp.ft^. Et iple Pontj- 
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quodmaritustencatur Uxorcm dcharrefi accufare,eamque criminis rcani- 
• faccre. Utadeo putcm vcrioremellcpropolitionemliinvertatui. Valeret, 
fcil..iuramentumUxori talimodoprxftitum.Confirmaricapotcftexpro^ , 
pofi ioncfeqvcntc. Srcnimmaritus teneturfcrvarejuramcntumde nottjj: 
accufando propter adulterium, multo magis tenebitur (crvarc propter a« 
• liudqvodcunquccrimcn. Ratiacft, qvianuUumcrimcn magisimperii^ 
■. juramariralia,quamadulterium. 

Prop.VIII. MaritusqvijuravitUxonVnoneleeamdcaduIterioaccuJ&^ 
re,te! cturfcrvarejuramcntum &lidcmdatam, 

Ratiodubitandicft, (i) qviapatronuscftcTiminis,quicrimcn cclnt,(i 
qviaipfa Script-ura jubctcriminisrcum poll unam 6caltcram correpti 
ncm dcnunciarc Ecdcfia:, utdcinccps ejus ccnfortium vclut tthnici vit 
tur. C3)Qviatalipromiflioi-iemulicr ad pcccandum invitatur, 

Ratio dccidendi cft , qvia maritusi Uxori dtlinqucnti non fl-pties tatW;- 
tum, fcd imo fcptu^gics lepticsremitterc culpam potcft# . ' 

Limirat vcrohancpropofitioncm l^ontifcx, quodcailri^le dc folaacct^^^ 
lationeaddivortnim faciffndum accipi^non autcm ad dcnunciatioucm»», 
qu^adpccnitentiam peragendam ficrifolct,extcndidcbcat. 
«r ^rff/f^//«»ji«/Y;v<>r*] hrC. taW,qvaIenilecundumlcgeshabfredccct. Intcl" 

ligiturautemhicin primo romparationis mcmbro matrinionium jamij 
£onfainmatum,utalteroargumcntum a minori ad majuseo maiiitcftius 
fit. 

profortticationt] VideturhocvocabulumhHc pro quocnnque concubitu 
illicitoaccipi debere. Aliaspropriedefignac concubitum cum mcrctrice, 
qvanquam alii aliter eo utantur. 

irt lcgem conjttgit] qux h«c cfi^, quod uni &: foli conjugi corpus commu- 
nicari dcbeat. 

ftdHElHriim] Intelligi hoc poteft dc fponf ilibijs five dc futuro eaf ucrint, 
fivcde pr.Tfenti. 

^irW/c-^w«r<r/r/.vjh.c.qu2:mnltorum librdini natct, c.viclftadtJh^4-> livo-r 
qu.T paifim h. c. finc dclccTtu fe profticuit. /. ^^.jf.deR. N. 

.idHtrufrfj.] h\c potcft vclduccrciiiyxorciB, quar poft fponfaliafbmi- 
«aM cjft; vei eam rcpudiarcr 



♦ * »• ' 




. . *i / Diqtificcl bv CpOQle 





Vi^^:^^ ob&uta funt, hunc tiUBdn 
^i6d Sponfus jtqgoto taleiii i^fxtt in Uxonmnqiif^i^ 

fjAtfr4r//irin] Aliud e(l jur^eiHiten Cmerariiun, aliud omninonulliiniJ 

•BUgdillicitumqvidcmeft.nontamen invalidom, Hoc&iJUcitura,8cdcre 
|Ji§ata, &proptcrcainvaIidum. Juramcatumillicitumrcrpe£hirci jnr^tx 
i&llatenus obligat : illicitum refpcftu a6lus jurandi obligat, nifi aliunde 
iQ3ppdiatur,,Rob4Sanderfon.</r/«r4»^;>r</f<^.>\/?^^^ ^ 
*t/i^if] DiffcruntaccufareScagerc. Accafamus criminoibs , jM^i^iis' 
^sinnocentesnuUitis criminisfibiconlctosv' Accutkcioncpur 
,afi:bneidqvodnoilrum eft, vcl qvod npbis abcdl* 

if^lu] Dicitur ita rdm ille, qvi Chriflianx rcligiom nondutfliiomeil-i 
dfdit,necfidemChriftiamplexuscft, tumis, qvia fideChriftiana, qvam 
.^ius ajnplcxus erat ad Judaicam vel Ethnicam (iiper^i^ofiefla deS&ciLf, 

^ rMniy?rip/«r4<]AnimadvcrtitCujacius,di£lumhQC ^ Scrij9tU£i^non in« 
Jteniri, fed in homiliis Chry&ftoaii:: ^ v^ii^^ ^^^^^^ 
^Jkmtntiaril Differt denunciatio ab accu&tiODe, qvli 'deminci ' 
* liftftatiocriminis non^ad vindi£^ampublicam (ed uteviticturdf^.,^^,,,^ 

ommittendum ab aIi(^vo,veledamproaeli£bconHntfR^qvan4pp^pm 

imiditerandiadcft. CTrcg.Sayr,*» r/Wv.rrf.//^. f^.f.f<>.».t;" ' • Y 

Hinc veropriterea, qva:in^iropofitioniDusdedu£lafunt, notandnmJi 
ftl. ctiamin fponra committi adulterium,fiveeade przfenti fuerit, fivc 
cfuturo; qvod ultimum^flvantumvis neget Uidacus Covarruvias /74rr* 
M fponj^Kn, ti, acriter de&noit Antonfuir Iwtilieus iitrkidtr,tit, ^mM^ 
^•xl^ti.§.f^^,fM£»»fid.JtMM^ Cmf.Vtan^4idy.4*iiffi*dtpMj^S^ 
j.fi^» Ant Pere;^ Cod^ tidL.JitLiit4Mt,ium^i^ CaipzOV. h^Cti00r» lifj^ 

Mjt4, '■■■'^- ■ ■ V--'' ■ ^^\:^^\ 

II. Juramentaqvldemftri£leefleexpl!canda,fed cavendum tamcn,'ne. 
gftridla ifta intcrpretatio abcat in rigidam* Et per conleq vens omnejura- 
inentum intclligendum eft fubclaufula, rrJ-;«//»ir^^«fi^«/. Qyomodoqvi 
^uravitducerealiqvamUxorem.non tenetur ducere,fi dcprchendat eain 
itK aiio eSe graviddm* Robert. Sanderlbn^/«r#iw, frfliii, j, tt^» 
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III. Adalteriuinvinculumconjiigalerp(bjuretol!cre»itaut nonrenca-^ 
tur innocens adulterx amplius cohabitare,aucfihocfcccrit, rcdintegraiar 



tumcrcdaturvinculum. 

IV. Multa cfle q v* irapcdiunt matrimonium contrahendum , (ed non 
dirimunt contradlum, . Ife 

V. Matrimonia cum infidelibus &h£reticisintutaqvidemcfre, noimr 
tamen omninointerdi^ta, ncc proptcrea ficontra£lafucrint, d .flblvcn«f 

^I, MaritumnonteneriUxorcmharreticam propterhxrefinjudtci de^ 
ferreautdcnunciarc. Qviaenim matrimoniumdifTolvi propterharrcfin 
tion poteft. ncqvc intelledlus hominis,in qvo hxrcfis niduiatur, potcfiaci 
iudicis fiibjacet, fruHra fiet talis denunciatio. 

VII. Jure civili maritum, q vi deprehenfiim Uxorcm in adulterio retinet, 
lenocinii reum ciTe /. JT. f- f ^'i l^- J*'- <^ ^**^*' Sed jure tano^ 
nico pofle eam fibi rcconciiiare & matrimonium rcduitegrarc^ ^ 

Adcap.etfi25» 

DuxhTcqvxftionesdeciduntur, Primacft in ^q^-, utrum Chrift^ianu 
homini uUo in cafu jurare liceat. Altera in hypoihcfi, urrum liceat jurare- 
monacho. Pofterior q vodammodo cx priori pcndct, q via qvx generali- 
terpermifl*aautprohibitafunt,etiam monachisea permifla aut prohibita 
efle ccrtum eft. Utramq ve affirmat Pontifex. 

Prioris qvxftionis ratio dubitandi petituf (i .) tx Mattk Kvcrf^^^^ (i,^ 

V Rationes decidendi petunrur(i.>Jf Mr^ T/, 16^ {z.) ex Apoeml, X^6. (^.) 
abcxcmpIoChriftijurantis,ii^rimisZ,«c./^^2-#.i>-. (^.^abexempTo Pauli 
M9mJ,9,tt:uCor.XKi'. (sO^x VeteriTcftamento ab Exemplo DEI, PJkK 

Ad Mattb.f^,s7^ refpondet , qvod ibi non fimplicrter juramentaprohi- 
^ucritSalvator,(^juramenta per creatnras,cniadde,qvodnonomne-r 
juramcntumprohibuerit, ftd qvod prohibuerit . ne juretur in omni cafu. 
Aliud cnim eft, non omnino jurare, aliud, omnino non jurare. 

Adtextum JacobircTpondct, intclligieum debere dejunmento femera- 
»0 6(finc ncccflitate pracftito, tuim & dejuramento qvodfic pcr crcaturas. 
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Pofterioris qvxftionis ratio dubitandi eft, qvia Monachi funr in ilaiu 
pcrfc£tionis, uti vocant,cuinonconvenitjuramento fidem vallarc. 

Ratiodccidendi dcfumitur cxpericulo, qvodmonaftcrioimminet, ne 
proptcr defcftum tcftium jure fuo privetur. Hoc i^itur cafu permittit 
Pontrffx Monachis, uc teftimonium perhiberejurato hceat. 

t/f, e/i, non, non] Scnfushic cft : Qvpd affirmatis aut ncgatis nude affirn-.c* 
tisautnegcris. Alitcr Grotiusi.i.dejhr.beU f>MC.cdp,i}.n.2U 

^varnpoc/tj] qvomodoveropocnz? &qvidemcxigcntiumjnramcntum? 
Non loqvitiir Sal vator de exigentibus, fed de przftantibus juramcntum_». 
Senfus Pontificis hiceft Qvod jurarecogimini.id fit propter incrcdulita- 
tem, qvac eft pcena eorum,qvivobis fincjuramentofidemnon habcnt^, 
Atmcliorcftexplicatio, qvam cx Philonc apphcat Vofliusp» P^/^vf, 
hhs.parT.2.antuh^i. qvod conlvctudo juraaai argumtntum fit ptifidisc 
non fidei. 

fiii vefumafe'» /urands] Tcxtus origifialis nihil habec de voluntate, fcclv 
fimplicitcrfiroh:bcr: ju»f if/LAvt/fTf, nejurarc, ^ 5 

Amen] Vocubm hanc apud Judxosnon eflc fbrmulamjurandi, tcncC 
Kic, FulL rus /. mtfctll. z, Sed drvcrfam apparet cx Efa, dr, t6. tum & ex eo 
qvod in judiciis judaorum adjurationibus prxmiiris relpondcrctur A- 

vtriperfefjt] Hanc perfc^^icncm cxmdep ettmt Monachi, qvod prxfer 
prjcccptaetiamconfiiiaobfcrvarefblcant. Scdeamdeconliliisdodtrinam 
jamdiii refutarunt Theologt. Concidic igitur fimul ccmmcntxti* iiisu 
perfe£lia, 

Conver/i] Dicunfurifj.qvide novareligfoncm pro£rcnrarpcr (ofleptx-. 
©nemhabitusmonachalis, ^ 
Notandumhinc). Jtiramcntampercreafurascdc jlllcitum. Elleamcn^S 
intercreaturas ah*qva difTcrentra. Aliqvz enim excommimr morcccnci-»' 
piemlih^bcntrnfl' v/mavandamexccraroriam,ut; pcranimamrpcr Cla" 
temmeam ^qvx formuta xta explie^ndap fiint; nefit DELIS r-mima: mcz 
propitius: NemihiDEus falutem donctaremaTT;) aur^ilrernapfx funC 
exliiinatura fpcciatim nosexcicarcad alrqvam recordinrorrem DEI,at- ; 
pcrCarlum, pcr hancDcram vi£^imam6fc. ft.e. per D£UiVt euju'» eft tn 
ctcTothroiius. PcrDEU.M cniha:cficrafrunr, Aliqv.£veranoi.' ' :o<r 
Ulcmaptitudinein,neqvcexcc»torimnqvidcoiuiiientr In prioriu ^ver 

T»5.. ..... M^nt 
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ipllim DKuminterprccativcjuratuf,Scfacilius hincadmitti polTunt. Po- 
fteriores autem vcra juramcnta non lunt, fcd mcra: obtefladones. Robert. 
Sandcrfon de jur.tm. prxlcfK f./eil,i. Voslius />/ ht/}or. PcLi£,lil/.s.p^i*^, 
tuh, i, 

II. Tres efic comites cujusq vejuramcnti, veritatem, ut jurans clare non 
ambiguc exprimat, qvid fcntiat; juftitiam ut^vod juraturlicitum fit & 
honcftum; &judicium, utnon temcrc & prscipitanterfcd praevia con- 
ibltationc & maturojudlicio juret. 

III. Intermala&illicitaqvidamexfe&fuanaturiitaiiacfle, qvacdaiiij 
ir^;r6m.aladreide6, qvia funtproJiibita> 

Ad c. liCiitiy. 

CanonLciEcclefixTudertin.rvacante Ipdc circa jura Epifcopaliajura- 
mentum przftitcrantin dctrimcntum rcdituum Epiflopaliurn. Ex il- 
lis Canonicis poftea eligebjtur Epifcopus. Qvxr cbatur, utrum Epifco- 
pusnovitcr.ele£lus ftarc deberet juramcnto , qvod fcde vacantc cum reli- 
qvis pra:fti'erat. Negat Pontifex, & Epifcopo pocnitentiam imponit, & 
fcliqvorun) Canonicorupi^*uramanta prajvia caufa: cognitione rclaxari 
Jubet, 

Ratio dubitandi eft ex obligationc juramenti pctcnda, qvippeqvod 
ideo vidcturflrvari debcre, qviareditus Epifcopales tantum concernitj, 
posqveattenuat. 

Ratiodecidendi eft , qvia juramentuni id prarftitum cft contra utilita- 
tem Ecclefiafticam,& hincperjuriumpotius& iniqvitatis vinculura dici 
dcbet. 

Sed enim videturctiamhicratiodubitandi haudpaulofortior, nec ve-. 
rumeft,fi gcnrraliteraccipiatur, qvod traditurin rubrica, juramentum-* ' 
contra utiiitatcm Ecclcfiafticam pr.iEftitum non tcnere. Difting''endum ^ 
tamrninterjura Epifcopalia- Aliqvaenim fubftantiam qvafi of?;ii Epi-. . 
(copaliscorhftituiuit, aliqva veroaccidentia tantumaliqva continent, Pri- 
pris gcneris fcie funt ea qv3e pertincnt ad ordinem. Pofterioris vero qvz • 
pcrtincnt ad jurisdiiEtioncm & legemdioccefanam. Circa priorafiqvn_» 
pra.ftanturjuramentaqvxillaimpcdiuntnulliusvidenturel1evaloris tum 
^ qvia fubftantiam rei deftruunt,tum qvia videntur efic contra bonos mo- 
^ res. Ejurarc enim potcftatem docendi & adminiftrandi facramenta pu- 




•r; • . 



gnat cum otffcio Epifcopi primario. Facilius vcroadmitti poircjuramcn* 
tum circapofteriorisgcncrisjura, pat<stexeo,qvod jurisdictio officiurtLji 
Epifcopalenon conlhtuat, fcd aliundc ci 8(cx conccflione Principumac* 
ccirctit, &qvodmulta pafTimdcntur loca jurisdiiftione EpifcopaUex^mrf' 
pta, tiim Sf qvod Patriarcharum & Metropolicanorum non cadcmfit 
conditio . fed in axiomatibus patriarchalibus & mctropolitanis maxim^ 
varicnt, uti id prolixc oftendit AutorEuchariftici jM$ho Strmonelontisp dc 
Eccleftis fmbnrbicitriis ^nrt, 2.cap,2. Etcur vcrojuramcntum contra utilita- 
tem Ecclcfiafticam cxtcrnam przftitum norr valeat ? cun% utiqve conftfte-^ 
repoflitEcclefia, nullolicetfpicndorcconfpicua. Qyidni i^turex eausa 
liccat dcreditibus Ecdcfix &utilitatc cjus cxternanonnihilrcmitttcre^? 
Magis itaqve eft, ut ratione^dubitandi & dccidcndi invcrtamus. ^ 

Eccleftaluclertimivacante] \, e* fedc vacantc, five nullo exiftente Epi- 
fcopo. > 

in mr.:ortbits ordiriibuj] i. c. cum Acolythus, Exorclfta, Lc£bor, aut Oftia^* 
rius eflct. yid. Lanccllott. hb. /. ///. i/, 

dePonti^cts] i.e Epilcop». Sic cnim ctiam Pontificatum & Pontifici-' 
um pro Epifeopatu &• I'oncihcale pro omnioo, qyod ad Epljdopatuitk^ 
pcrtinebat, dixcrunt.- 

panitenti^] i.e. pccnam canonicam, 

Exhoecap.notcturl. falfimclIc'aficrtioncm Ponfifkiorum, qvam hinc 
ad ftruit Au^uftinus Barbofa acihoc. cap, fatlum ab aliqvo utiCanonico r©*»' 
£te revocanab iif^^^.z.^, Epifjopo trcato, 3cpromiirionesfa<ftas a Principe' 
ll-culari antcclcctioncm rev«cari poftcafccuta ele£tione. Hocenim fi li» 
cet, qvid cpuscftcardi^^alcs in conclavi congrcgatos vinculo jurament? 
eapicaqvzdamfibi inviccm promittore, gva unusqvisqve, fiPonti^ca* 
tum obtinuerit,fervarcdcbcat? Qya dc rc dixifiipra*:/^f./ff,';cM/f.5. Irui' 
promptueftcxPontificforumanertionc juramentielufio, non obftringi 
Pontinccmadca, qviantuPomificatumpromifit. Etficgravitcr dccet 
elfe impudentem & impium. Utiqvc qyi rem aliqvam promittitfub eon- 
ditioncfihoc velillud factu.m fucrit, conditinne cacxiftente nonporeft 
dici, qyod ab obligatlone liberatns fit, lcd turt dcmum incipit cumctfcdtu- 
eifcoMigatus. Etovid crgo contra omniajurisprincipiadicunt Poncifi- 
ccs^fe exiftente conaitioiic »ion obligatos e(fc ? ^^^*^'- 

- • - <- '^ ' 
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'^T^i:^^0Bd9t^(^ juramento nulluttuf 

|€€|^jff|)|)iil^lK vero CafUM^ jc^a^iem jurantis rcligiQocjuriwi 
xnenci:6&]^t|^ > %uc j uramenmrd (^afi per le ftet & obligatioiieii^B^ 

|V. Non deftitui juramentum vinculo reIigioaisexho(^^<M]yod vi 
j^rtpm fut-ric, uti qvidein ex vcrbistcxtus coiligipo/Tet. 
V; Nec dolo elicitum juramentura fua C4rereobliga.tione,nificrrorin- 
natiis verfeturcircalubilantiamrci. «^^3;^ 
.i Jufte qvUIem Petrum dcF««arji8«^^iaf,fe 
MFlms 4 f^cificibas ji]ri9did»oiiefvyiavx)lm^ iedeam ta^ 

,Qvi injudum beUnm intulerat. 6cbonajqvzdamoccupaverat^ pace m 

^ilhoftem adjuratam aliqvam promiflioncmadegerat, ipieqwMVttion« 
jiulla promifcrat, qvx ramen tcrvai-e deinc^ps recuiat)itf. fi^^ltetuiij» 
(i) num bona erepcat'adaTuiirentoccupantis.(t)numprommiojuramen* 
to firmata tencrcc, & ( num qvi ita promifitobligatusmanerct,ijakfiyi>j!* > 
ie iidem a fe prxftitam fervare nolit ^ ' ' '■^*''<^-^;^^^ ■ '^-^^^^^^ 

' Qvod primum conccrnit.etfi aiias.qvz cx hoftibus capimus jurcgenti-;'- f 
um Itacimnoftra fiant j./7.J.'^<^./^.negattamenPontlf'cxidIocumhabew> 
in bello inj ufto. Si enim bdli caulh itejurfta cft, injufti etiam eruntomnes 
^ilQos, q[vilnde naibnncnr. Hng Grotirjlr» JirlL^p«ft/^f.#.r.f#.ff.;.^^. ■ 

'TCircalecundnmnonnegatPontifextcnerejujramentum; Vulttartfieii, _ 
i»abiblvatar l]^v i j uravit, ab oUigationejurameBti, ided iiil, qyiacoalStim *^ 
jaraviti HhficenimjuftamabAnutionli^aufam cjctftere» propter qvamJ 
•>' jii^ii illi tanrum.qvidominium in rem promiiTam habent, juramcntumir* , / 
titare,fedaliietiam, qvi folumlpiritualem injurantemjurisditfiionemha^i^ 
bent, abejus vinculo abfolvcre pofTinr, tradunt Moralillac.r/fi Greg.Sayr»*^ 
incla-v.reg.ltlf,ht*s.n,7. Primum dc irricationc qvod dicunt >idmitcimus, 
" poiTc fcil.Pupcriorem, qviincamateriadeqvajuraracncum pr.ivftirumfu- 
it, fnperiorcftJuramcntumirritare,nofteriusver6,ubi cclTar taiisfupcno- 
ikas , non adg^fcumus j i^^^4i;i2^em jurisdi£tiouem fuiHccie arbitia- 
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mur,idc6, qviajuramentifuprcma obligatioad DEUMlpe£lat,nec potc- 
ftati bumanx fubeft. Md.GroudtjHrt keH.ffpachb. 2, cap, i^.h,2o, 

Circatertium maximcmovct, qvodpromi(riofa£la(itcumjuramento. 
IdtamenitaexplicatPontifex hoccafu,qvomutuo fibi invicem pacilcen- 
. tes promiferunt, ut fubintelli^i debeat conditio, fi alterqvoqvcpromiiro 
fuo ftetcrit. Id ille fi rcnuat, juramentum non ligarc putat eum q vi prz- 
llitit. 

intereli^i fententia] Interdi£lum dicitur, cum competcns judex ex aliqva 
caufa tcrram vcl homines a divinis arccndos pronunciat ac prarcipit. Lan« 

CQ\\Qtt.lnJiit.Uy, 4,tit.i4. 

Hincnoto I. Rcftitucnda & refarcicnda efTe omnia,qvat belloinjufto 
ablata autdamna data funt. Etad hanc reftitutionemnon ctiam iine^ 
doIolbkcuIpacommifTafufficit. ytd.omnino QxoVLxxsd.cio.Uh.}^ 

II. Juranlentumejusqvifubalterius poteftateeft, absqve ipfiuscon- 
' lenfu nec licitum efte , nec obligatorium. Injuriam enim facic alteri, qvi 

qvafijurefuoftaturtdeiisqvxfunfjiuisalicni, Et qviatcnetur unusqvis- 
^jveexofficiofuperioriinhis, qvibusfuperioreft, fubjici, atqveipfius vo- 
luntatiparcre, nonpoterit hancobligationcm fiibfcqvensjuramcntunLj 

' tollere. Robert.Sandcr(bn<i*;wr<iw.^r</#^?.^.y«^.f. Vidcrurdiftingvipot 
•fe, inter to abfolvere a juramcnto [qvod vinculum & obligationem tollitj 
^interTo prohibercautrmpedire, neidfiat qvod juratum eft [qvod vin- 
culum&obligationemnontollit] Pofteriushoc videtur competere fupe- 
Tiori,nonprius. E. g. filiusfam. peculium profe£litium fob juramento 

..alienans,impediri & prohiberipotcft a Patrc,neaIienatio fiat; fed tamen 
propterea non tollitur vinculum & obligatio juramenti, qvxvideturre- 
vivifccre patre mortuo, Huic tamcn lententiac videntur obftare Nmmr, 
tap.XXX^Txi cogita. 

III. Nonfiifficercfiiperioritatemlpiritualemadid^utirrltari poffitjura^ 
mentum. 

IV. Inrcrdi£lumpondficium*4mpium efie& plane abominandum in- 
vcntum. yid. Marc. Ant. de Dominis de Rep, Eccie/l itt^ 5. (^^9, nttm. 

V. Excufatum c(!e qvi nott irapiet juraitienfum ; q vando alter, cui iuf^ 
tum eft >cx fua parte , qvod pr omifit, non fcr vat, Pid, j^Ttdrt ttb JExta dt pdH. 



nam. jii. Match. Cuno de pM^,Li.cap, 22,11, 86.fetj. Roland. sl Vallc vol.t^ 
con!.rj,n.2o, 

ii'- 

[Durumveroeft,fidemjuratampr«pter alterius perfidiam frangi 
polTe. Videnturdiftingvidebere promifTiones. Qvae eninoi 
ita ex utraq ve parte fibi junguntur, ut unum ncgocium confici- 
ant, corum una dcficientc, fruftra adimplebitur altera. E. g. em« 
ptor qvi de precio folvendo fabjuramcnto promifit, fruftra-j 
(blvct, fi vcnditorcm venditamtraderenolit,qvia fcil.ex utrac^ 
parte aliq vid ficri debet ad unum ncgocium, qvod cft confiim- 
matio emptionis venditionisjConficicndum. Atqvandopro» 
miniones in unum aliqvod negocium nontendunt, fcduna- 
q vxqve per (c ftat, & expediri potcft, fine alterius prxftationct 
•r tiim, nifi fiib conditionc fa£l» fuerint, non videtur exculatus/^^ 

qvi,ovodjuravit,adimplere nolit, ut maxime alter promifiuni 
non icrvct. Generaliter tamen aficrtionem fiipra poutam etiam 
eo cafii, q vando utrinqve juratum cft, feqvitur Balduin, in cafl 
conf(tcnt. Ub. 2. c. 9, c*f, 17 . nnm. 

VI. In ©mni re^cripto fubintelligi dcberc claufulam : fi preces veritate 
nitantur.c, ^.^.<^rr^/fn;?/.qvzqvidemrefcriptis Imperatoriis olim difcrtis 
verbis jnlcrebatur l.fin, C, dc dtverf refiript, 

Adcap. Nimis 

Thema hujus capituli eft, utrum Laicus a Clcrico juramentum fidelita. 
tis exigerc qveat, qvandois nullaa Laico recognofcitbonatemporalia-ir 
NegatPontifcx. 

Ratio dubitandi eft , qvia Apoftolus jubet omnem animam fiiblimiori- 
bus poteftatibus fubje£lam efle ^om. XIU, /. fub qva generalitatefine dubio 
etiam clerici continebuntur. 

Ratio decidendi fumitur ex alio difto ApoftoIi,qvidixit, (ervumfiio 
domino ftare aut cadcre, R.m. XIV^ 4. Qvpniam igitur lericus q vi tempo- 
ralia non habet, nonaliumhabet dominum, qvam eum,qvieftinc<rlis, 
huic ille ibliftat aut cadit, nec ulU alii hominum debet, 
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Ad rationerp f||t^andi, rc(pondet Pontifex. Laicos nijB^i^^piciifr' 
. juredivino, feaq^Pbdidemeft,exceiidefet)imisjusdivii^l^ 
^i^n Pauliniim , ad qvod provocat Pontifex in rationc decid&^iy)^ 
applicacur ad praTcntemmateriam , cum illicagaturdeqvzftione. tinM 
juue coruicmnecur fratcr ejusdem fidci fic ccecus, qvi circa {blaS|diflfy^|t6e- 
^ifcmoniascxrcrnas» N^ec vcrumetl>nimiumfibicribucre Laico$}<|V^i^a' 
Miiramcntumiidclicacisa Clericiscxiguncqvanqvam, fi non exfgajr^^pf* 
ItemmmifbrHm^ 

Tcrc divinuavft ftatuif; Qsrkosjnre di vinaexempms^^ffe , 
Latcorumi Econtrario' Almus Valaicus r«»fM^r.r»«^, n.^ P^l^l^ 

vinum h?c inteirigitjus canonicum , 6c ftatuir exemprosefleGJi^i^oS%- 
lojurchum mo, Ec hancfentcntiam feqvuntur plure» aUi. ^i^i v^de- 
turPontiFcxinpriorefignificacu jus divmum accepifle , 8(ratiohcmdnlji« 





c appellatione utimaluitPondfeXr qvam nomioeclemiofiw^i^il^ 
qvod mftrfftSinCajeretatione eos crericor^qvi in di^nitate conftikiti ruiit^. 
non,continet, <^vai^vam fub fmem cap. ipfos illosi qvf hk^viriKc^'"^ * " 
Ipcuntun Clericos appellet. Aug. BarboC tnt^ptHsetv. vovttb, Cltrt " 

^uelit4iiffmr(mtm4i\. Alvarus Valafcus /• ntimjt, in fpecie hfcfffteL^ 
vafallagium, (fve juramentum fidelirati';, qvodpropter feudni]g|dp$hl 
prxftatur: Tale dicit exig^i non pofTe a Clerico.qvi feudum hmmnfiacce- 
pit;. pofT&taiQ^abeoexieihommiuaLaliud.. qvaiea civibus prxftaci 
^fcler. ■ ' ••v>^- ^^'.^^^ 

Noto hinc T* Clencos non tantumjurc divino, fed ctiam humanil^JS 
ideoqviacivcsfunt, Regibus &principibusatqve magiftratibusfctulari* 
bus fubefle. Alvar. Valafc^ «^,- /, Rob. Abbot. de fuprtmi ffttguu re^.'J>% 



II. Excmptipnem Crcricorum a iuEisdiftione Laica cfTe ex bencficio 
H TVinci p um. vtd,i,h, ef /. 47, C^jbMo^^^i^,e$G(ir. Ha^ JacobusGol^ 
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jarisdiftioni5& imperio fuorum Principum.&hancfibi PapamiwnpMf 
lincriifFragiaeorum, qvorum interclt,^ ' 
- IV. Hominiun miniftris£'cc!e(uein honofeni^iliinifteriinonmalerc- 
jDfitdt li taroen confbiratio metnatur, rede ab illisU itxifiHk W c^p./^r^. 
^ V* Propter feuoa & alia tempofali»« <ffMilham ^Jk^^^^esiiSi^ 



^:'^ ' ' Ad cap. Petitio '--^^ ■ r 

Eotempore, qYtfChriliiaiiiPalaeftinam feciiperavefant, AntfO<Jnj|r 
Prmceps confpirationem metiicns Canonicos Anriochcnos juramento 
iibiobftrinxerarJlliqvehisverbis,non erimus concra tcjuravcrant. Po<^ 
ftea vero Princepsifte itagravis cxtiterat Ecclefia' Antio(.hena\ utCand- 
''«iucisdiffi^ileenet, aufibusejusnonrefiftcre. Utigitur. q.vid(ibitum Fa^ 
idendumeirct, &qvousqvejuramentummierer,cerrioresfrerent, rem^ 
;>|iioittificiRomano exponebant,.&abe.oconfiJiumcxpe£^bant. Pontii^x^ 
Jurametitt verbjtr cauiam impu]£iijtt|cy& finalem attendtQis ,^ejus Tim a^ 
^jiracientei» CQpitroverfiz ftatuM|Ni»^^n ^-^""j -^tTpgtliiBBr'-:^ 
clarat* ' ' ■'■ \ 

Ratio dubitandi ex ipfis juramenti verbis depromitur. Qvcmodo enfm' 
•fiveinjudicio , fivc cxtrajudicium rcfilrcndipotcftatemh ^bcat, qvi jure- 
.^jurando ie obftrinxit, (ceiTc contra ahqvem nolle. Uriqvcenim contraedm' 
j^cft, q vi eumjudicio impccit, qvi eicontradicitrqvijufla ejus^jon expedit^»- 
^qvi q vod vult ille,. non vult. Tam genei!iimr enim cumye^ 
r-cenceptannt,noiivi(fentiirpatiaUomcafti'e9tceptionep^'^^M^ 5, 

Ratio decidendi fumitinrez caula impu]ifvadC-:^aEjc«ra 
. ^roponirur eoiipj Pftnciptof Antaochiz mdtuide fibi i conipftatix^nibus, ei> 
asqve utcavent,j«>fbi<iiiidum cxtorfiile. In his i^turterminfsniaiier^ 
^ljfeberejuramenti vim obligandi defmirPoacji^ir,ilecp^ extra ifti^os extenfi-- 
onem iaciendam efle. Pofie igitur C a n onicos jura Ecclefix fiiz, tiim 6Cj 
«honorem promtumfilimpeuncar , jfton otjftantejuramenco Itcite defen- 

PrinceprylftuyM^its] Omnis Chriftianorumditio, qvam in Sytia atiSft^' 
brientispartibusbellp facro recupcraverant, divifafuic in qvatuorimpe*- 
riajlcgaum Hi^ailS^ckdica&iU^^ Ovmjl^m Tx^p<^i^tim>; C^fiiii^ 
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_ /Id Decretal, TiT»24* 

tumEdefTanum ^ Principatum Andochenum* Illecnim qvi Antiochiz 
prseerat, nonComcsneqve Rcx dicebatur, Ccd Princeps. 

fAvor^r] Vocabulohoc.qvod viraaliqvam iniqvam innuit , videtur im- 
probare Pontifex Principis Antiochenifa£tum, ac fijuramcntum tale illi- 
cite impcralTut. Sed repeti hic polTunt ea# ^jvtadcap^ dntecedens dtxtmHs^ 

dec^tero'\ i. e. infuturum. VidenturhincCanoniciifti confpirationibus ' 
ajitea indulfifle, 6c fainc mcrito juramentum ab eis cxa6lura fuifie. 

amachitiattofie] Confpiratio vcl inPrincipis pc/fonara fcrtur, vcl in ipfam 
totam Rcmp.cjusqve everfionem, qvemadmodum & majcftatiscrimen 
vel in pcrlbnamtaiitum Principiscommtttitur velfub rebcllioiiis fpecic ia > 
totam Remp. 

Obfervandumliinc eft I. ad conjurationes & conlpirationcs vitandas u- ■ 
tHitcrammos rcligionejurisjurandiadftringi. 

II. NcccHitatis tempore 6c ubi periculum imminct R<cip. etiara a Cleri» 
^is *^xigi poftl' de lecuritatc juramentum. 

III. PromifHones & qvz illis adduntur juramenta gcneraliter fxpe con- 
cipi, fed cx circumflaatiis fuas admittcrc intcrprctationes & reftri£lio- 
nes. i* 

IV. Reftringcntcm intcrpretationem petiautexdcfcftuvoluntatts o- 
rigiiiario,aut ex cafus emcrgentis repugnantia cum voluntatc.Hug.Grot. 
/« ai de jnr, bell, ^ pac^ c, 16, n. 2i,feq^ 

Ad cap. Ex literis 31» 

Difpicicndum hic cft antc omnia, dc q vali juramcnto capitulum hoc ac- 
jcipicndum fit. Cujacius confidenter aireric, juramentum ^alumnix hic 
inteUigcndumefie,qvodinlitibu>poftlitemcontcftatam pracftari folet.». / 
E contrario Johannes Parladorius Uh, z, rtr.tjvond, cap. is. dejuramento in 
fupplcracntum hic agi {cribit, & hinc conficir^ aftoris jurcjurando dijudi- J 
candam rcm efTL', q voties de dcbito conftat, fcd ejus q vantitas ignoratunj. 
Ego.etficircahanc conclufioneni cum Parladoria fentiam fropterUgemg.c^ 
nndt vi, !^ 1. 1, J. 40. ff. depofiti, 6c per ea, q vac habct Carpzovius p» 2, confi, 29, 
defti4' ncgotamen , exHoctcxtu eamprobari autjuramentuminfupplc- 
mcntum illic intelli^i pofie. Utiqvc cnim juramentum tale in una causa 
utriqvc parti injungi neq vit* At ait Pontifex partcs non partem ad prx- 
ft^ttdumhujusmo.dijuramentynj cogi deberc. Potior igitur videtur fen- 



i 
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tendaCuj^cii, juFamentum cahimnix, qvod ab uCsaqve paibe Jgf3t£^§j9' 
tdft f*/, X<i*/*r4iw. fiii. htc aPontifice injimgi» 

Ad pleniorem vcro capituli hujus mtelleftum ulterins primittendum 
^^ufuMsjuK Canonico planc cfleprohibitas, nec tolerari hocjurepa- 
.^|n^8jpHw^m,& qvipignu^accepit, fru6iusexet» 

'iipBperceptosii^ntafeddbefek^^ < ^ % . / : 

>afustafiieft: Ccmventus eratTitius creditof ^itSgo admlie» qTOd 





f^jl^i^ore conftituto ukra fbrtem jamiTu£^spereepiiret.':J|aciift:ne- 
gaiTet Titius, & hinc de qvantitate fbrtis cum Cajo non conir^ 



gaffet Titms, & hmc de qvantitate fbrtis cum Cajo non conirTOnlM^in 
HHQorem Cajus, majorem Titius propoflicrat, neqve per tcftes ca al^ 
feCajoprobaripoflef, cum interira obligatro pignoris certa cflct, confiil- 
tu«Pontifex, utntraqveparsadjur^eDt^tncalupfinijK pfa^ 

gatur.rcfcribit.;i^;^-;^-i^r^ ■^i r ' ^ _ ••.^;. .^^-^;;^^ 

RatibdiilittaniBBaeceflepoteft, qvodregularifler Aaoirenoirpmttnffr 
is abfblvi debtat > l^^C^i* tdtiuL De qyantiiiate emd deblri fi non con- 
itt qvomoddcondiminafi|ioief||;ieas r cdra ceita&teiiieflefinceitttai^ 

6tcertaqvantitatedetefmiB(at«, v ' ~ 
i-^j Ratro decidendi nititur przfamptioneconlHentia & pietafis, i^x UtU 

E' antibusincumbit,qvod non utraqvcpars calumniarivelie,ftdalterutr» 
iltcmintcgra vjtaefcelerisqvcpurapra:fumatur, &cxhoc alterutri jusjv- 
V, randum recufante caufa ejus fuipe£ia reddatur* Cui accedebat fama»M| 
-.^^^creditorultrafortemfruiiuspercepifle dicebatur« -^^^:^.!^^^^'^^^ 
^ de ditnMwnM$} BonifacittS Vui ftdr qvidemdifferfiiffiuif HnKMjd^ 
i^entnm caluinni»&|ufamentum de dicepdi vetitatec. /*ef j. ifr/wM^iit. 
in6. Sedftamenedamjufamentumcalnmstatd^ttrjiifameB^^ 

.^.tatcdiccnda<^.f.^i«pr. r.j.X.</(f/«rjiw,cj4 ^^I;,^ 
.K, Notohinc I* Judices delegpatos {en commyfariosubiqve fervai^edebefsr 
^jkdinem judiciarimoj, 6c£ qvid gravijis inci|iefi^^ commitjentctt 



■\ ^ideferendam efle. 

■' iWll. Utilitcr jLiramentum caTumni^ dererrr paiti{>in»utfcIigioiiis vinctt* 
lo ab iniqvis & temerariis litibus re vocent ur. 



Famamqvidem aofofium induccre. fe^non femp'<flrn@fe ft fO M ^^ 
V^8mm{>lenam,.necjudim l^itPp^ ^ 




':<K.' iV/^''^-'^^'^^' 
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^ Ad cap. intelledo ^3. 

Andreas II. Bdz filius Rex Ungariae inaugurationis temporc ftatibus 
Rcgnijuramento feobftrinxeratjurafcgnifui&honorcm coronzfe illi- 
*. ' bata fervure vellc, Hoc n«n obftante alienavcrat deinceps nonnulla ad 
Regnuni pcrtinentia, additojuramcntofealienarionesiftasrevocareuol- i 
le. Qyarcbatur.num fubfirterettalejuramcntum,Scnum rcvocari alie- 
natioMca iftiusmodi poflent* 
M Ratiodubitandividcturetreifta,qvod voluntaspofterior (cmperemcn- . 

*> det priorem,&xjvodpofteriora fempcrdcrogcntprioribus,noninultimis m 
, * . tantum voluntatibus, fcd ctiam ilatutis, contradlibus, pa£tis 8cc* Aug. 
Barbof axtom, verh. Poficrior4» Etfi igif ur Rcx Hungariae (e nihil eorum, 
qvi ad Regnum lpe£lant, aticnarc vclle, jurato promilerit. alienatio ta- 
mcu dcinde lecuta &promiflio denonvcvocando nonminusjuramento 
vallata & qvia poftcjrior, magis qvam prior attcndenda cft, 
; • Ratiodecidendieft,qviajuramentum nontollit obligationempriorem 
"^*- tertioacqvifitam. Ncc enim co invitodifcedereliceta qvalicunqvccon- 
' ventionccumcoinita, multomiausidliccbit, fijuramentovallata fue- 
rit. 

Ratio dubitandi tum demum procedit, vcl qvando nulla cum alio con- 
ventiointercelTit.qviatumunusqvisqve voluntatomfuam, nifijuratafu- ' 
erit, mutarepotrft, vclqvando utraquepars mutuoconfcnfuapriorej 'fl^ 
* . conventionc rcccdit. Tum cnim altcra remifilTc juramentum ccnfe- 

tur. 1 
fiUtu nofler] Hoc nomine Reges infignlre folet Pentifex r. 6, X. dt crim, * 

\' ' M. 

• " alittmtiortts^vdsdAm'] AHcnatio dicituromnis a£lus,perqvemdomini- > 
. um transfcrtur. /. t»C, dcfnnd, dotal, l. 2s,f.dcK SJth. 7^ C, de rcb^ al, non 
dUen. 

contrare^ij honarcm] qvod fit, ficxregalibus aliqva Rex alienaverit , in * 
qvibusdignitas regalisnjaximc confiftit. 
t Citrrj teneatttr'] etiam finc juramcnto. Juraregni enimcum non fint 

■ *^ ■ propriaRcgis.alicnariabeo ncqv€unt,aut fialicnatafuerintjcmptoriau- » 
fcTr\pof[anil.^S.f.(i:contr,empt, ^ 



:•>: * 



. ^Sli^ non etiam deArui^vain , H*e»po(ufiiillt|' 

. ''^ei^nfltim obiigationem , ubi nnU» tdsim (onfinnare eam > qv|l 

. '^tefikk, fcdnbn poffetcllrreeam qvam invenitantaliamei|«pi^5asM|5 
'^toniuperinducere. Rob. Saiiderfon dejurAm, pralcci^2.f€^,n. 

II. Jaramcntum f riusqvodlegirimum eftprapvalerepofteriohqvodil- 
.t?3egitimum eft, ficut cx di verlb pra- valet pofterius jusjurandumqvod legi* 
.,i^umeft, Qprius fuericilie^icimum. Luj^A(f,adhii»Md,^v4 tiunmm ^tdf^ 

fiU. De< j<i »i yfi^ %roroPrin(:cps tfe pnncipatu alfqvid d^n||gfipe9« 
^^&ieififtiiiQioQtdecerni noapofe,ft0diftin(|;ueiidos enepnnci^tii^' 
;%vi populi volonlsitedelatirunt, ab iJIis. qvi funt in patrimomopiincip^^ 
^^viq ve pleno proprtetatis jure abeo poHidentur. Hi alienari pro llibjif^ 
loilunt, ilU non poiTunt* liug* Qfpt^ ^/i^» ^tA^ P f^f ^ $• 

• iV. NnndcfinerefummumeflTeimperiura, etiamfiisqviimperaturus 

€ft,pr tcaeal!qvafLbwiitisau(D£o«C^dinJ^ajiay^a^imperufii4^ 
r peraneant, H.Grot.<i./.n,(5, *-uJw, v ■ ; ^ 

' Adcap^MulieriH» :-^MM:^M% 

. Mulkr qvacdam jurato afHrmaverat ,^ Titium ({>on(alui ie pnpiehti fi^ 
cum cclebidire, ied€umiUaniliil^beret,qvodad probationemejusmft* 
ccrct, Titius abcjus impetitioneperlenteritiam abfolutus eft. Qvxrcba'* 
."^^ tur,cu n mulier illa alium fibi maritumdeftinaftetjnun) ^pifcopusni^jai* 

. ^J^piiiumliccpermittere. an vero impediredebcret. 

•'^ Ratiodubiumdi urrinq; vidcturfatis pracgnans. SienimconceditEpi- 
• +^opus veniamnubcndi , vcrendum eft nejuramentum a muliere praftii 




degenerare faciat inperjuriuni,Dontpi[ci1.qvodiliaTerumiuravtriry 
i,>d«t^mulier vincuIoconjugiiawiQaj necadalia yota cpnjugali^ 
tnmtiida e(l. ^ Si vero <fenegare deben^ Epilcopus venim nubeiidi, pp« 

. jfritilletum cauiaexiftcre,nelegitimumineaturn$atrimonium,(i forte^ 
-^f|ifrminafaIfojuraverit4 Sedneqvebpcdecet Epifcopumf n^qyeiUud» 
bincergdqvid faciendumfit, majcimedtibiumredditur. fi^f^' 



Rationem hincdecidendicum nullam Pontifex inveniaf , cohfcipntiz 

^^^^^^ tocum boc negociiim committeqdum e% reipPAd«(» ^um ncc 

jS^ ' X« " qvis* 
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qvisqvam alius definirc qveat , verum f uerit an falfura , qvod illa juravit. 
Qvpdfifciens illafalfumjuravit,poflenunceammatrimonium inirc, fed 
fi Ycrumfuit,qvodjuravit,nubercnuncnonponc. < 

Sed enim utmaximcelegans Cujacio videatur hzcdecifio, mibinon (a- S 
tis vidcturefleaccurata. Inforoenim extcrno dum vcrfamur,decifio po- ^ 
tius ex eo petenda eft,qvod per fententiam prius qvod praetcndcbatur ma- 5* 
trimonium folutum fucrit. Quo pofico, noii video, qvi impediri pofliC T.' 
matrimonium novum. Alias cnim, fi ad conlcientisc t/ibunal referendaj / 
rescflct, necjudiccs qvidemabfolverevirumpotuiflrnt.cumncc ilUdeju- 
ramento, vere an falso praeftitum fuerit, certi effe potuerint. Nec obftatL»» 
qvoddicithicPontifcx, Epifcopum,fi licentiam nubendi conceflerit, per- 
juriiautoremfore. Sicenimpotiuspcrjuriiautores fuiflentjudices, qvi ^,. 
reum abfolverunti non Epifcopus, qvi fentcntix huic ablolutorix innite* 

returr ^ . . i 

• IlludTerononexiguamparitdifficuItatem, qvomodo virabfblvipotu- ,. 

erit,poftqvam mulierjuramento (ponfalia firmavit, cum famen juramen- 
tum omnis controverfia: finis fit. Rcfpondct Panormiranus, intclligi hic i 
non juTamentUm'in fupplcmcntum, Hd vcl tale.q vodcxcgit judcx de vcri* 
tate diccnda, vel qvod prxft itit mulicr in pofitionibus fuis, Ultimum hcc p^- 
probabilius videtur & ftylo judiciali conforme. 

injMre] olim i Jem erat, qvod ^ipud pra:torem» Scd ciim hodic difFeren' i| 
tia juris&judicii ab ufureccnit, manfcruntnihilominus prsfparatoriaju- 
diciorum, qvx antiqvitus in jure peragebantur.Ofu'. Hillig. in DvitfH, tnucl. 

ptrverbadepnejentt] Sxpe tamcn verba etiam futuri tempcrisnotanO 
ijponfalia dc praefenti» H 

Noto hinc I. pcr abforutioncm judicis non abfolvi confcjenriam reu 
<ivra enim judicia in a£tibus externis & fa£lis probationibusfubfiftunt, d& 
^nfcientiac rcatu ea dcfinirc nihitpofTunt. Ncc igitur putarc dcbct reus, 
propter fcntcntiara fibi licere, qvod proptcr confcicntiam n©n licet. 

II. Aftore non probantc rcwn , etfi nihU ipfe pracftiterit, abfolvi deb«v 




Ad cip, Clericus^f. * 

JJjXafustalis eft : Clericus,cum cooptarctur in Ecclefiam, juravcrat, ob- 
UlS^aturum Cc ftatuta illius Ecclefix jam edita. Succelfu temporis cde- 
4^turftatutaaliaj &ClcricusiIIcpromittebat,ctiam iilale obfervare vd- 
'^l^perjciraiiieiitiim,qvodabinitiopi«i^ffa^ 

^iciter promiHtoneip fbam ad iUad nftrende. Qvzrebat^rj qvaUs $t 

tanta eflfet obIi|;atio hujus Clerici q voad ftatuta novitcr fa6la. Reipon- 
r Pontifex, obligationem ifiam fubfiftere in terminis fimplicis prpmiifi- 
onis. obl igationem vero juramenti hic nullam fubefle. AoidJk Gb|i0ltio- 
ipem fub pocna mcndacii, non fub pocna pcrjurii. 

^'^ Ratio dubitandi cft, qvia reIationcfa£taad juramentum prxftitum_r, 
itiimtotuinjurdmentum vicktur repeticum Scadprzfens ncgociumap- 
Ucatum. Qvierg6dicit,(e per idem juramentum, qvodantcUacprae- 
^titobiervare velleftatuta, <^V9 nunc comlontur.perinde obligabitur, at^ 
efidenovoinraflctiji^^i^.« \ . .^. . : . v 

^Katio decidendieft, q^ia v^Uram|^^m^ ^xRtti da^rvandislla^ 
'^'sjam editis, nonpoteil tra]i2<adliBD€eibfi3im«qvodqvm pror 
[t,ctiampromifi/fcinteIIigatur, fervaturum (e. qvae pofteaedita funt; 
ocenim eojuramcnto non contincbatur, RetuUtergo (eadid,in qv» 
'niiiiltalehabetur. Nccenim jusjurandumporrigituradea,deqvibusdi- 
£lum autcogitatum non eft. Cujac. a^lh Ntc ad effeclum vcrumjura- 
menti, item & perjurium fuiScit relatioad aiiudjuramentum> tametii ea,r 
fiatabipfometjurante. Did*Covarruv.<«c4p. qvamtns dgps^. ht S^pr^tLi^ . 
: Yerumiemmvero ratio dubitandi mihi potior videQir & faaud pai^ 
Intior* Nec eium necefTe eft , ut forma juramenti q? oad extewm van 
m eOBceptionem repetatur ad inducendam obligationemjwatori* 
umiiecverbi^l^videmfemptril^usfit. Qyodfi DEus teftis qvo qvo 
imbdoinvocetur, fivcid cibaliqvoejcpiie^sefiat vcrbisprolatis , fivc tacite 
fignisqvibuscunqvelbfficientitusad hoc,iithi, qvorum intcreft,rcaniFe- 
fteintelligant, veHceumiiifcrpofito DEo tcftcfidemfuamobligare, ejus- 
modi a£lus St formaliter jnramentumeft, & omninofufficitadinducen- 
^m obligationcm in conlcicntia. Hinc igicur fi quis fubjuramento dju 
^ hac prarftito obl jgarid»uu^vdi( in aiio negocio fccentiore ; ^i|ip4ict »| 
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Uro, autfidtajfS'«|fo promicco (bb fide juramcntiill^klHE|n't!ft^'^ll^ 
^Uod alt^rti|^entem jurantis {ignificanttuseacpritnat ' ^ 

Ad rationem dccidendirerpondeo,obligationemjuratoria^a4ftatuca 

<5 vx poftea condita funt, vires accipere non cx juramento anteliac przfti^ 
nudcconfidcrato^ fedcx toto hocaftu complexo, (jviconftat exjtira* 
tnento antchacprscftito, & relatione adid noviterfa£la, itautperrelatioi! 
toem hanc juramenf um iftud extendatur ad negocium aliqvod novum* ? 

t)ifHculcates has cum animadvcrtcret Auguftinus Barboia , infubtili^l^- 
.tiidte^(»iide^|encum)tkooniiiteiid^ deiiovojurare,apluiifeen* ' " 
^^isre c^pSipi nec fubftaiiriani 

je tahtutli ektendeie vinculum i. e. eiFe^him juramenti ad caftbnfub' 
hon comprehenftim,^vitamenefte£lusftnecaudftfufiexiftcre non poA 
Qvod Ci conftet. Ctericum habuifTe intentionem jurandi. 8c extendendijtt^ ■ 
famentumipfumantehac prxftitum.non cjus(lunCaxatvinculum,coiy;ijb 
dit Barbofa, fevcra eumjuraffe &( hunc tcxtuin non procedere in forocidi^- 
icientia^^ Qvacfb cgo, unde id habetBarbofa, clericum effedum finecaw 
ia extendcte voluine. Textus ait, proniifiire Clericum per idemjuramen^ 
tum, nyodnondljuramentitantam vincolamflteffii&umejttender^ 
tiecauia*€WlCova»uv.<i/,«.ii.*<^/'.IVe«iw : c- 

' C^Wii/^Taleminhypothefi confideravit Ponfli ^ fiiydftto tlitittui 
llkelle£iumidvotuit^mdeLaicisqvibu«cunque. ^ 

latiort^. ^ .. . 

Notohinc !. Jur^mentumad rubftantiamruam nulla praectili deiideite^ 

.^everba.^i^ FrAmkJ, S,refitut,u 

II. Fruftra effe & egregium fui impoftorem,fi qvis /ejuramenti vincula 
flUt penitus iblutum amiLfaltem lasdus obligatum id^ putetviiiyodv^ 





capVj^.&tilt; ^ 
Nlhil hic novi habe^, quod antca jure civiUconftitutiimnon 



JUREJURAKDO. 349 



Prop.I, Juramcntumajudiccdclatumnon poteftrccufari. Radodubi- 
tandicll,qviaiiccogiturqvis juramcntum pracftare, aqvotamenmer't6 
qvivis abllinet vir bonus. Sed & jure civili integrum eft tale juramencura 
tecuCare Li2. j^» 2. C.de RX* 

Ratio decidendi eft,qvia lisalitcrexpediri ncqvit, /. i.jfjtj^trtjur, 

Adrationemdubitandircrponderipotcft, nuiiam hincinduci coaf^ic» 
nem, led hberum adhuc eflcjurare juflo Jurare velit aH minus, Si hoc, cor- 
tra refaterividetur,&causa cadit. > 

Danturtamen cafus, qvibus fine detrimento cauferecufari talejura- 
mentum poteft. Ut, fi dc re ignota deferatur , fi illicitum defcratur, Ber- 
lich. /. concl,}2. fi.S!. fi dicatur non riteconcepta formula. 

Prop. II. Juramentum,qvod aparte parciinjudicio defertur, recufari 
porcft&referri. 

Ratiodubitandieft. qvia fic invcrtiturftcitus&intentlo caufx ex parte 
deferentis, qvi noucxfuafed cxadverfarii confcientia Htem decidcndam'^ 
eflcduxit. 

Ratio dccidendi eft, qvia manifeftx turpitudinis & confeflionis eft, nol* " 
lenecjurarenecjusjurandumrefcrre/.;^./.<^'y«rf^«r. &afqvum eft , uLj 

faciatur ipfcqvodalteriimponcreconatuseft. 
Nota tamen hiccftl. Sinonrcfcraturjuramentumtale,recu(ariid non 
pofle,nifijuftisexcaufis,qvasenumeratBerlichius^./.w.//.^J*^« 

! ♦ Agi hicdejuramento, qvodpars partidcfertinjudicio. Extraju» 
diciumcnim qvod dclatum eft referri neq vit, q via id agi videcur inter par- 
tes, cum una cx con ventione altcri dcfert jusjurandum, ne is, cui dcfertur, 
idretcrat& rcjiciat in defcrentem. Cujac.^i^^.^ ^ 
Prop. III» Conventus aftione famofa refcrre juramcntum dclatum-» 
eqvit. 

Ratio dubitandi pcti potcft cx ratione dccidendi prop. anteced» 

Ratioverodccidcndihjcceft, qvia dcHclum, de qvo aftioinftituta cft, 
magis notumjcftilli» cuidelatum eft juramentum, qvam ifti, qvidetu- 



Prop. IV. A£lorc nihil probanteRcus, ctfinihil praffticerit, abfolvi. 

tur. , ... 

Ratio dubitandieft, qvia injudicando & fententia ferenda;adprobatio- 

I ^ ncs 




• • •» ^ 



■J 



» • 



Ad DECRETAL» TlT. 15^ 4^-:^^ . 

ones refpiciendum cft ^ Si igitur reus dcjurefuo nihil probavit, qvomodo 
pro co fcrri poteft flMtentia. 

Ratio decidendi cft , qvia is , cujns nihil intereft , ad af^jendum admitd 
nondcbct, necturbandahincpoflesfio reiabeo, qvi nullumhabetjus a- 
gendi. 

Ubitamennotandum, A£lorem,qvinThilomnin6habet, unde intcnti- 
onem fuam probct, pofl*e Reo j usjurandum defcrre f/. dejwrejHr^ l, nit, C. 
■de fuieicomm. l. ult,^. lo. C. dejur, deltb^ 

Prop. V. In dufis dubiis, Cqva; ita dicuntur, q vando dubia eft ar^umen- 
torum probatio, fortepropter probationcm exutraqvc parte «onflidlum, 
vel propterpricfumptionemaliqvam,qv2 ficitpro altera parte^ajudicej 
reftcjuramentum dcfvrtur» Utri autem parti id deferrideDeat, judicis ar- 
bitriorelinqvitur. Vtd.VrdinzV.ai fj.tit.de jurejHr.n. in.feej. 

Ratiodubitandipetipotcftexpropofitione antecedentc fed qvz idcd 
^liicnihilfacerepotcft,qviaillicnihil hic aliqvid fednon plene probatum 
.•iiipponitur. 

Ratio decidendicft , qvia iniqvura videtur,utqvisomnicausacadat-f, 
^vi aliqvam fidem de jure fibi competente fccit. 

LiB, IL Decretal. 

TicXXV. 

EXGEPTIONIBUS; 

Ad cap. I. 

Vidprobet teftis 8c num puniri qvcat,qvi per modumcyceptio- 
Inis dccrimineconvitius fuit, principale eftbujus cap. thcma. 

Fingc , rcum fivc in civili fi vc in criminali causa convcntum ad* 

\ verfus tcftcm a£toris aut accufatoris exciperc de crimine falfi, q vod is ali- 
^qvandocommifit. Dlftingvit Pontifcx, utrum teftis illcjamantereus" 
peratStusfupritinalio judicio, an veronuncdcmum reuscjuscriminisdi. 
^ ^atun Pofteriore hoc c^fu prcbatione opuscft , cum non fufficiat, cri- 

i. • • ' ' -.♦A^' .... . - . -^Bien 

• 
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ExcEPTioNiBus. ^jr 

meii objiccre. Priore vero cafii nuUa probatione opus cft , (od itncgatio- 
netantum, ucjudiciea dcreconftct» QvGdfivcl olim, vclnuncdcmuna 
tcftisi]lecrimenobjc£kum confcirus autcle eoco,nvi£lustuerir,pcrit: fidea 
ejus, & vclprorfus non audicndum, vcl> fi auditum j.im fuerit, ncn atteu- 
oendumerfcjus teftimonium. Etharcprimaeftliujiis capitulidccifio. 

Ratiodubitandi eft, qviaex unicoillo commiilifHlliaftunonlicet ad 
nunc 8cfempcrargumcntari,nihil omnino vcri miUo unqvam tempor«i-» 
a teftc illo proificilci po/fe, prarfertirn fi teftimoniumcjus Juramento firme- 
tur, qvod iolcnnceft injudiciis &neccffarium, 

R.itiodecidendieft,qviateftcs absqveulla infamiS vcIfuf]">icionc, vcl 
manifeftamaculain fcrendo teftimonio rcqviruntur. Ethic militatillud; 
Semel malus fcmptfr praf fumitur talis. 

Altera capitulihujusdecifiopercinctadqvzftionem, numpnniridcbe- 
at teftis, cuipcrmodum exceptionis objcclumfuit crimen, qviqvc de cor 
confeiTus autconvidlus fuerit. Refpondetroatifcx, puniritum nonde- 
bcre, 

Ratiodubitandieft, qviacrimina, undecunqveclflrucrintpunicnda_, 
fmit c.tcce 24. ^.S, &qviaintereftReip. ne deli^la maneant impunita/.H.i>^« 
Mii L. ^ijvil. qvo Stfacir, qvod Pontifex puniverit Ganonicum , qvi in jurc 
crimenSimoniarconfcniis fuerat c. 2. X. deiorfcfs, 

Ratiodccidendicft, qviaaccufatio in talcmtcftem kcundumjuris ordt- 
nem nondum proccJTir, five qvia hocjudicium, in qvo qvis u-ftimonium-* 
pcrhibere cogitur.non ad verftis ipfum teftem inftitutum eft, ncqu? cxcc 
ptioiftaobjc^tafuiteuminfinemutispuniatur, fiveper modum judicii 
crimin^Iis.fedutfidesejuselevetur, &teftimonium infTrmctur, Suffice- 
reerg6aitPontifex,fiapcrhibandoteftimoniorcpelIatur. 

VidcrurtamenPontifexexcipcrecafum , qvando crimcn.qvcd objici- 
tof, cauftmprincipalem, deqva apitur,contingir« E^g. urde Si- 
moniaabreocommifta,&teftisproductus fuerit unus cx i..wiiioris iftius? 
adminiftris & adjutoribus, non aubito, teftem talem, ficonfvfius aut con*^ 
vi£tus 3c fufficicntcr auditus f ucrit, propter continentiam caufiE, fine ulte-* 
fiorijndicio puniripofTe. 

dtefiimontorepeUipojfmnt^l h. e. omnindnon funt examinafidiiCum jam«* * 
ccrCumfit>eorumteftimonianuIiius valoris tfie« 




-52 Ad Decretal. Tit. 25^» . 

~ ni/tprtui ftprobavcnrt] Harcexccptio proprie pertinctad eos qvi funtin 
rcatu , nondum peradi rci. Qvibus enim adhuc licet probarc mnocenti- 
am fuam, pcradti rci dici nondum poflunt. Sube(t tamen hic argumen- 
tumaminori admajus,5cperextenfionemfortiorem etiam ilii repcUcndi 
funt,qvi reijam pera£li funt* 

muUiart] h. e. puniri. Alias autem intcr mul£lam & pocnam multum in* 
tercft, cum pocna genera)efitnomcn,omnium dclidtorum ooercitio, mul- , 

fpccialispccvatijcujus animadverliohodiepecuniariaeft. j./. 
ff.de K S,(f tht.joKGa^ddxus . r 

CHmaccufMtotnipi»s] h.e.cumjudiciumhocadvcrfaseosnonfit inftitu- 
tum, neq ve accufandi animo g-imen eis objiciatur, neqve peragi propterea 
illiin hocjudicioqveant. 

pneferttr» ubi] Didtiohxccxprimitcafum minus dubitabilcm,& implicat 
magisdubitabilcm. ABarbofa4<fl/ff//<-?77. Strauch tn Lextc.pMrtic.jMr. Sed 
hic camen videtur exceptionem denotare , (etfi id negct Nicolaus Rodri- 
guez Fermofinus, & fibi ipfi contrarius exlfiat Augufiinus Barbofa aah. r.) j 
dum tamLii , qvod praefupponendum cft fufficienter auditus de hoc fuo ' 
criminefuerit tefiis. 

Notandum hinc !♦ Tcftibus produftis 8f ante Scpoft examenobjici ' 
pofle crimina,ut fidcseoruminfirmetur. Idqve patctexanticj^vadetretaH ^ 
apud Anton. \ugu(i'mumt, 2, compii^ ^iiti,€i)Ut-'^iid}\. (0m(f)t6f 
^vbn.ftt.io.pa^.fj. 

II. In excepcionibus rcum partibusa£tcris fungi &proindeexceptio- 
nes fuas probare debcre. /. 19 -Jf- probat. 1. 1. f. de exiepr, 

lU. Frobationes iftas detcttium inhabilitatcante fentcntiam inftituen- 
daseire, &rcgulariter qvidem paftpublicationcs atteftatorum,nifi inha- 
bilitas manifcfta & notoria fi t, autm continenti probari qveat,qvo calii , 
nccexaminandusqvidemtaliseritteftis, hctWch» dectf i. Carpzov.i» ^//-o. . 
cefuttt.i}.art.r.n,i, Mev.part f.dectfnf. Inappellationisautem inftantia " 
talcs probationes Qon fdc:lc atjmittuntur, Didac. Covarru v./>r<»/;{. tfvafi. r, 

IV. Teftesdebcreeflehabiles &idoncosaetatc, moribus,conditione_», 
cxtra fufpicioncm, integra fide,& qvi omni gratiae & potentatui fidem reli- 
y gionijudiciarisr dcbitc^m polTint pracponere/.;,C.</crtf/?/^. Multum tamcn 
bic rclinqvi arbitrio judicantis Ai./ deteflib, '"tf"^. 



V, Repclleiidos ncc audiendos elfe tcftes, qviveirei pera^lyam rimt 
opter aiiqvod crimen, velinreatu adhuc funt. 

VI. Obiicientem tcfti crimea a£lionc injuriarum non tcncri,dum ta- 
icn id probaverit. Matth.Colcr. defrtctfs.txecnt, l, t^cnp^ n, s6. Marzius 
xtf^^2,$mmAs. C9tpzov.p,4*c0ftfi,4i,def,T, Hondedetis^4rr.^rM>/r.ytf« 
'k tiftis propccreainfamis erit «y*/. 2i,f,dehis^yi tft.inf 
A^n« Teften, cui permodum cxcrprioniscnmenobje£himfiiit,etfi 
infedTainauc convittum puniri non poiTe, niii aimen obje^m cauiam 

^ontingat. Hoccarueni n ctiam anticatcf^orix adniittuntur&acculatot 
bbcriincn pcr retornoncm objedum pm^ij^OpdEL Lj^^^fftOdUJtii^^i 

Adc,anobisi» 

^ Pracfupponendahicfunt duo principiaCanoniftarum.(i.) excommu- 
nicatum in judicio acctdaredc agere non poife. c. 7 2C, de/ttdic. c. 7« deprohat. 

f^,) Communicantem cumexconmiuatcato^ftmi^voqve jncM^ 

,communicationem.c.50. ^'defiment.exctmm^Via^^janh^^m^ 
4^ crimine adulterii accufatu Ao^cereeiescceptiotiem txcommmilcatio» 
qvod fcil- Macvius propter crimen aliud cxcommunicatus fit.ncc pro* 

* jjterea perf^nam ftandi in judicio , nec facultatem accufandi habcat. Ma^ 
viumrcpUcarcdccadcm excommunicationis macula, qvam inciditTiti- 
us, dum {ccum communicaverit,hoc fenfu • Tu non potes mihi opponcre 
exceptionemexcommunicatioms, qvandoqvidcm iple qvoqveexcom- 
municatus nanccs.proptereaqvdd meciimliadenus communicaftimon 
|«iorans,excommunicaturameefie» Qyaeriftur anrepIicatiokaTetundac 

^Su^ionemyUtacculatusrefpondereteneaturadacciii^oittm propofi^ 

j^i? 6r refpondetur, rcplicarionemjllamnihil£icere. 

^^ii^;^odubi(aiidi eft,qvin. qvi cum aUqvocoinmumcat.ip(e, utdixf,'ex- 
^^p^Ununicarionem incurrif, 8c fic objiccrc non poteft id, q vo ip{e infp^itus 
'•^^iecrepcQbace qvis potefteunvc^jusmorc^iemelapprobavic i^^ff.dt 

'* ^ Ratio dccldendi ef> , qvia multn fortior efl cxceptio qvam rcplkafTo, 
^Accufator cnim cxcommunicationc majoriinnodatus. h. e, ab tcciefia 
^fmd^exclufus^erac, acciilattteautemminoritaQtum» b.e.a&itfamcn- 
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^OIfiDini tantufn c^BQymnione rcpenebatur, Excemmi 

nicatiamajor BOnadmittit. "' '^- ' ; 

Notandum hic excommunicafos 8c cxcTufbs a commnnrone fi^eTiiiliM*^ 
vitaTiqvidcmdebcre,qvantumperrerumnaturam fieripoteft* Q^od^^*' 
fo ille eciam, qvi communicavcrit cum illis, in excommu nicationem inci-' 
dat, duriirun im efie feqviorisEcclefix legem. V%d, Marc« Ant, deDgmini* 
Jic Rtp. Eccltf.lth.s. e. 9, num^zf. IdqvevadlKrigidQineft,avod nccoritl^feqvir 
dem cumeis ficMT» «d dultinr«T. ixcmmimitmu tim M,fe^, lu f. ^»d^i^d^ 
ncommunicationemincurrat etiamilte, qvTexconKntniicato mortoo U^* 
Yando,veftiendo«fepdieadobttmankamofficiapntl^ Aug*Balb6£ 

#, iS. n. r. Z (iefetttent^ txcemw, n 
IL InjuftedencgariexcommimicacisfacultoteBiageivil FU^fOif 

StitfifHarhjrc eltr HataijDei]^ plun beaefieis^lM^pb^ ^ 
elyjicere, qvod ernonficeat plures prxbenda» hshcte,, . Frab» ea|ff^ 
«usdliuniinipiorat» q vi cortmitrit in legem c« i4. X.dgt^^ Et qvi viSl 
fiusinorcs reprehendere,non dcber iple eodemlaborare vitio. PIura_„.„^ 
"iciaEcclefiaftica:, plures prscbcndas indiverfisEcclefiis haberc, prohibh»^ 
fum cftjure Canonico.t. j. (ic, 2S X. depr^bend. Ram lcgem objicid»TiC> 
Xcclefixcujusdam Canonicinovo Collegz, cuipapa prajbehdamiifCo^ 
!cgiofuocontulerat,qvodipfejamanteprxbendaminalii Ecclcfia habft*- 
xet. Sed cum ipfi in eodem vitio VeriareBtur, ajrfu]^ prxbend^^in diverj 
$9 Ecclefiis poiridetfentr iBirceptii>i!k ftringeieiMnrpoiRat.^ ; f^ioqvitui^ 
nMiaEedefiafticfr» qvantiomfegiilliEccflifimiMKiM 





^dflK^aiumfcmpcrfiierit. fWr jwdwf^rfj^ii!!^ 

■ ' ' ' Ad eap.pa{toraIis4, "^-^ig^P ^ 

Titius^ CajoconVehtu5 opponebat in primo termino C*ceptionem ^ 
ri, caqve difcufsa in fecundo exceptionemlegitimationis , in tertio exce- , 
ptionemfatisdationisproi^onventione&expenfisr. QvaErebatur, ntrunx >'*^* 
fcoc permitti f ^ l^ j^ ^l^j^^» a lygat,^ ju^ ejusmodi «c- 
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ffl^atlo dobitandi videtur efTe ca, qvad favorabiles fintparte5rei,8cfavo- 
bilis caufa excepiionam, qvodgve prohibwi luqvcat, as reusutatjUf je^- 
ptionibusco.npecentibus» -S-' r''*'^Sikj^.v,-. . V > ' " 

Ratiodecidendieft, qviaperfflatori3s,exceptionerM 
ovam cauianim cermmatio prorogator* Ne igitur mmim protrahatur 
cefibs» 6cmaIiciositeriii&mnutpUM 

|.Vt>ddilatortxexceptioiiesomnes opponantqr.qiK) eUpil^ nvlb eaa 

luipiius proponcndilicenria competat. 

ifecipittamenPontitlxtrescafus , ( i ) qvandoreus dcaliis fibicompe- 
Vntibusproteftatusfucrit. (i) qvando cxcfptiodilatoria de nnvq^j^ 
I0rta,&t 3)qvandojuratrcus,iijnoratam libieamhactenusfuiire. 
'^Ar/«w<:] h. e. pottqvam terminus a judicc afligaatus prxtcrlapfus eft, . 
.protefiatt] Gloflahicintelligitproteft^tionem, qv«£tcum (peci£catio. 
Vreliqvarpm excepdonnmfe. g. fi cjvis proponat exceptionem iccufidk 
^judicis&addat; filvisexceptionibus iitis pendentis, libcUiineptt 
^oiuspro reconventionefitexpenfis» Et tum putat glofla, fiiper ex- 
^^ptioncrecufationiftantumprocedipofre, coeffedu, utpoftqvamde^ 
^icjttdicatumfuerit.reliqvffdeiiiccpsadiiucprobnriqveant. Sed hacra*;- 

fmemfallorfrausfitiegi. NocaliumtamenTcrbapatiuntur/enfum. Vi- 
turPontifex feduflus per I.19. CdeprehMt, nonanimadvcrteus.per diU^ 
jtofiamilliclodnonintelligiddatoriamproceflus,fedfblutionis & caufit 
ivje oritur ex pa£lo denon petendoliitraceftumtempus*;/^<r»5ichar4 
L KahfUddmfiHktc.iUmiipf^f'»' Vinn. ad§. iula/l.elgixei^, Cujac.f^ 
!^.Ex(hitentiSigkttrPontificisproteftarih.lide^ 

> wt/o'! id efl, fi ao vs caufac pofteaemer^mt, ob gro e^.JJudicem i 

^ ^mfufpe^Vimireculareliceat " ^ 

~'j5»4otandumhmc I. Tnjudiciis utiliterconftrinoricxcpptlonesdiliforj.is'!, 
■'itfiutra certum tcriT;in iiim aut a lcge ^-raEfixum.nut ajudice prxfigen du-n^' 
monantur univcrfje 6< ringulaE,&poftterminumeJapfumnon a"di.; 
liu5. Qvia enim reorumellfugere.aondefineiitiUi^fihbci am id 



kt, unam pofUBam commwifti &per IblaseiiGcfitionesdilatorias pro». 

-nfaereifl^nifinitum^ \ ' ,^ ^s^» 

eptari, probari 6( d^icklWMpe 
omnes./^/p«C;4^i^ - 
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■■ UL Non auai]:t'4^Vere poft litem conteftatam exceptt(Mies<^t< „^ 

multo minus in inftantiaappellationis, nifi propter dilatorias illas aiiiii^-^v^ 
tem conteftatam appellatio interpofita £uerit, ^ Mo\}iKt*Mc»t^fif^fdrm^ 

IV. Exccptionemdilait^pjafimnoviter exortam, autnuncdemum com*- 
pcrtam (fi hoe uItimiim|aratieiitoconfirmatum fuerit) in qvovisajjicuifli» . 
jrocefsusopponipollc. Covarruv;pr4i?.^v</l.f^i^,»,i'^. J^p. . . 

^ - Ad cap. cum intiers* ';t'^ 
^;' ' eff: Savaricusde Maloleone nobilis Pi£bvienfis cufnr^^;; 

coranuihicatas eflct, conveniebatur a monafierio deArgpntolio, Sccogrt^f- 
tiocaunECommiflaoratqvibusdam a Pontifice i^om.dclegatis. Rci pro-^ 
curator nonnullos judicesut fufpe£los rccurabat, RepIicabata£lor, tar . 
iemexccptionemareoexcommunicato opponi non polfe. .RelationeLr 
ia£laadcoinmittenteni.PdiMlficemi, rp^puait ilicycxcepcionemhanc ex-^ ' 

RatiadaBitaiidieft,(])^^ 

^ditjudicemjudidumimpiigimc; AtimpugnandifacuJtasJxco! 
catisnon eftdanda, utidicituciiifinehujus capicQlt« Qvo ^dt^ cffoddii 
ficulteradmodum,acnon nifiutreus, admittatur injjidicio , excommunS 
CatuSyid qvodutiqveutbcncficiumagnofcere,nccproindefugillarejudli^. 
Wtm debcrct. Ncqve conditio cjns ralis oA\, ut i-avoredignus exiftimeti]j$i 
ne|dumutajudiciodeccdatjudex6crcmoverifepatiatur.. ' ' • 

Ratio decidendieft,qyiareoconvento diefenfio,^jvippeqv«jurisnatu- 

. ralis eft,denegarineqyit. • Acmasdmapars^A^ftnlionisf^B^^ m 

. jiidi 

0iimefg(icxcommnnKaeuinf convenire in j^^^^ llcdl^f^ft&erit ab<6rr ' 
dam*fi]afilbttieDpugnanre re^ 

Ctattptoaccegl^emrccufatiomsjudicrvno mvot exStnmunicati , fejfjj 
iategrita"; jDmcu, ncidclaudicet, procun tur. Similemait eflerationcm' 
..-4l|?pelIationis, difparem autcm plaiie icconvcntionis , ciim in edattori^ 
; jartcsfuftineat, qvx ipfijurcCaponico planeinccrdi^la- funt. ' - ' ' 

■ Priorem] Priorem conventnisS^miJ^^e^gnitatem 6c differrca Clauy^ 
. jfali docent AntQniu».iengj?usi^ ^j ^ p^i^ infsoa. <i» fw^ficpM^, ^?*^it^, 




~Je Argentolh] crat hoc monaftcrium Virginum in agro Parificnfi , fed . 
cumturpiter viverentmoniaies,pulfisillis,rcftitutum fuit id cocnobium 
monachisS.Dionyfii. T/^. Anton.Dadin. Alteferratf^f.i^.^.^^^^M. ,^ 

mhtlem fir«w] Mirum eft, homincm excommunicatum, tanco aPontih- ' 
ce infigniri titulo, cum cum alias Ekaoribus tantum & Principibus tribu* 
erefbLMC rt*i.L.\mnx.dejMr,pt*bl.l.4^.c,6,rt.^4. 

deAUltUonc] Savaricus hic fuit pirata, uti eum vocatGuilermus Brito 
phlipptd9sUy. s. Ejus mentioncm facit Rigordus de gcftis Phirippi Augu- 
ftiadimn 1208 &diciturfuifreSenefcallusRcgis Angliaf. 

fufpeiiot] De caufis undefufpc£lijudicesfiant,.videri poiruntHortcnfi^t 
usCavalcanus debrach,reg.part,i^ntim,344. Stephanus Aufrcrius/r.^/tf re- 

titfat, " a- ■ 

elauMcare'] claudicaretutiqvc C:nonexa:qvo utriqve htigantjjultitiaj 
adminirtrctur, fedjudcx in alterutrius partcs m.igis propenacrct. 

in^causaabfolMttoms] h. e. qvando poft cognitioncm cauf» appsrct , ab-^ 
(blvi eum dcbL-rc. 

yi/r^^f /?j fciU j uris, q VI eiutreo convento compctunr. . , 

' Notandumhinc I. Excommunicatum convcniri tantnm pofiein judi- 
cio. agcrc & reconvenire non pofi^e, ex placitis juris Canonici. Scd qvam 
iniqva ea fint, dtxtadc. 7. X. dejudic, 

II Rc£ie jus canonicum excom^unicatisrelinqvcrr» cxccptionemfc- 
cui^tionisjudicis, qvippe inqvaprima&pricipuadefcnfionis ratio coit%^ 
liftit* 

III. Periculofumefre, corara fufpcao judicefitigarc&hinc naturaU 
jurendycrfa>talcm competcrecxcep'ioncm. .. ¥ 

IV. Judicem ex acq vo utriq.vc parti favere & tam reo qvam attori jult i-- 
tiamiinperfiredebcre;nejudiciumclaudicct, 

V. ExcommunicatoappeUationisrcmcdiumnoncfrc dcnegandum-i, 

cum & illud defenfionis pars fit, 

Adcap cum venerabilis 6. 
TohanniEpifcopoSabincnfiEcclefiam S. Viti^ momchis Farfenfibiis 
vind.canti, prccurator monaftcrii, non expcaata probatione a^^^^^^ff 
ceptionem permutationisfaaxoppofuerat, eamqve m rem «"ftf""^^^; 
p;cduxerat, qvo contincbatuV, Thcodofium anceceflorcm Johanms 
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Ecclcliam,qvacpctcbatur,titulopermutationispleneconceslifl£monaftc- 
rio, & rccepilTc pro e^ EccleJfias & res alias. Adior hinc replicavcrat, intca- 
tiQnemfuampcrhanccxccptionemfufficicnter fundatam i.'flc. Pcr con- 
felfioncm enimpermutationis faftatinduci fimul confcnionem dommii, 
qvodtenipore permutarionis fucritpcnesEpifcopum araisiionemautem 
&translationem dominiiper inftruraentum proautkum non probdri> id 
enim in authentico mentionem facereThcodolii Epilcopi , indefinite non 
vero Epifcopi Sabinenfis,qvanqvam id vocabulum non line faUitati»^ no- 
ta transicripto fi ve exemplo proau£lo infertam fucrit Ut vcrd fortius ur- 

ferctintentionem (liam aclor, teftes fimul induxerat,txqvorum ore piO' 
abat, Epilcopos, Sabinenfesdiu polfediiTe fundos ad Ecclcfiam,qv2e irtj 
lire^rat, pcrtincntes, Pontifex de ccrtaminc hoc confultus fpjritualia, ut 
vocantur, Epifcopo,tcmporaliacjusEcclefi2monafterioadjudicat. 

Ratio dubitandiqvondfpiritualiacn;, qvia permutationc omniafimul 
jura utrinqve translata intelliguntur. 

Ratio dccidcndi cft, qvia Ecclefia controverfa eft in dicccefi a£loris. 
Epifcopus autem in omnibus fux dioecefeos Ecclcfiis habct jura Epi- 
fco^jalia, nifiahqva earuni vel privij^gio vcl praefcriptione exeraptamj 
fc fcccrit. 

Ratio dubicandi qvoad temporalia eft, qvia teftes ab Epifcopo produ£li 
depofucrant, EpifcoposantcceiroresdiufundosadEcclefiam controver- 
fuin pcrtinentes poflTedifle. 

Ratio decidc'ndicft,qvia poflTefno illa, qvx probabatur, ad rei vindlcati- 
onem nonerat fufficicns, qvippcqva tantum temporisfpacium,qv^muin 
ad prxfcriptionem fufificicns erar, non contincbat. 

l^icidenxes dc dubiis, qvs in proceflTu occurrebant, &apartibu5 move- 
bantur, enucleate agitPontifex &prim6qvidem cam examinatqva:ftio- 
jaerpjUtf um excipiens confitcatur mtentionem a£loriS; eam^v£ negat. 
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SENTENTIA ET RE ]U- 

DlCATi^\, 

EX matrice hujus textus', h,e, ex ipijf. 7, Uk 2. Gre^orii . 1 fafftri, con- 
ftatfpeciem w£lifui{reillam. Hadrianus Thcbanae civiratis Epi- 
(copus temere& neqveconfeflus neqve convictus condcmnatus fn- 
erat primum aJohanneEpi^copo Lariffaco^deindca Johanne primx Jufti- 
niana Epifcopo,qvibus fucccflive caufaj cognitioncm commiferatlmpcra- 
lAr. Etprior qvidem ille'coegcrat Hadrianum in vincula conjc£lum, ut 
objedl:alibicapUula confiteretur; alterveroifte Demetrium diaconum^ 
vcrbcribus adigcre non erat veritus , ut adverfus Epifcopum fuum teft i- 
monium diccrct. Scd e ventus docuit, nihil eorum, q vx imputabantur, ab 
HaHrianocomminum,ncqvepcrteftesqvicqvam probatum fuifTc. Qvp- 
circa indigne id ferens Grcgorius M. adqvem Hadrianus profugerat; re- 
^tui eum (cdi fu2 dtbcrerelpondit, ncc qvicqvam valcre fcntentiamcon- 
tralegcs & contra canones prolatam, Internullitates autem ab his judi- 
cibus commifTas maxime eminebat illa , qvod ad accufationt m Epifcopi 
admiin fuerant diaconi loco moti, adcoqvcEpiJflopofuoinfefti,ccntraj 
canonem Africanum g. Summa hucredit, nuUius momcnti eflc fententi- 
amcontralegesvelcanoncs latam. 

Ratio dubitandieft, qvia rcsjudicata,detalienTm fcnfcntia hJcngitur, 
praveritatenccrpittir /..?<»7.J^^'^. Eftqve ejus tanta autoritas, utexni- 
giofaciatalbum &exalbonigrum, cxnenente cns , cx non jurcjus, ex ; 
non hert'dehf rcdem,cxnonfilio filium,Joh.Mafcard.*/f^rfli?4/. cml.t2^^$ 
nmi4.fi Sigifm. Scaccia<!^r fitit. & rejud^ gioff. 14. f . 2. n. 7. 

Ratio decidcndi cft , qvia /entenfia dcbctcrTejuriconformis. Inthefi 
V ^iy ^vando juri gclcgibusrepugnat. cftipfojurcnulIa>ita uf ncc appel-- 
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laf lone opus fit /. 19* ff' appcli. 1. 1. §. z. qv<tfentent.jin€ appcU. l, 2. C. ^vandtfpr»' 
voc. non ej} r,ece[st 

cfinttaie^escanonesve] Diffcrentiahorum ineoconfiftit, qvod canones 
pcr modum convcntionis in Synodis promulgentur, nec aliuude vim obli- • 
gandihabcant; Lcgcs vero cxprincipis autoritate &juflu veniant,ita ut , 
cogi poirmtrcfrattaiii adprxftandamohcdientiam. 

jMjpcniu] Sicdicitur lentcntia, cujuscffcdlusrutfldminaturperinterpofi- 
tamappcllationcm,nefranfircpo(rit iu rcmjudicatam. 

tpfcjftre] verba hxc, qvam diverfimode tapiantur, prolixe cxponit Tob, 
Paucrmeiiler dejHusUiti.Ub^ i. c,nlt. n. zg. ^o, Significatio omnium pra:cipua 
eftca, qva opponiturcxceptioni. Pugnantiaenimfunt JCris hbtrari ipfb 
jure& libcran percxceptionem 1.^4- ^»i.j[.dtO.(^ A. Qvanqvameainij 
qvoadcffedumparamintcrene videatur /*'/i.jprf«^. manet tamenad» 
hucaliqvainaliisarticulis diffcrcntia. Qvando cnim iplbjure fublata_» • 
eftobligatio, utmaximc deincepsreuscondemnctur, lcntentia tamcn_» 
nunqyam transire potcft in rcm judicatam, led a£tione judicati conventus 
allcg:itione facli Iblutionis c.g. pcrpctuo tutuseft. Qyi vero per cxce- 
ptioncm fc tuctur, fi con vcniatur & condemnctur,Iententia fubfiftit, & cx- 
ecutioni mandari poteft. "^zYoXx. de A.n^js. Vacon. aVacuna//^.A 
declarat,36. n.7. Nicol. Bcllonus Uh. z.fHpput.u. 19, 

Hincveronotandum L Sententiamcontra jus conftitutum latam effe 
iplbjurenullam, nccullumadeocffc^tumhabcre» Nccenim aliterjudi- 
carcdcbctjudcx, qvamiegibusaut conftitutionibus autmoribusprodi- 
tum cft. pr. Infi^ de ojf.jud, Scd probc hic difcernenda eft (cntcntia, q var con- 
trajusconftitutunifcrtur, &aGra:cis JCtis Tra^^vou'^ dicitur, abca qvje 
fcrturcontrajas partis in applicatione juris conftituti adhypothefin , 8c 
A^iy.{^ fiveiiijuftaalihs dicitur, Hartenimnoneft nulla. f^td^ftiubet^np^ 

fira dicafitee co ncluf. }6. JT. 4S. feej. 

II. Adju^jconft rutumrcfirrinon tantumleges, fed&canones,maxi- 
me fi confit mati pcr Icgcs fucrint, itemq vc ftatuta municipalia, bonos mo- ' 
rcs & confvetudincs, tum & n.'ntcntiam priorem, qvac vires rei judicatx ac- \ 
qvifivit. fid. ZoeCad h.t.n.s^, 

III. A fcntcnria ipfojurenullaneceflanum noneflc utappellctur^cum 
illa nunq V T m omnino tranfirc poffit in rem judicatam /. 19. f. dcappellatj^ . 
^.i^f.^vafentent.fuieappeli. Atfiijijuftataatumfueritfcntentia, h.e, tafis,»^ 
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q vz non dJr e^o jus conftitutum fed jus partis tantum litdat, ea nifi appel - 
ittiif , rcijudicatz vires confeqvitur l. L,^,s*C^^vand.provtc,n§neftnictj[,l4 
ii.jf^ dt rcjnd, l, 27. jf, <od, 

Ad cap. jnrgantium ^ 

Dumcaufam, qvarinter Vivlandum Scdiacdnum GaYinianura Terni- 
baturcognidoni JohaimisEpiftopiRavcnnatcnfk committit Gregorius 
lA. 2^ eptji, 2t, admonet eundem, ut dilafionibus conccn\s ne ,n:mium cau- 
famprotrahat. 

Ratiodubitandipetipotcft#A;/^i.C.^/tf«/^nf,^A.-/»mV. recit. ubi conftitu- 
kImperator,judiccs qvoscognofccndi &pron«nciaudi necefTitastcneLj, 
nonfubitas, fed ddibcrationchabitapoft ncgociumfententias pondcratas 
formarc deberc. Atqve hinc dicitur m Lfin. C. commtrrar.eptff. propramm^ 
magno confli£lu, h. e. probc cxaminato ncgocio & fuffiLientcr auditis par- 
tibus confligcntibus,habita dcinccps deIibcrarione,pondcratis utriu qve 
partisprobationibuSj&omniommnocausaplcne disculsa lententias de- . 
cernilbltre. 

Ratio decidendi eft.qviadilationes tantum &proteIationes in proce/Tn 
abe^rcjubentur a Pontifice, cura illico addat^caufa; vcritatem fubtili inqvi- 
Ctione difcutidcbcre. 

celerifinter}tiM] non tamcnpraecipitata.fic causa non (atis discufsa. 

^^rifor} Qvid rigor, qvidxqvitasftt, plcnius expofui mdtc4t(i,£onclHf,76, 
§t}4. ubi fimul dixi, q va ratione tempcrariinter fc dcbeant, ^ . 

Kotcturliic I. Judiccm paitibusfiisfungidebcrc nec praccipiti fcfti- 
natione, nec moratoria cunitatione. 

ir* Protclationes litium cCCc cvitandas, nec cpncedendas temere 
& ftnc causa dilationes. f^td, Vcntura de, VaL-ntiis tn Parthtn, Itttg. Ut^ 

CAp, »2, 

Ad cap, non poteftj. 

FIorentiusEpidauriEpifcopus lnjufte& necinSynodoqvidera fed^ 
fua deieftus erat. Relpondct Pontift-x, lcntcntiam illam prorfus nuHaiu 
c(re,&reftituiant€omniaI loreAtium, dehinc caufira .cjusabavocxami- 
naridebcre^ 
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Ratiodubitandi difficulterhTc eruetur, qvandoqvidem de fa£^o, qvalP' 
ter iehabucrit, iion usqve qvaqveconftat ex epiftolis GrQgorn^i^ef^Jib. u 
Generalis tamenratioad pratfens theraa,qvoddc nullitate fententix agir, 
repeti poteil 6X1^4^. qvod lciU res judicata fincm imponat liti & qvod 
propterillamrefuicitarehancnuUamodoliceat, qvodqveprxfumptio fit 
pro fentcntiS. KiV^, Aymo Cravett, tU ttnttjjemp, fdrt^ Fernand. Vafq» 

- Ratiodecidendi eft, qvia lententla non obfervato juris ordinelata eft 
-hvXi2k,k4.Qd(/efittn$» i^}fieirl0c* omn^jHd. & qvia lemcntia nuUainrem ju« 
dicatana transirrn,<9n:p6teft,J. 4. JT. 6,ff. de rtjud,, 

MjieerdotaliirMdi^ Sacerdotis vocabulum Epifcopis zar £^oxri'J tribui 
f^teUxL to. L i4f. /. tL LiL ^3- -^-^. C de Ept fc. Cltr. l. t/» /. j4. C ds 

£pifc0p,Mt(d, ytd, Anton..Condus 4d /, 7. C,de Eptfc,.& CUr^ Joh. Rainold, m 

contmrjfacerdotHm fententU\ In Synodo congrcgatorum, Cumqve ad 
condemnationemEpifcopi jurcCanonico reqviratur, utduodecim Epi* 
icopi comprovmcialcs cpnveniant e.fi qvistnmtdtu ^c.fetf, y. 7. glcf^ 
h\c putat. concordem effe debere omnium & fingulorum fententiam. idc^ 
ipcciale efle in caufa Epifcopi condcmnandi per c. fi. t^vii Epffiopfts crtmtmtd' 
fer6.tj.4. ad qvem videri potcft AuguftinusRarbofa, 

Notandum hk I. depoHtionem ,£pifcopi non nift ex juftis cauiis ficn 
debere. 

II. Dcpofitionem tatem fieri non polTc 2 (blo metropolitano fcdperfi- 
Bcre ad cognitionem totiusSynodi, eitpluribus Epifcopis comprovmdac 
pbuscoa£ta:. 

UU Alitcrfifi4t depofitio,fentcntiamefle|ipfbjurenuilam^ 

Adcap.ca^, . . 

Poftqvam plurimascorruptclas, qvzEcclefiamAfricanam inprovin>^ 
cia Mauritaniae Carfareei.fis infccerant. emcndafiet Leo L Pontifcx Roma- 
nus epi/t,S7. qvidqvc dcinccpsobiervarideberet,longo ordine expofuifieti 
hoc tandem eripnoncmate epiftolam fuam concludit». In q vo necefle:» ' 
noneft»ut inhftamusprolixiorecxpHcatione, qvandoqvidcmnihilaliud 
iaeu<;ontiAeturiufi.argumeiuummonarwhi$Ecclcfiafticae, qvam jam eo 

tem- 



tempore affehivk Epifcopus JR.om4UvuSi frascerinu} (ontj:aChriiH& A- 
^4p^^lDrum ixiAicutuin. 

"^5- . Adcdecatterojh 

' V^Mtqse ftntentlam Utam fuiie ex falfisdoainehfis» cjus^eex^tio- 
cert2 perfonx fuifle commiilania fidfitatem aute.m demum in exccu* 
;4(9ne objeajm. Qvarricur an 6cqvataiusattefidere dcbeatesEMUtor iilaai 




fulpc 

, Ratio (fubiundi potellpetiexinde, qvodjudexpofteaqvamfemelftn- 
jOitiam dixic,judexe{&definit, ficconigereleneentiam &amium poceft/ 
^ji»f^dtrcfM4U Ergdfiqvaintxecutione.obverti poteft exc^^tio, nuUibi 
* ius.cbgnitio inftitui potefl, niifapndeumcui executio coramifsa fuif; - 
j^atio decidendi eft, qvianudus ex^mfior nuUam habet jurisdi^onem 
Ljn eE causa, Scproindefuper exceptioii^nspropofitiscogaofccre nonpo* 

' ^|fft /. 6. C. de execut, reijtid, 

■ , ($fraKs tyittrvtnertt] Qvale cxcmplum dedimus in prauniisa faOi ^ppciff, 
..de fentcntia cx faliis inftrumentis latS* 

irt^pffr^0ci«jh. e causaprincipaU^qvaeantcafuIcinlitejqvzqyeperfcn- 
"tMtfhpnterminata fait» 

4^j}if«r.^fe^/?dk«w] h*e*adPapam, Iqvoraafiipnncipidfecagnitade 
diicUkfuit. 

' ''^'iflptetur hic unice« exeGororemiion haben poteihtem cc^nofcendi de 
exceptionccaufam principalem conccrncntca coudcmnato inipfoexccu- 
tioms aau objc^la, Intereft fcil. utrum exccptio vcrfetur cirta re*:; in qvi- 
busexcci:tio faciendicft. 5(dciftisoxccutorco?rnoiccndi facukatem na- 
, bct /, §. -i-iJe rtjfid an vero rtfpiciat merita caufa: principalis, & t lim rur- 
fusincereft, utrum conccrnat tantum cxecurionem , q valis tft exceptio 
~'~ EMtiar, it«exceptiodiy:lipius^dejui!oficoropetens,^ talibus 
Lexecutor cb^oi^Grepoteft*anmdd}tedd impu|:nct&ntentiam^ 
itei):exceptionuUiUtisfaliorami Hasaucfi* 
^ qvidw&adm)t£)MjBpoteft e nontamen fupereb prommciase» 
^fcdficognoveriteaseftc veras, utqvianullitas evid' ntcr appafet,tunctBto 
i jptoBuattfam dcbgtadpq|gcmjudicfm, rmeasialias rcp^r«iit« fais non 
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accencis cxeq vi potcft reucentiam primi|judid$. Ludr aPcguerai^f^^< 

Andr. Gail. /. i*obf. /ij. ' ♦ 

Cxterumprabetcnendamcft.agerchunc textu deexccutorefententiac, 
ncftatuamusdiffcrcntiam interjus Canonicum Sccivile.utifacitCujacius 
«^^.i.propter L^-.C.ficontrajusvilHuipHyi. qvam huictextui contrariam 
•fle dicit. Sed cnim agit iW Imperator de fpccie prorfus alia , nempe dtj.^ 
eicecudone Reftripd aficujus, qvodlite pendcnce,idcfl,antereinjutlica^7 
tam ieu definiti vam iententiam, vetpoft interpoficam appellatioiiem»^^' 
jHdicatumiu^ndir, fjepe impetratur , ut gvid celcriter refbrmetur,,^[ 
Mt rcftttuatur poilenio aut {imile qvid. Uci optime o&lavat Jacobu^ ' 




Ad c ciJiiialiqvibus 6» j^. ^ 

Cujarius ex.plicat boc Gjpitulum deeOiqvijufruPrxtorismittiturfrL?"- . 
poScffioncm bonorum cjus, qvcm vicitjudicati fervandi caufii , ad qvam 
miflionem dicit non fufficeie vcrbis cam fieri, led vi^lorcm mitti debere-» > 
in po&flionem corporalem, nacuralem & realem» Cum pignus practori- 
tira conftitniatittinonpoi&t« nifi; ventumfiieritin pofileflioneml »6. 

Alti, inter (po»Augiiftkiis Bafbofi^ mahint toxtnm licnc^ipere gc* 
neralitef deqvovis condemnato ad reftitutionem alirajmfd>(|lMtain 

condcmnatus non Iiberetur,utmaximepignus darc vclit, nifi corporaiefli 
pofleflionem in vi£borem transferat; £thaBcexplicatio ideo praritrenda^ - . 
eft, qviaPonti&x verlns geneialibusjiecadhypotheiin certamiriAni^s iip 

titur. 

Ratio dubitandi peti potcft cxtit.Ccd.fiin caufjud. fecundumqvemcap| 
Iblentpignoraacondcmnatis, utreijudicatxflitisfiat. . 

Ratiodccidendicft,qviaaliudpro alioinvitoCreditori non reftc fblvr» 
tUTLi6,C.de{ilut. /. 2.^%i.]f.deRX' Qviergo condcmnatusutpoireiTioncni 
tradac,p^nora offi:rt, nec iententix faris^cit, ne^ intencionijudicisj r ~ 
vlAofL NeC«bfbtii64^i^bibicaqdiqvippeqvz 
demifatio noniri fp«^eea!^d3n q^hcit«te&£bi eft^uc qt^ndo Qtcqiji^^ 
iateriit,8t inejuslocunijrftimatibfucccffit. * ■- ■ -^r^^^^J^ 
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nem hujus capituli, accipi poteft vcl dereipsa Scproprietate ejus /. dc 
Kiy.vcldejureinfiftcndircijproiitfumiturwfrf.ri^^^f^. ff/. am.poff. .ig^ 

ftiJicorpor^iU pojjefione Utetitur] h.c. nifi naturaliter lcu corporaliter pos*'^ 
B:lX\Qnnn{\{iant. 1. 1. f,tie ac(j.velampo/s, Poircsfioautcm hkdlcitnr corpo-' 
raUs in oppofitione ad excludcnda pignora, non ad excludcndosalioa 
poiresfioncmacqvircndi modos,qvaIcsdcfcribuncur/. /i'.jr.A/^i/f rt<^.t«/, , 
am.pof 

Norandum hinc I. Condemnatum ad folvendum noninrcUi^i l^^Were, 
fidedcritpigiioraaut fidcjuflbrcs/. 2i,^.2.jf. decorjjlttut^pec 
jHd. l.s. jT. i.^'. ^vtb. mofi. pign. velhyp.ftlv. todcmqvemodo ncc n^ilirncrc-» 
remintclligi,qui,cum itacondcmnatusfit, pignoradarcparatuscft. 

II. In causa exccutionis, ctfi acceptet Creditor pignoM, non ramen pro- 
ptcrea ccffarc exccutioncm, nifi novatio fa£la fuerit. /. » 4.f. dcRciud. 

III. Aliud pro alio invito Creditori folvi non poftc .adco, ut fiaurei 
fuerintin obligativ^ne, fieri non poffit fblutio iii argcnto. l.gg.jf.defolntt 
Cd^xi^7.o^'p.i.ccn(}.g.dtf.i\,^p.2,conJ}.2g.dtf.4 Si tamcn id qvod d( hctiir, 
pra^ftari nonpoffit, admittitur,utpr;Eftetvir.'?liimatio l.Ot.ff.dtR. 
ufde legat^i. Poft interitum enim rei , aftimario cjiis cft in obllga^r- 
one. 

IV. Pignusconventum ibla volnntatccontrahi, l.i f.Aepkn.aU. h.f.it 
pigyf, S d prartorium pignus nonalitctacqviri, nifipcra£lualcm immiflV- 
onem in rcm prxfenrcm. Undc licct in omnibns a£ijbus ad acq virrndam 
pojTenionem fuliiciat rem efic in conlj^cdiu /. iT. iu ^ d. I. :s. fi.J.de ac^.poff, 
inpractoriotamcnp gnorcrcqviriturj utmiirus po/I;-tfioiicm intrct l. id, 
g i.ff. depign. a^i. & iln Pctrus Coftalius. 

V. Sententiamip&mnontransferredominiumrci corporalis, fcdne- 
cc/fccfic, utleqvatur traditio 2< pofTcsfio a£lualis. 

Ad c Lator 7. 

Species Fa£li hxc cft. WilhcImuB Uxorcm duxcrat Annam viduamjr 
camqvefibi faccrdotali bcncdictioncjungi feccrat.&dcinccpsperaliqvod 
tcmporis fpacium ci , ut conjugcs dccet cchabiraverat. Fribusculo vero . . 
intcreosfubortom-iritu? dt^itnm coniugalcnegavcrar. Idcnm indigne 
ftTrcntcognatimulicris.junicem adeunt matr:;nonii f^lntioncm arqvej 
feparationem intcntantes, ideo qvod ab initio non conilitcrit matrimcni- 

2rz 3 um, 
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«m. qvippeqvodinvita mulier, nec xtate habilis nupfiffet, 6c maritusipfc 
profligatiflrmius nunc efTet, arq ve vitam ageret prorfiis dcfperatam . Qyi- 
biiscummaritusnonmultumcontradiccret, ied ipfcinfolucioncm con- 
lentiret,fa£lum,utfpparationisfententia pronunciaretLir,& ita deinceps 
feorlim viverentduoilli conjuges. Sedpoftaliqvodtcmporisintcrvallum 
pcctiirentia ductus maritus Pontificem adiit, ab coqvccaufa expofiraju- 
dicesdelegatos impetravit, qvibus injuntl:um fuit,ut ejusdcmcauiac co- 
gnitionem iterarcnt, 6c ficompcrtum cis Fucrit , fub colore injuili matri- 
moniijudicem pnorem fuifTedeceptum, lcntentiam rcfcinderent, atqvej 
conjugcsfibi dcinccps cohabitarefacerent. Qv;Eriturigitur,anPontifex 
huic raariti petitioni deferre dcbuerit ? 

Prorationedubitandi allej^aripoteft, qvod pofl plenam caufr cogni- 
tionemlatajamfucrii divortii (ententia, eaave in rcm judicatam transi- 
yerit, cojusqvantafitautoritas,4</c4p./. qvanincompendiodiximus. 

Ratiodccideniii eft, tum qvia matiimonia canonice contra£^a levitate 
iqvadam dilTolvinondebent, tumvcro, qvia dcccpta videtur Ecclefia & 
* judicium Ecdcfi.dlicum , ut fententiara feparationisferret. Nec cnim-* 
tanti vifa fuerunt Pontifici argumenta a cognatis mulieris allegata, ut ma- 
trimonium folvi oportuifiet. Etfi enim invitaea abinitio nupfi^ret Wil- 
hclmo.cuminconirahcndis fponfalibusliberrimusreqviraturconfenfus, 
cl' ^.ii4,ff del\0j.i2j,t4.C.denupt. 5c matrimonium per vim 8c mctum_» 
initum ipfojure nuUum fit. (iLl,i4.c4p^2.X.dtt§ejvtdMx.inmatr.c.i4»X,di 
/p9>ifMl. qviatamenexpofi^faflocopulamcrnalemadmifit, tacitc&ip(b 
fa£to conlcnfit in hocmatrimonium. at(^ve hinc metus purgatus ccnfenir 
l^x2^f.deR.N,c.2i.X,defpon(al^ Dcztatc immatura, qvod addmflum fue- 
rat, exeodemc.2r corruitideo, qvodcopula carnalis accesfiflbdicatur, cui 
accc<lit,qvod vidui ea, cum Wilhelmo nuberet,fuerit,deqvadici vixpote- 
fit,qvodnondumfitviripotens. Mariti autem morcsimmutatinonprx. 
bcut juftam (blvendi mat rimonii cauftm. Ut adco obrepcum merito cen- 
fcaturjudici.utejusmodj rcntcntiam ferret. 

fcArtdnimmeft fHb!>rttwt\\i. e.altcrcatio8ccontcntio,qv2 facicbat, ut abfti- 
ncretiii<iritusab ufuconjugii. 

tiec dtMtU 0pta mtrrtmom* \ h. c. qvod non fuerit viripotens, nec virum pa- 
ti notuerit, breviter , qvod nondum expleverit annum duodecimuno. 
Oadd.4^/.'i.f^»^«5; 
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<?/y/ .</ ica etiai» legitur in antiq va compilationc. Scd in editionej 
Coiuiliorumhabetur votabulum.dylcolam , qvod non placet Antonio 
Aug.iihno. qvoddyfcoli dicantur illi, qvi duri,morofiacdifficiles funt 8C 
pen» ^crreftes* Hic autcm afotum magis^difclucum.acnepotcminnui. 

t-e] Promiftuc utitur Pontifex vocabulis canonice & legitimd, 
qvodfibiin hacmatcri^ affiftantmutuolcgtfs Sccanoncs, 

Notandumhinc I. Spon{a'ia non valere, nifi legitimecontraLla fint-». 
Legitime autem contra£ta dicuntur tum, qvando oblervatafucrunt o- 
mnia,qvza lcgibus praefcribuntur,tumqvoadipibscontrahentcs, tum-» 
qvoad formam a£lus. 

li. Copulam carnalem, etfi non £aciat ad matrimonii cflenriam, opera- 
ri tamen hoc. ut {ponfalia conditionata pcr cam purifi centur , Sc rat um fiat 
matrimonium, qvodpcrfcnon eftlegitimum. Carpzov. /p.Co»/tfi,lib. 2. 
def, 2S. def 60, 

IIL Contentiones & rixas non cfi*e juftam matrimonii folvcndi caufam, 
neqvefcpararc fepofie conjuges|, ncqvidemqvoadthorum&menfamj, 
icd compelli cos ctebere ad cohabitandum. 

IV. Separationemomnemfieridebere autoritatcmagifiratus Ecclefia* 
flici 8f prxvia caufic cognitione. Carpz. ipXcnf. hlf. 2. dtf. sn^ 

V. Innuptiisconlenfumcontrahentium debcreeiTe liberritnum nihil- 
qve conlcnmi huic contrarium cfic magis, qvam vim & mctum, cum uticp 
plena fecuritate dcbeat gauderc ille, cujus eit animus indagandus, ne per 
timorcmdicatfibiplaccre,qvododit,&leqvatur cxitus* qvide iavitis fb- 
letnuptiisprovenire.c. \4.X,defpenfaltb, 

VI. Incontrahendis nuptiismafculosdebereefie puberes.focminas vi- 
ripctentes/n-./;!/?. dtnupr, Noncnim videtiu nupta, qvasvirumpatinon 

pofcft. ^.io.f. tjvando dtrs Uaat, 

VII. Nuptias abinvitis8{ aetatcnondum valentibuscontra£lus conva* 
lef. erc pcr fubfeqventem copulam carnalem , qv2 tacitum inducit con- 
fcn fiim. c. X defpoTif 

VIII. Muruumdificnfum non facere ad (blvendum matrimonmm le- 
gitime contratlum. Gvrhard. ^c^dec</7'jug. ffti^t^, 

iX.MaritipravitatesScmorcscorruptos nodrclcgitim.idivortiicaufiim. 
ScntentiamincausSmatrimonialilatamnontransire in rcmjudica- 
ian»,fcil. qvoadqverelajnnollitacis^&errorcmia eacomnufilimybenc ta- 

tat» 
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"^menqvoad appellationcm , idcoqvodpoftdccendiumelaplumappdlar" 
neqveat. Ethzc doilrinalocumhabct prJEcipuetiim, qvaiido conrra_» 
fnatrimonium ri.ntcn(ia proiata eft. Incadi vero , qvolententia lataef 
^romatrimonio locum nonhabet, nifiqvaado in graduprohibitoma 
trimonium contra£tumfuifle cjk poll fac^o apparet. f^^ta. Ciail. /, w/, nz» 
& Bcrnh. Grcr. tb*tL 

Adc« cumcaurag. 

Cafuspropofitus fuitifte. Archiprcsbyter Ecclcfix Cathcdralis Vc- 
ronenfisvendidcratdomumduobusLaicis Gozoni &Armano, qvi pro- 
|»tereaexemptoa£tioncm inftitiicrancapud Legatui» Apoftolicum Car- 
dinaiem tiim tcmporis ibi degentcm. Qvi Ecc lefia^ nominc comparuerat, 
Tbcobaldus adPontificem appcilavcrdtiuarticulofortc incidcnre, auta 
judiceucfufpc^co; Scd qvia terminuma Cardinaliadjuftificandam ap- 
peHationcmprzhxum neglcxerat.Cardinalis non dubitavit fententiam-j 
fcrrc contra Thcobtldum, & Laicis a£toribusdomum adjudicare, proptcr 
confvctudmcm , q vz in Vcronenfi civitate circaalienationcs bonorum_» 
Ecclcfiacinvaluerar» AppcllationeadPontificcm dcnucinterpofita, com- 
mifiaabeofuitcaufxco^^nitioEpifcopo Brixienfi,qvifententiam aCardi- 
Bale latam confirmavL; Poftea vero cum utraqvc pars ad ^ onfiftorium 
^ontificis veniffet, q verela nullicatis fine dubio inftituta . Pontifex refor- 
jriavitl''ntentiam , utvc domus Ecclcfia: maneretjudicavit. Qvxritun_i> 
jitrum id facere Pontifcx potucrit. 

Ratiodubiranrii eft, rum,qvia pcrduas inftantias audltijamfucrant-» 
^ei, &qvidcm in ipfainftantia appellationis apud Commiirarium Pontiii- 
cis nec appelK^rcliccat incadcmcausa ad cundemjudiccm. Tumqvia.» 
^entcmia UtanititurconfvctudinecivitatisVeroncnfis.fecundumqvam,. 
alicnan potueruutab ArchiprcsbyterobonaEccIefi;r. Judexaurcm con- 
Jinemlaciaeqv^^acftatuta &Icgesebfcrvaredcbet,cumnonniinima 
v<ii iuas& confvetii^inis autoritas. 

£.atio,decick!j44iefi,.qvia{cntentiacontracanoneslatacft ipfojurenul- 
Wc.i^it.t. Canones aurcmneqvidemabEpifcopo finc conlcnfucapituli 
faOam^asdiorum Ecciefiafticornm alienacionem admirtunt. c.fine^xee- 
pft9ue 12. f.i. Confv/?rudoautcm,qva:aIIegaturin contrarium eft irratio- 
Balis, judk&ntc ^ ug. Barbofa adh. t, qv2 propterea fcrvari non defaet. 
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mh archiprejbftero'] Archipresbyter Scarchidiaconus funt miniftri Epiico- 
pi. iiteph. Baluz. <«i^ Regtfion^p.sjo.el 6^7. Archidiaconusautemfuperiorcft 
archipresby tero. cum tamen prcsby ter prarcedat diaconum. Eil ergo ar- 
chipresbyrer t^rtkis ab Epifcopo* 

rii/r^'*''] ^^^uit hic Cardinalis & proptcrea Legatus a latere. f^td. ifv4 dixt ad 
ttancell»it. li /, f *i. 27*^*9. 

1, reteptMtnAmtM^ livedilationem&tcrminumpra?fixum,intraqvcm iii- 
trodaci &juftificari debui<appeIlatio. 

tonfvetHdtnem] Qvalis ca fuerit, non usc^ qvaq; conftat. Alii putant,in» 
tolligihic eam, qva cautum fuit,ncbona immobiliainEcclefiamtransi- 
i. tent, aut ab eadem retinerentur. Potius tamen cft, ut inteUizamus de cOf 
qva archipresbytero licentia eiTet hona Ecclefix immobiHa une prxfcicu 
Epifcopi&capitulialienare. 

Notandum-hic I. Legatos Pontificis habercjurisdi£iionem in provinci- 
:isfibiasngnatis&per umptict;m etiam qverelam adiripolTe* u\*^»de ef, 

^ II. Appcllante intra przfixum tempiis appellationcm (uamnon intro- 
JdiKente apud judicem ad q vem, poflejudicem axjvo in causa pergerc,ne<p 

BcceflTariameflefenteHtiam, utfuper defcrtione fcratur. Sigm.Scacciai 

MppeO, n^n. i4S* fe^. 

III. NotabilesefleconfvetudirusrcceptaeefFeftus. ATiqvando enim-j 

introducitjus novum, ubi jus fcriptum deficit,/. ^i^fr.ff.delegtb. aliqvando 

legem interprctatur ip.ff. eod^ aliqvando le^em cOntradam vctuftiorem^ 

corrigit //. hf}^ de % N G.efC. d. I. ^2,, tnf, 

V IV. Confvetudinem deberc eflt rafionabilerah. e* talem qvae non nutrit 
peccatum, ncc bono publico autEccIefiz icir agatur c,fin, X.de co^tfvetifd^ 
^ C»f pzov. dectf,6», n. /y. t6, Vcntur. de Valentiis in Parthea. litig^ lib.u cap, /j, 

>V , Non valere confvetudinemj qva bona Ecclefiae ab alio qvam Re£lo- 
rife & iis avorum intereft , alienantttf, c,ptacuit tf fe^. 12. f . 2. Res enim qv« 
mcaeft.nncmeoconfenfualienarineqvit. Bona autem Ecclefix nonfunt 
fbhus Archipresbyteri fed. totius capituli. Add. Li4i ctm afah,fej.C,dtSS» 
BtcU Guil. Redoan. dt nb, EtcU/^ nen aUen, ^« 24, n, 50« 

M 
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V. Ejusmodi appellationempofle recipiajudiceruperiorcdcgravamea 
ab eoemendari^^.c. f^. X.de appttt. 

,. VL Impcdiriexecutionem,ficubirecepta fuerit appellatiofiveabinfe- 
riorefivca fuperiorejudice, Prior enim per iftud fjttum jurisdi£lionem 
3 fe abdicare, & fi q[vid pergit, artentare cenletur. Pofterior per inhibitio- 
-iiemre^ocarecrediturjurisditlionemjudicisinferioris. 

Vn. Per claufulam hanc non tolii ncc dcnegari remedium nuU itatis nec 
revifionem aut fupplicationem. And. Gail. /. /, cbj^ tsj, 
^ Vlil. Per clauluiam iftam non prohiberi appellationem fcnientia, 
manifeftam continct iniqvitatcm ; Si tamcn iniqvitas ifta ex iisdem a^is 
flcexeodemprocefsueluccat. Ncccnimvoluiflecen(ecurdelegans« ULj 
manifefte iniqva {eotentia a judlcc delegatofcratur. 

Adctenorio» 

• 

Fa£li fpcciem pleniu<; exponit anti<^va compilatio (ecunda c.f, h, t, hoc 
'*i|fere ordme : In caufa matrimoniali lis inter Rudolphum 8c Mariam agita- 
^IJN , poftqvam Maria pro matrimoniotefl^ produxifllet, per appcllatio- 
« ncra a Rudolpho interpofitam ad Pontificem devoluta crat, jvi caufam^ 
c«mmiferatE^)ifcopoTheatino. CumabhocCommiflario jam tertium 
citara falflc t mulier. ncc tamen illa comparuiflet, fed ablentiam fuam pro- 
pcerinfeftaitinera. qyx poftobitum Rcgisinvaiuerant,pernuncium ex- 
cufaflet, abfolutus fuit Rudolfus ab ejusimpetitionc. Rccoroperta mu- 
lier Pontificem adiit , q vi caufam deuuo cognofcendam committit alii 
pifcopo.cujusnomennonextat» Citaturabhoc Rudoifus & propterad- 
verlam valctudinem feexcufat,mnx veroaliam fibi copularifacit. Judex 
dclcgatuseumpropterc'jexcomm«nicat, (edabfoIvititerum,poftqvam«* 
isjudicium fe liifciperc vclle promififlet In tcrmino Rudolfuskntenti- 
^ am producit, mulier ccontrario (enonauditamconqvcrirur, 8c teftcs of- 
fcrT,qvibus fpo if ilia cum RudoUo probareintendit. Ponrifex hac dc re 
confultus nih»I obftare fentcntiam.fed in proceflTu pergenduracflerefpon- 
det,& inhibendum infupcrRudolpho.ncantccaufzdecifioncm fuperin- 
duflxmuliericohabitetamplius. Status crgo caufie hiceft, utrum fen- 
- tentia,qvaabfolutusfuit Rudolhisjus faciat, &anDon indc exceptio rei 
judicatx obftet a£UoDi a mulicre novitcr in alio judicio intcntatx. 
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Ratio* dubirandi cil qvia abfolutio pant exccptioncm rei judrcata: 8c li- ^ 
tis fi.iitae /. 6, -j.jf, de except. retjttd. Abfolutio autcm julte fa£ta videtur_» 7 
/idco, qvodcontumaxfueritmulicr.Sf tercitatanunqvam comparucTit_». ; 
Qvo cafuinarbitrioeft Reiautpetereabfolutionem a cirationc, autin_» 
contumaciara actricis litem negativc contcftari & pcrcre abfolutionem ab 
ipfaa£lionc. Gail. /. ebf.p;. n. 4. letf. Nec qvicqvam tumprodeft condemna* ■•^ 
to ob conturaaciaiAqvod bonam caulam habuit. AncFab. Cod. hb.3. t$t, /, ^ 

Ratiodecidcndieft, tom qvia fententia contra matrimonium lata fuit, 
q vs non poreft accipere vires rei judicataf , tum qvia mulier cont umax dici 
t non potuit, partim , qviajuftam habuit excufationem , partim qvia pcCL» 
xiunciumexcunitionemcamintcrpoftjit. Contumax cum dici ncqvrtj, - 
qvicxaliqva causaH.' potcftcxcufire. Barnab. Cornazzan.<:^c// ^?. Unde 
m noftrisjudiciis in cxpenfis tantumcondemnarifolcnt, qvi juftam ha- 

* bcntes caufam pcr fiteras fcfccxculant. Carpzov vart^i.cohjl^ 9. def /7. 

7 hcMttno] Thelofino Icgitur in antiqva decrctali. Antonius Auguftinus 
Telcfinolcgcndum effcputat. Sed qvia ignoratur, qvo in lococontigcrit 
iftafa£li fpecics,fruftratentabitur cmcndatio- Qyia verdin autiqvade- 
crctafifitmentio tcrrarpcrmortemRcgisturbafac, vidcri pctcrit, ad EpN 
fcopum qvcndam Anglicanum exaratam fui(fc hancdccrctarem , qvod 
tHm temporisin At^glia dicmfuuraobicrit Hcnrrcus If &motus propter 
j* Judaf os cxcitati fucrint, ^ 

4i»/o/w/«*]Qvpdenimcxcommunicatusqvismanct, cxpcririjudicionoti 
poteft f. 7^>r. dejudic. nifi qvando rei partcs fuftincr, q vo tamen cafu pLCi* 

♦ aliumdefcndcrccaufamfuamcogitur, qvod in caufis nfMtrimoniaUbus • 
difficultcr admittitur. ^ 

Mnulo'] annulusillcdicebatur pronubu^, qvem fponfusfjionfxdarcfo- 
lebat. Scd ficalix res qvandoqvearrhac loco fponfap dari confvcverant. /. /. 
^S.C.defponfal. l.36,Jf. ult.f^ dedonatJm.K (f ll.l. p.pr.f. ieR. N. Brifson» 
Aerit. nupt. pag. 4, Hotomanrh de/portfkl. c^s^ Ex tali autem fubarrationo < 
praefumirur contra^um matrimonium. 

Conficitur hinci I. non omnem abfentem e fle contumaccm, neq ve pro- , 
^ «terea condemnari debere. Excufatur cnim abfens a contumacia proptcr 
legifiraaimpcdimenta. Coler. dectf 104,», SS. Sebjiit MtdiQCS deeaf.fort^ 
f 4rr. /«. j^^^ f etc» Tcrmiucus inprtctfi^ zu 
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4^ ^ II. Incaufis matrimonialibus poffercum eum Goraminatione prohibe- 
ri,neIitependentecumaliaperlonanuptiaslfaciat. Carpz Jp.C»n/ifi,part. 

lll. Sententiamcontramatrimoniumnontransircinremjudicatam. 
■ '• W, Ex traditioneannulifaaamuIicripra:rumicontraaummatrimo- 

luumpervcrbadepraEfemi. Coiet,tUitf.so0. Herm. EC Rofacorb.p*<^. » ' 

Adc. Confangvinei rr. '\l _ 

Elifabethamariti pertarfa per cognatos fuos probaverat, cognatio- V ' 
nem fpifitualem fibi cfle cum marito. nec fubfilkrc crgo poffe matri- • J. 
V monium, eaqve ex caufa per lententiam feparata a maiito fuerat. Po- ^ ' 
* . fteavcrociim jam alii nupta eflet, confcfTafuit, antc fententiamfepara- * 
tionisfalsoafTcrtam fuifl*ecognationemiftamfpiritualem ,& coepHrc eam f 
dcmumpoftfeparationcm. Qvjercbatur, annonrefcindidebcrctflntcn- 
tia? RefpondetPontifcx, proptcr lolamillam mulicris confeflionem/.ii- ^ . 
' ' fi accedant probationes alia^ evidentioresa di£ia featentia non effe rcce- 
^ dendum, ..^ ."T 

RatiodubitandicH', qviaconfefliopartis eftprobatioprobataScexcel- • 
lentiorqvavisprobatione. / 1/. C. </r»e»««>w.;>w.&hinccft,qvodconfcflus . * 
projudicatohabeatur. l. t.f^de confejf^ f'td.E.r'id. hiWtTop. fnprecejj.part.ft * '^- 

' fif*'7' ... . • . 

Ratiodecidendieft, qviaprzfijmptio eftproftntenria, qvam folamu- 
lierisconfcflio reqvifitis fuis &aiiis adminiculis atqvcprobationibusde- 
Hitutaevertf renonpotcft. Qvandoqvidcmconftino qvzfitcoramfblo * 
judicenoncciifeturLflejudicialis, nec fa£U injudicio. Joh. And.Doru- • ' . 
fpCTfl,eTtT!(y»tdi^m.jkr.lil;.t.c.4. , 

ccmp/tier»itatem] Ita vocatur cognatio illa fpiritualis, qvac inter compa- 
tres proptcrbaptifmi Sacramentum intercedit.Qyae qvidcm cognatiojure 
civili, tantum intcr fufccptorem 6c fufceptam per lacrum baptifmum com- ' 
probata eft/..'^.C.<^«'.^/.Fontifices vcrononintcr hos tantiim prohibitu 
voIucruntmatrimoniv;,fcdeiiam intcrfulceptorcmdc parentcs baptizati, ^ 
inter baptiiati.m&filiosfufceptoris- interpatrcmbaptizati & viduam fii- 
fceptons,.iuter baptiiaiUem & baptizatum, & pluies perfbnas alias. Pro- 
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pcertalccoiinubiumoyod inierat Robertus Rex totamFranciamanathe- 
matc ptTCUsfitPapa (jregorius,utirefertHcIgaldasFIoriacenr/«*y»r/ t/if. 
Scdcalisexcenfioiirjpedimentoruiwmatrimonii, cumexira vcrbum divi* 
i numexfoloPontilicis cerebronata& con(cientiis valdc oneroiafit, ano* 

ilrisEcdefiismcritorejicitur» P^td.Gerhard.de tonju^. %i64:f«^. 

pofiJepMratttnemj Hxc enim cognacio fupervcntens non dirimitmatri- 
monium e. 2^ X. dt cognat,f^tr. ut maximc res in cam caufam recidcric, a qva 
incipere non potcft 

Obfervetur hic L fupervenientcm confeflionem partis contrariam non 
obftare reijudicatx, nifi qvid aliud accefierit. Idqve maximc m caufis ma- 
trimonialibus locum habiif.qvod illac non fint in potcftate confitcnris , (ed 
alterius prsejudicium contineant. In ahis autem caufis, qvjc tanti praju- 
dicii nonfunt, faciliusadmittitur. utconfcfiiopartis rctradtet rcmjud.Si- 
chdr d.ad{,\.inf,C.cUtraniaf{, Schradcr defeud.pMrt.^.fui.ii.n.b^, Alvar. 
\A3L^c.dejmr,tmpkjt,^.1.n.j2. Aug. Barbof f. w.^. 

II. Certaefleconfeffionisjudicialisreqvifita.qvibusnon obfcrvatisnul- 
■% lusejus eritefFc61us. yid, Dornfperger*^. / Prxcipua ea funr, ( i ) ut fiatco- 
ram judice competente (aj adverfario przfente & ^,3/ poft litcm conte- 
"^V: ftatam. 

Adc«cumolimi2. 

'^^P^ Speciesfa£Uhxceft; VacantcArchidiaccmatuEcclcfizMagatonenfis, 

(qv^g civitas m infula fita eft, & ad Galliam Narboncufcm perrinet, pro- 
pter pietatem & religionem celebris, tefte Gcorgio Fournicr C/w^r. g.c, 
10») Epifcopus loci Petrum de Caftro novo nomma vcrat. Przpofi us ve- 
ro ejusdcm Ecclcfia: communi omnium fuf&agio Archidiaconum eligi 
dcbere, fibiqvedupliccm vocen>cpmpetere contenderat. Pergente ver6 
Epiftopo & candidatum fuum per annulum tnveftiente , Prxpolitus alium 
nominavcrar, tui Archidiaconatus conferri deberet. Cccleftmus III. Pon- 
tifexre comperta ncutrijm adn itti voluerat,fiL'd promifcrat.delcgarc fiL> 
vclle noniiullos,qvi Epifcopum & capitulura monercnt dechgendo novo 
Archidiacono, aut, fi id fieri prc pter dificiifum non poflet, ut ipfi vices eo • 
rum fupplcrent.&clcftionem perficcrent. Idcm tamen mox CoBleftinus 
iuz promiflionis parum memor Gcrildum Joannium, q vi nondum ad di- 
aconatus oflicium promotusfuerat, Archidiaconumfeccrat^& qvidem^ 
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'tnC: o procuratoreEpifcopi.qvitumRomz fubfiftebat. Acceficratdeiii- 
cepsexintervallo confenfusfit donafioEpifcopi, eundrm Archidiacona- 
tumeldemGcraldoconferentiydt fibi potiusacceptam ille referrer eam di- 
gnitatem,qvamPontificiR9mano. SucccflTor vero Caclcftinilnnocenti- 
uslll. non obftantibus iftfsomnibus,Geraldo,IlcetabIenti, dig^irateni.t 
illam adimit> & ut a Capitulo alus eligatur, permittic. Qvjrritur, qvanu* 
beat? 

Ratiodubitandi eft.tum qyiaincivile eft, fuccefTorem in officio revoca- 
re gcfta anteceflbris fui , tum vcro , qvia Geraldo abfenfi & non audito au- 
fcrtur dignitas impetrata, cum tamen inaudita causa qvcnqvam damnari, % 
zqvitath» rario non patiatur. /► pr.f. de reqvrr^velakfenttb^tUmrt, 

Ratio decidendi eft , q via circumventus cenferi debct Cccleftinus ante- 
ceflbr pcr fub 6c obreptionem, q vac colligitur non cx eo tantum, qvod prp- 
miflionem fuam, qvam fecerat, non fervaverit, 6c ipfc Archidiaconatumj 
, vacantem Geraldo conceflcrit , fcd etiara ex eo , q vod Gcraldus ille nun- 
qvamanteadiaconusfucrit, cum tamen fieriarchidiaconusneqveat, nifl 
qvi diaconus antea fuit. e» rtkUuj, cnm fe^. dift, io, 

Verumenim vero, qvod de fubreptione anteceflbri faflaaitPontifex, 
videtur malar caufa: male compofirum cataplasma. Qyomodo enino 
fubrepcum Coclcftino dici poteritin tali caula, qvamillecelari procuratori 
Epifcopi & clamhaberivoluit? Depromorioneperfaltom qvod aitPon- 
tifex, neqvc ifta vidcturjuftam fubreptionis conjefturam pracbcre. Qvis 
cnim ncicit, fummiPontificis manum omntajnra Ecclefiaftica continere, 
& difpenfarepoflc ctiamin illis, qvx funtjuris divini,fidiisplacct? Ipfe 
Pontifcx trcpide admodum hic aflerit, credere fc, circumventum fuifle an- 
tecciroiemfuum. Maeisigirureft, utcredamus,Innocentium IlKminus 
propitiumfuifleGeraldo^&voluiflre adcocum fub qvalicunqve prztcxttt 
dignitate impetrata exuere» 

MrcM^on^nm'] Archidiaconicrantadjutores minifterii Epifcopalis ^ 
Tocarifclentoculi Epifcopi. Erantenimvclutivicariiejuspencmomni- 
busnegociis. rid.Fetrus de GufCanviUanor.MdPetrs Ble/enf. pag.j6^,Steph, 
Baluz. ^dServati Lupttpifi.to, illud verodifcuticndum reftat, qva rationeJ 

infcriptioflerppotueritad Arch diaconumMagafonenlemr cum eofem- 
porcnuilus talis fuerit>feddcc© eligendo totalixc dccretali» agat, nifi ftal 
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' , t uerc malis. unUis Ecdefispluresfuifle Arcbidiaconos.qvod difficultcc-» 
'^,. , adlhuccur. 

*^ * pr^pofito] PrzpofititalesinqvibusdamEcclefiiscathedralibusfaaniha- 
/ bent dignitatem.inrerioremtamen Epifcopo, utadeodubmm hincnafca- 
tur»qvitailu!"n,utdupUcemfibiairerucritvocem pracpoficus, cuaica in-» 
coJlegii' regulariter competat capiti aut Scniori. ^ 
peninnnlHt» tnV'l}/vtt]lnve(iit[iTd n\h'i\ aliudcft, qvam transbtiobenefi. * 
> ciifymbolointerveniqntcfadta. SymboUautem ifta variantproconfve- 
• tudinecujusqveloci, ut inhoctextu inveftituradiciturfafta per annuli 
* • lyaditiopcm,aliqvando fitper traditionemhbri &c. Joh» Bapt.Sou- 

c\\Qtadlv»n.Carnvt. epifi,fg2, Pertalcm tamen inveftituram poflcsfio non ^ 
^cqviritUfjUtiperinveftituramabufivam poflesfiofLnidi nonacqvirituc-i, ' 
ic;i^1justantumad rem. f^td. Stmv.tU/p.feMd.g.num.p, Anton. Ben^eus fic 
Francifc. Pinsfon. de benef. verb. injiitutione pr. n. 

<^icr«ri«jw]NiccJaiPontificishocefteffdturn f.y. eoqvcj Sl 

^iinocentiusutituretiam f.f.A^.ii^in^w/f^r. re/?. 

inelnfiontm] uticiUcetfibi rnagis, qvam Romano Pontificigratiamrefer- 
.retGeraldus. * ^ 

ii^vieio confier] qvomodo vero liqvido, cum pauU ante dixtffet, crederej 
fe,circumventumfuiire pracdeceflbrem 

Notandum hinc I. Ei, qvi praeeft aUcai coHcgio, in fiiffragiis ferendis 
noniniqve dupUcem competere voccm, cum in fincni, ut fi paria fuerintj 
^ % irota , ea pars praevaleat , pencs qvam fteterit praefes aut c\iput. Antonin. 

Tcflaur.Wf"/'. Vincent.de Franchis (/*fi/r.?;*% Videndus tamen Anton.^^'*^ 
Fabcr Cofl.hy. i.ur.;. def 2.^. 
II. Inele^iionibus^^fidiflcntianteUgentes.necadconcordiamrcvocari 
^ poflmt.remediumcfle omnium optimum , ut utraqve parsabeo, qvem«# 
CAipit.abftincat.-dcdealiqyotertio digendodeliberationes inftituat. 
/ ' III. Adcompefccndam contrntioncm eligeMium.prz/ertiminofficiis * 

Ecclcfiafticis,fuperioris intcrp.ofitio.nem qvandoqvcneceflrariamefle, qvi 
' officiumidpro lubituconfcrat. 

IV. Perfiib & obreptioncm qvod impctratumcft, pro impetratonoa 
eflehabendum. Subreptitiumautemdiciturtum,fi narrata, ad qvxtale 
rcfcriptumimpetratumfiiit, fintfelfa,velfitaceaturid,qvoexprcflbPrin- ^ 
: ' * OTsnon fui/ret coft^e/rur^s^ aut ialtera nonitafacile j. ^^.f^MdU Corn.dt 



r 




I» fiip OmniaenimEcfcriptatacitarnhanchabenccanditioneni.fi prcces vM 
nmc mtantuT,l.M C.didtvcrf.rcfcripi. GailUi.ohf,^. Pctr.Frider dcprm- 
€cfs Ub.,,cap,,s, Nic. Reufncr. Ub,2,c$nfU,2s. Anton. Fab. Od,Ub.,,ttt,u 

f ^'nf" notof iis non fervari debere ordmemjuris neqve req viri (ententi. 

l am, Dotnfycrgeiinjjntaim.jur.Ub.,,c.4u 

. Adc.curainter ij. ; 

y Cafus tajis eft ; Lis fuit inter convcntum monarferii S, Zenonis Vero- 

L ne.ifis 8c Archipresbytcrum Ecclefuc S. Proculi ibidem de fubjeaione hu- 
r JUsEccIcfiz.qvammtentaveratmonaftcrium. Inter multasprobationes 
alias, q vibus mftruaum crat monafterium, q vas vefublcftz fidei dixeratu 
Archiprcsbyter,produ£lafuit fcntentia anteannosqvinqvagintaab Epi- 
^opo Vcroncnfi injudicio contradiaorio Iata,qva irchipresbyter dia« 
I Ecclefiarobedientiampratftaremonafteriojumisfuit, idqveitaobtinuifre 
abeotemporefimulprobavcratconventus. Pontifexhancfolam proba- 
bonem fufficere rcfppndit, ut Archipresbytcr fidcjitatem 8c obedientiam_. 
przftetAbbatiS.Zenonjs. ^*^ • 

Ratiodubiundieft.qviafententiaalIegataadmoduminiqvavidetuilj> • 
eo qvod mnitarur privilpgiis a monafterio allegatis, fcd qv« vitiis fyisnoii * ' 
carerent, & nullius propterea momenti eflent. , . 

♦ Ratio decidcndi eft, q via monafteriuin habet jus ex fententia & rejudx- 1 - 
^ catanatum, qvippe qvod vim titulihabet. Pro fententia autcm /emper ^ '■' 
/ «ftpraefuraendum,qvodcxpr2fcriptojurisordineIatafit. Accc ditprx- ' \ 

J «^"Pf/^.qvafententiziftiperaixnosqvinqvagintaparueruntarchipres- 
• byterididtzEcclcfiae. ' 

Necobftatratiodubitandi. qviafiqvafententiac expartemonafteriivN 
detufmenremiqvitas,iIIanoneft contrajus conftitutionis, fedcontrajus 
partis, qvac. ciim appcllatum ab ea antehac non fuerit, vires rei judicatz ac- 
qvifivit. Vitia autem qvacprivilegiis Screliqvis inftrumentisineffe aUc 
gantur,tamcvidentianonfunt, ut veritatem&cffcaumlententixeverte' 
•reqveanr* Et propterea nontam adinftrumentailla, qvamadrem iud* 
r^Jpicienduraeft. *' 

Arch,fnrcsbjtcrHm] Fuit hiccaput & Reftor fux Ecdefiap, fubje£lus tamea"^^'. 
Wt^errl ^^^^^ Abbates Epifcopis Ikpeatqviparari, imoetiain 
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conctffunU] Rcgulariterpialocaomnia, qvaliacunqveGnt,f&bje<^afunt 
Epifcopo diccceleos,qviproptereaalterialicuiconcedereea poteft. 

p^trrMrcfcjrwiw Patriarcha proprie eft , cui fubditi funt me- 

tropolitani aliq vot,jq vales nuUi fuerunt patriarchae Aqvilejenfi. Di£^us 
ver6eftPatriarcha,e6qvodReges Gothorumltalici regni Epifcopos pa- 
triarcharum nomine ornarcnt. Nihil ergo eximium hac appellatione ha- 
buit,priternomen&ibnum verbi, Petr. deMarcidtfp.iieprtmattb.n.io» 

obedttntiAmanuaW] i. e. qv2 fit per manum interpofito juraraento fideli- 
tatisjun£lismanibus. Anton.Dadin.AIteferra^^/c./^.A'.*// r<r/?/^/po/. 

verttatege/JoTum] h. e. au£loritatefcntcntiz privilegiisSc rcliqvis inftru- 
mentisprxvalcnte. 

Obfervandumhinc h Sententram ctiaminiqvam. dummodonon con- 
tra jus conftitutum fit, nifi intra dccem dies appellatum foerit, vires rei ju- 
dicatacacqvirere.&jus facereinterlitieantes, qvafi filentiopjus, qvi con- 
demnatus eft , confirmatamc. infr. »,tj.t. ff, 2.j, <jvt femm.Jine apptB. rt^ 
fcind, l. 4. C. ete fintent, <jv<* fint cert. fvant» prof. 

II* Confirmationem nihil darcnovi, Scfempcrintclligifalvojurealtc- 
fius. 

III. Pracfumendum efie pro fentcntia 8f decreto judicis,qvodjuc5ex o- 
mnia refte geflerit. Jac. Menoch. Uh^ i.pra/itmpt. 6yM. Fcrnand. Vafq, Itb, 
t^controv. tUufi, c, jp, 

IV* Aftusdiuturnos 8(longi(Hmo tcmporenonalttcrcxcrcitosjusd 
re» dummodo non dcfit bona fides, 

EpifcopusLaudenfis ex confenfu partium judexaPontificc deltgatus 
fentcntiamdixeratinter Canonicos NovaricnfcsSc Albertum Siccumclc- 
ricum de prxbenda litigantes. Albertus ab ea ad Pontificem appelJave- 
rat, ideoqvodnonobfervatafuifTet forma mandatiPontificii, idqve pro- 
barejam intendcrat. Pontifex przvia caufac cognitione fententiam prio • 
rcmconfirmavit, Qv2ritur,anre£le? 

Ratiodubitandieft , qviajudex dclegatusagcrenonpoteftcontrafor- 
mam mandati. Idcnim fi fecerit, proceiTus cft nullus 37. X. decf. jnd. dt^ 
hg, c. 22. X, de refcrtpt^ Non videtur ergb fubfiilere pofie I^ntentia contra^ 
formamrcfcriptilata, 
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Ratio dccidendi efttum qviajudicis animus non femper ad unam pro- 
' jA bationis {peciem indinatur c.6. X. eic rennftciat, /. 21, ff. j.f. efe teflih» fi alia 
• f argumenta ad probationcm aptiora fuppctant, ut maxime ad unam fpcci- 
T. cm reftri£lum fic mandatum, tiim qvia m cognitione caufac apparebat,feri 
tentiam publicatam nihil contincre iniq vi, fed probationibus 8c adiis con« 
formem Sdcgibusconfentancameflc: tiim deniqvcqviacommuni parti- 
um confenfu EpifcopusLaudcrifisjudcxconftitutus atqveisutiententi- 

V am ferret, ab utraq ve parte reqvificus fuerat. 

Nec obftatratiodubitandi.velqvianondumprobaverat Albertus,(eii- 
tentiam mandato Apoftolico contrariam efie, vel qvia (ententia ifta man* , 

V dato contraria dici non poteft, -q vac diverfis qvam in mandato praefcriptac 
fuerint, innititur probationibus. 

fttper prtbeneU] Przbcnda & beneficium idem fonant in jure Canonico 5c * 
accipiuntur proflipcndiis,qvz rationeofficii militibus Ewclefiafticis di- 
ftribuuntur. 

«<«^^*ir/ir ;;r(7^4/*] nondum ergo probavcrat , qvodintendebat. Alias 
confirmari vix potuiflct fcntentia prior. 

Doccmurhjc I.ajudice etiam confenfu partium dato,3ppeIlari pofl[e, v^v 
&qvidemadcommittentem/. ^/.^<^r etfijudex datus Epifcopus 

fuerit, Cui nonadverfatur conftitioi»/. C.<^e£^»/c. W.qviaillanon a- 
-' t gitdejudiceexconfenfu partiumdato,led dearbitroexconfenfupartiunt 
fumpto & eleclo, a qvo appellare non licet, i.32, i4,f,dertcept^ arb. 1. 1. CM 
recept. ark. 

lU Sentcntiamcontratenoremcommiflionislatamnon vafere. Man- 
dati enim fincs diligentcr cuft odiendi^funt c.ji^ X, de ojficjud, del. L j.f. m^M- 
dat. 

III. Judicis animum omnibus probationibus patere debere, & mal^ 
ifubfiftereinunatantum fpecie. 

^ IV. Majoremefleprzfumptionemdcjuftitiafententiar qvam judexab 
utraq ve parte reqvifitus pronunciaviti qvam qvi ad unius tantiira inftan* 
tiam d<itus fuic. 



Adc. qvod ad confultationeiniv^ - • j 

Per fententiam rlerico injun£lum erat juramentum purgationis poft ^ ' 

vigintidiesprxftandum. PromiferatCIericus,,prxftare fcidvclle,neca , 1 

Bbb. » dias 
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di£la fcntcntia appellaverat» Veniente die, appellationcm non cxprcfsa 
causa interpofuit. Qv2ritur,num audicndus? Rcfpondit Pontifex audi- 
«ndum non cfre. 

Ratio dubitandieft, qvia judicato exeqvendo qvadrimeftre tempus 
pr«fixum cft, c. 26» X. de offc.jnd, deUg^ i 2. ^ j. C. dettfiir. ret jud. VidctUr ergo 
fententia contra conttitutiones lata & ipfo jure nulla e/Fe c. i. h. t, 1. 1. jf , 2.f, 
fV4(ent./ine app. Et qvia appellatio etiamnullitatcm devolvit, Gail. /. iMf» 
127, n. 1, 2, vidctur hinc etiam poft deccndiura appcllationcm interponi 

Ratio decidendi cft, tum qvia a lentenpia intra decendium poft publica- 
tionemnonfuit appellatum, &fa£taea adco fitresjadicata: tumqvia.» 
appellationiinterpcfit* nullafuitin(ertacau{a, qvod tamen necelTariuin 
eftreqvifitum. /. is Ji.t.f.de appell. tum dcniqve qvia jurarejufTuspromifc- 
rat, feterminoprxfixo jurarcvelle, 6c in (cntcntia acqvieverat l.j,C*dere 
Jf*d. 

Nec obftat ratio dubitandi, qvia judex fempnsjudicati faciendicoar- 
ftarevel prorogarc potc{k,L 2. f.derejud, Idqve multo.magis obtinet, fi 
pars ipfa in coarftationem confenfcrit, uc inhac fjiccicfaftum. 

p/trfaitofiem] qv3E fieri fblet per juramcntum adhibitis certis conjuratori- 
bus,diverfo numcro, qvifiniul de CTcd\i\itatcjwcdba,r\Cc^s.^i».X,depur' 
^iat.ean.^tbiDd, .... 

a fedentein medie] u c. ab eo qyiprxcft judicio. Scdebat cninti prstor ro 
medio, 8c cx utroqve latere Aflcnores, & fic etiarh ali i judiccs. 

Notarihicpotcft I. Tempus aliqvoddcbercconcedi condcmnatis, i{T- 
fra qvod judicatumfacere dcbeant.* Idqvc ita jurc ci vili rn aftionibus per- 
fonalibus conftitutum fuit a Juftinianouttcmpus qvadrimeftrc conccs- 
fum habeanr,/./«. C. dettfHr. reijud. qvod tamcn pro rc nati 8c cx certa cau- 
5aar£lariautprorogaripoteft l.2.fderejHd. Sed in ailionibus realibus 
jurc civili ftatim fit cxecutio. Fr. Duarcn. add. /. 2. ]o. Car. AntoneH. de 
^ urKp.leg^lik.S*c»}t. Jure vero noftro exaftionc rcaTicondcmnatus intraL» 
iqvatuordecim dies fi rcm non reft ituat, res ipfi aufcrtur , condemnato au- 
tem ex aftione pcffonali terminusSaxonicus adfolvcndum pratfigrfolet» 
^^aTpiOV.p.i.cetf.si.defj.^. 

''11. JureCanonico, fiafcntcntia interlocutoria appcnatUTTi facrit, in 
^chcdula appellatioilis caulam cxprimi dcbere c,6^. X,dtapp$il,cimcn$.dp' 



- * ■ 



ptSami/sd, Zoef. /wfj^ 4p^rfl. w. Ncc poteft er^d recipi qvod generali- 
JgMp^ Dav. MciM^iri. «. dectf.ig, In foro SajiiH)KO Elcftorali videturUlt^ 
|CI»deCOn{yw qvivis appenatimits fchcdula grav^ina 

AppeUacionedltharftdecendiiimpoft^^iitteam^i^^ eifed» 

interponendam> alioqvin eam tranfire tn re m judicatam^ Appellacionf 
enim rcnuncii^ffc ccnfetur, qvi intra dcccm dics non appellavit. 

IV. Abcxccurioncfiuftra appellari,nificxcciitormodumexcedat/<f*^. 



'^V^lJseratinter presByteriilm fobdhciSSallflSviK prop&r 
^ivinqve modios frumenti, qvos per fnnos fingnlosfibi deberi, & a presby 
teroinjufteablatos, fibi proinde reftkuendos conrendcratfubdiaconuis, 
Prcsbyter autcm turbatur ie exccptionerei judicatx.qvodjam olimcon- \ 
ventus eade re ftntcntiam abfolutoriam accepiflTct, Sed qvia fcntentiam 
' ipfiim in fcriptis produccrc non potcrat , probare f enorem cj us /ide duo- 
.^tnm tcftium intendebat, ^lfti autcm teftes ciim firapliciter tantiim de^ieo* 
-ienttx contencis> nibil aticem dejatio nibns, a v:r judiccm ad ejusmodi mf^ 
;ltentiam^eiidam'movi0^nraemmoiimreja^^^ QV^tm it^tPgn^. 
^j^iqvousqve teftimonium iftii4.dcienteaafl^eisa11eg4taa^^ 
^t. Re^ondit Pontifex, rei judScata: faam}^mq}^|ieMic autpritatetn* 
> . Ratio dubitandi eft, tiim qvod abfurdum videaiittr. probari ientcntiam» 
pcrteftes, qvippe qvod fententia concipi & defcripto rccitari debeat , 65 
qv2:fcripta noncft.necnomen qvidem fcntentix habcrc mcreatur/. j. C. 
d^fentent. experic. rectt, ruiTi qvod teftcs cmfds prorfjs nullas adduccre po- 
.tuerfnt,qvibusmotusfui0etjadexadejusmodilentcntiam ferendan^. -^^. 

Ratioaecidendieft, qviain praefenti hoctamumqvacritur.utrumjudi»' 
'4iKaBlfic, idqvecaibeo,qvoimBei»tiatn^pcls conceptacaiiideperdita,^ 
Ifbkyiiiffieit probari perdaos teftes^vi cepnfirment,e^dere,qvsnuncifi 
i|ijteradcducitui*,jampiim fcmcntiam publicatam propresbytcroftttife» 

Non obftatra|||^^^itandi, qvia fententia qvidemex fcriptarecitari 
debet , fed ea m r^^^tin efle , etiamlmefcripto rc£^c probatur, necopus 
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dux' runt,conftct,cumutcaufiein fententia expriraantur, nullibi conftT 
tutu 4i invenidtur, 8c praefumptio fit pro fententia omnia Icgitima proces 

D<c.mo'] Vocabulum hoccft militare , (edqvoddeindcad canobitas & 
clerum tranfiicundein Acadcmias poileatranslatumell. f^td.Qaso\» du 

Canee/Uno] Cancellarii in Ecclefiis cathedralibus hahebant figillum Ec- 
clefix^prxerantbibliochecx,6c fcholis, uade & magtilrifcholarum qvan- 
doqvc vocabantur. , 

Difcimushinc I. Sentcntiamexfcripto recitandamcfl^e, idqvefifa£lum 
nonfuerit.nefcntentiae qvideainomen mereri.adeo utnecappellationcM» 
opus 0t. /. f. C defint. ex pertc. reat. f^td. Scaccia <ie fenttnt.gLijJ'. u. 

II. Scntentiam publicatam li in fcripto periit, probari pofTe per duos te- 
.llcs,, dum tamen illinon dc fa£lo publicationis tantiim. (ed etiam de teno- 
re fentcntiz teflimionium ferant, &fufficere, qvodtalestcftesfe eanalegi 
audivin*edeponant, licetilI<imnon vidcrint.Seb. Viutius denHll,ttt.di»MU, 
$xdef.pr0cejs,n. 77. 

III. Judicem (ententia: fu.^^ rationesinfcrcrenonteneri Arumx./jA.^.^y^- 
eif, i. n. 5. 6, Carpzo V. ^ectf. g^. Pax Scala de eon/il. fap. lib j. cap. 20. In foro ta- 
men Saxonico receptum , ut fi criminalis (ententia concipiatur,qv« poe- 
nam corporis afflictivam infcrat, rationes inftrantur. 

IV. Infententiaomniaprifumi(bIennitera£la propterautoritatemrc- 
rumjudicatarum. Qvcmadmodum pro inftrumentis militat prxfumptio 
propterautoritatemhHci publicx. I.fcsendttm $9,ff.deK O. 

Adc.ciim fuperi7. 

Mota eraf qvacftlo ftatus Abbati monafterii Cellae novje ab Epifcopo 
Aurienfi in Gjllxcia, ita fcii ut difccptaretur in judicio de fubje£lione ipfi. 
us monaftcrii, Epifcopo intendente monaftcrium fibi lege dioecelana fub • 
)e£lum clTe , exadverfo vero AbbatecontradicenteSc afiercnte,monafteri. 
um efie exemplum & liberum a jurisdi£lione Epifcopali. In hoc certami- 
^ne Epifcopus pcr aliqvot (ententias vicerat, eratqve ftatus caufae jam in eo, 
tit adexccutionem proclivis efletjudex delegatus, nec attenderetur appel- 
latioEpifcopiOvitenfis, qviper modum interventionis a fententiis mis 
appeUavcratjdicendo, idem monafteriumnonadAurienfis Epifcopi fed 
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ibam perthx^id jarisdi^lioiiem , nec pfopterc a Aurienii EpifcopoconcQf 
dendume^, utexecutionimandeturfcntentia , qvinfe potius audien- 
dum>& totum procelTum five execurionem potius interea furpendcndam 
effe. Pontif«x relatione ad fe fafta probavit fententias inter Epifcopum_» 
Aurienfem & Abbatem monafterii pubiicatas. Qvod exemptio iJla allegata 
-lKU]dqvaqvamjprobatae(ret.& ha£lenusni]}ileiret, ovod revocari exccu* 
llpne mfim ei n w e jpoflct» ^ Sedqvia jamnonampliasliseratdeexeniptio* 
m monafterii . fed aova controrerlia mo vebator inter duos Epifi^^pos» 
«tfieorumfbbjedom cfre deberetmonaf^erium, 8cha£lenus intereV^tiK- 
pifcopi Ovetenfis, nefenteiiCi«ilixadefFe£lumexecndon|spcrduc^eH;- 
turi junfit PontifexftilpemtiexiM^iiti^^ £^[fcdpuffl^<l^f • 
Henfem. ' ' ' ' ^ 

Totaigiturcontroverfiainhoccapitulodecifa verratnrinco, urrunu» 
fcntcntiamterdueslata Sceffecbamjudicatifortitafufpendi poflit atcrtio 
ilKqvo, qvi in lite non fuit, przfrrcim H neutri partium adiftit, & noya pfiT* 
M contndicendi aignmenta babet, €t ex no vo atq ve dfmfb capite I itig^ 
irelit. Scnicetcon&dajamfcserat, nonciemptam e(Ekmm»Qmm^ 
ObtinnefaCcfgdEpiftopn^Aurieniis» SedinterbuncdrE^^mimOte- 
teoiemiion ami^iusde exemptionediiceprabatur,icd dc ips|]f^P|p^i%^ 
IKrieorummoftafterium fubje£tum eflfcdeberet, 

Ratiodubitandi przcipuaconftftitinco, qvodlis primum motaintcr 
Epilcopum Aurienfcm& Abbatemjamfinitaerat, qvodqvenihilrcftabat • 
ampliiis, nifiutfententia executionimandaretur. CumcjveEpifcopus 
Ovetenfts litem iftam neqvepro aftoreneqve proreo (bdepiiTety & '^t^*^^ 
fommadftttUfir^ (ed feparatum plan^jusln judicinm deducere venet^ioii 
'indibatur impedirihinc deberefentaitiirexecntionemiqvandoqvidein^ 
fiieetittnpoftexecucionemagcre advfriiis Epifcopam Aurienfem a^l|ic i 
|Mef. 



•^Ratio decidendieft.qvia res intcralios a£la,{ententia intcralios projiun* 
ciata aliis nocere non debct. Ideo vi6l:oria unius, qvi pro (e probavitj» 
tantum interpartes illas, qvacinlitefueruntjusfacit.alreri, qvi projure^ 
iuoab illo vi£lor!s di verfo nihil adhuc probavit haudqvaq vam pnrjudica- 
re poteft. Multam autcm nocerec executio fcntenti»x, fi per eamin poa» 
lemoncm mitterecurEfM|opils Aurfenfis, cdmadverCbs po^l^^ccr«f 

|usp«rtes pIeru*(fe%o»iM%?^ 
%tervcnientitadveriacii, 



- s 
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fuper Jf-iff*] uc. utrum libcrum autexemptumcfret, monafterium, aa 
v^ro fub jurisdiftione Epifcopi. Sic etiam interhomines, qvando de in- 
geiAuitate aut fervitutc lis mo vetur, caufz Uatus appellantur,iiem liberalia 
judicia. 

rationMinrinterpcfuAm] h.c.fiofltcnderitintcrv^niens fuainterefle. ne 
. .{ftntentiaexecutioiiimandetur. 

^ iflfrrfr^w;;»//*?'//»»/»] Fatalia appcllationisfuntdiverfa interponendx, 
ictroducendi & juftificand;?, q v2 accurate oblervari debcnc 

Notandum hiiic I. exemptionem Abbatum & monaftcrioruma jum- 
\i- "^cliflione Ordinarii leqvioris feculi inventumefle , reprehenfum tamen i 
'.^rdatis qvam f^jpiflTinic, Scinter vitia Ecclefix rclatum. ^<^. <jvddixtad 
i^J^anceliott. l. u fit. n;. n. Ivo Carnotenf epi/l. 65. tbtjj FrancifcHs jHrttttf , 
' J^h.Hapt.SoHchernf, FrindCc.Florsns dtjfertat. Carron,p. 22, fiif^ 

.Kicron. Bignoii. ad Marculf. p, ^/^.Petr. de Marca decoucord.p. 2ii.fe<j, 

II. Sententiaminter alioslatamfzpcprxjudiciurafaceretertio./^rf/./Iir 
f^yW.cuipiopteica intcrvenire 6t impcdirelicet.ne fentcntia ad executio- 
,fizm promovcatur,cum (atiusfitin tempore,qv^mpoft vulneratara cau- 

rcmcdiuni qvau-ere,» 

III. Non audicndum cffc tcrtium intervcnientem nifi anfe omniaj, 
qvid fua interftt, docucrit» Qvpd fi is per modum appcllationis demum 
xntcrvcncEit,ipAimhocin.t£refleexigit, ut gtavamina fpecidtimallegen- 

^ jtur» cun»aUa5 a fenientia dcfinitivaappeUanscaufasgravaminum allegace 
uon teaeatur» Frid. Hiltrop- de procefs. part. tU, n. n. S9, 

iV, prob^tioncmejusqvod intjerciinondcbereefrelplennemficomm- 
^ bus numei i? perfe£l^m, fed fummariam tantum, per unum teftem aut in- 
ftrumentum.aiiqvod , aut etiara per juramentum,.imd etiam per prxfum- 
^ pciones qvandoqvc Di>. D, Nicolai ^rocefs, UK '. 14. Eft cnim proba- 
' . eioiftatantum przambula & pracparatoria,non deciforia & eo tantumfine 
exigitur, lie intcf veniiq malitiose fiat q vod plerumq vc intey ventio collufi- 
^nisfufpicione laborct. Brunncmann. proce/s. c. 13. 

V. PofTe fieri,utfenteiitia inter prirjfipales Utigai?tcslata vires rei judi*i 
catff acqvii at, nec piofit.tamen vincenti , ficubi pro mtervcniente pronuii»' 
ciatun:; fucrit. 

VI. Appelktionem.mfi fataiiaob(ervatafueri;il:, nuHiijs efle ix^onaenti, 
^ec renaorafi fcntenti^c effc£lum poiTc. 

4 ■- . - >. - ' cv-*> . - VJl.Scn» 
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Vn. Sententtaiilliker alios latamtertioregularitcrnoh pri^liiilciirejit 
•*^fecerctamen aliqvam prifumptionem adverms eum. BarnaB,Comazza!i. 
':^ittifj}s,n.i7, prsecipue^ficaufa interalios ventilata»iitineDdemqv«ftio« 
JjfljsiUtu* Cf^pz. rrj^« «. /^. Hartnu Piftor. 4* 29* 

. AdccumBerthoIdiisiS. 

' « Qeitboldus milas prxdium fuum pignori dederat Crcditori Petro, jus 
patromit^s tamen cxceperat Sc (ibi refervaverat^ Petro defun£lo (ucces- 
ibilt Artongus nepos, qvi vacantc Eccleiia Brunum clericum prz(entave- 
;^ jeat Afchidiacono A rgentinenfis EccIeHx , & hk «xconieniu £pifG«|i|^.A'^ 
... iipcntinenfis Brunura iftum inftituerat. BerthblK^ wd przfcntayaSti 
" .«idem Epifcopo Titium , q vem ille admittere ni|||ibat» Dcfun^til 
<^opp coram fuccefTore ejus lismota fuita Tid%itfinerii^Bn2nu]D'|ii^- 
: pterjus q ved uterq ve prztendebat in Ecclefia. Appdbtfon^ dehfnc atf 
,.;j^chiepiC:opum Remcnfem interpofita CommifTarii fuerant conftituti, 
^Avi audicis probationibus caufam referrentad Archiepifcopum* Qvofa- 
^j^fiocum non comparuifTec injudicio Archiepifcopij^^^lentiinccita-; 
ius, abfolutus ab cjusimpetitioinibusfuic Brumis8^lR^$Ppp$f^^ 
i inatus« Paulo poft compailiif Titius, propterabiySiillb^^llm 
|)ctens, ut j^icinm in&aolntftiir. Nec diificilis fuit Archleplfcopus^^'^^ 
^Caufz co^doinem repeti volult a CommiiTariis aliis , prsp via tamdEf 
'gnitionealildetaufis abftntiaciicubi pereas Ti^ius. contuibaciam^^- 
gaiTet. CdiiiHAiiii^ii iftllbbdekgali^t aqVibVteY^ j^^^ di^ 
cerctBrunus,adPonttficem'Koffianfiitf^p^ Al!4veRkinCDn& 
Ijbtio fuofentcntiam ArcHi^fHfcc^iReiiicDusirritam, declaravit, Scficde- 
;r^ani,dc q va contro verfia fuit, Titio adju^cay^ Q^gRtur num refie*^; 

Radq4ul^tandi eftT^yiafcnt^tia^iitffchie^ prqpterj^dp 
imacii^ 'fitius. EcG igitur booaiii 

.^^ueritcauramTfdiiajJ^ fententia, qviacdodBr 

ittaatiis ex concunaacfaho^^lil^ol^ qvodmalaai^ 
merit, qvam q vod coiitnti|ax%erit, /. sujf,di emS. L g. JT. t4.ff^ 
igvamcontumax dicineqveat,qvi juftasabfentiaf on^f 
W^f^f^^^^*' Tit!iustamen,utiintextu dicitur>^f(«SI^ 
ilii^mM^Eicienter probaverat , ut adeo fubiiftere adhnc 
idaa|fBmKe||i)j^ T^^enunfiproba^Te^dubiaiiL* 




.^^8^ I-^iB. 11. Decretal> TlT, 17. 

non eft,exctutioni raandari non potuiffe judicatum, i.TS.Jf eU/HdiCrt.sj. Jfr 
£.ff. dt rt jud. 

Ratio dtcidendicft, qvia fcntcntiaf iftitales fuerunt infertx raciones, 
qvx cam ex falfis caufis latam argoebant» Primumenimpracfuppofitum 
invcniebaturf, Brunum probafle, Artongum Creditoris nepotem m pos- 
fesfioaejuris ptronatusextitiflfe, ciim camen hoc tantum probaflet, Re- 
^oremEcclehi qvotannisCrcdiroriejubqvc heredi folviflepenfioncm-* 
^ annuam, qvx pcnfionis praftatio non facit idoneumargumentum juris 

^ patronarus. Sccundo etiam id falfum crat, qvoditidemnillntentiacon- 
tinebatur, Titiumnonprobafleintentionemfuam, ciim cx teftimoniis 
plane contrarium appareret. Terrium erat, qvod Archiepifcopus unius 
^ *' tantumpartisBrur?.ifciI.probarioneshabuiflret,8rcx illisfententiam fuam 
^ ^ conccpifrec. Qvxomniaarguebant.cxfelfiscaufis laram fuifle priorem 

* fententiam, & Archiepifcopum, uri modefte eum redarguit Ponrifcx , cir- 
^ cumventumfuiflc. 

Neergo praejudicaret opinio veritati, Pontifex irritam dcclaravitfentcn- If, 
tiam Archicpil<:opi& Ecciefiamdcqvaliscrat,adjudicavitTitio,c6,qvod -^j^ 
• \^ is a vcro patrono, ncmpedomino iftius prxdii, qvi inconftitutionept- 
gnoris jus patronatus fibi referva verat, przfentatus efl^st. 

cHrtamfftary] Guria & curtis idcm denotant, villam fcil.fiveaream cir- ^ 

* " cnmfeptam fifu mtiro circumdatam cum afdificiisineapofitis. r>^.Hot- Js. 
M ^ tomann. deverb, feudahb. Gothofr. Anton. dtjp. fend. /, th, 4. Itt. f, ^ 

' * j**' patronatHs] qvod cft jus vocandi miniftrum Ecclefiaead officium» 
^ ^^wrM/?/£p7c#;>«/] Eft ille inter Pontrficis h?gatos natos,uti vocantuf. ^ 
Skdvtd. Renat. Choppin. df/acr^polit, lib, 2. ttt. 6. n. 2. 

rf/>Dw/^/rw]i.e,procuTatorem, qvi pro eo injudicio rc/j^onderct.Alias re- / * 
fponfales dicebantur, qvi in comitatu principis Ecclcfiarum curas fi*ftine- ^*..' 
bant, qvales rclponfales Conftantinopoli nabcrcfolcbac Epilcopus Ro- 
manus, qvi& apocrifiarii dicebantur. A^/W.Petr,de Marca decQneerd.Ub.s, 
tap, 16, 

"-^" commitfentihH* almi>icti fuas] Videfur id parum jnftc fa^lum , qvando- 

cp^idem delcgatus ab alio,q va a Romano Pontificc fubdclegare non poteft» 
yni. Aitelcrra 4<rfff* i7. §.Jivero X. de cfc deteg* 

attditi>rem]i: e.judicem* Audire entmdicifurjudex qvi cognofcitfic jiT- 
dkat. l. 6, ffj,M dot. prttUg, Unde & Epifcopalis a udientia dickur i& Codic<^ 

^ "'^ &auditoriumlocu5inavocaufievcntilabantui, i'?*^ 
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Notaadum hicl, Prxdio aliqvo pignori dato , tacite fimul ad Credito- 
remtranfirejuspatronacus ,qyodei przdio adhzret, nifi diiertis verbis id 
exceptum' flc relervatum fuent. Disf. Rochus de Cnru de translat.jur, patr, 
HHftt. 60, 

H. Jus patronatus, qvod defun£lus habuit,transmitti cum rcliqvis bo- 
cisadheredem. 

III. Etfi rerum ad cultum divinum pertincntium nuUum fit commerci- 
ura,justamcnp3tronatus perfenon cohaircrc religioni.ledutilitatisgra' 
tia extrinfecus efie alfumptum, & proinde acqvirl & alienari pofle , nonj 
<^videmieparatim, qvippc qva ratione Simoniam committi volunt, fed 
cum vcnditauniverlitate, civitatc, pago imocumvenditofundoparticu- 
Liri qyocunqvemodoillianncxura Ctjus patronatus. Julian. Vivian. ds 
jurtpdtronat. ith^ 4. c. 

iV. Patronura prxfentare debcre candidatum aievocatumEpilcopo, 
ut ablioc de eruditione, vita & moribus illius lcrutinium inftituatur. 

V. Archidiaconum fine conlenfu & mandato Epifcopinon pofle Infti- 
tuere miniftrum Ecdefix. 

VI. Abfentem propter contumaciam condemnari pofie , fed fi juftas 
deinceps abfentiz caufas allegaverit, (cntentiam rctraftari deberc. 

Vil. Delegatum judicem non poflcalium fubdelcgare,nififitdelega- 
tUS ^nnci^XsUs.^.dtjtt^isdt^, Us^d< oflej.cuimaneL oJfjHrtseit^l.Slg.SciCCUu 
i.dejudtc.c.g.n.i-iT. Rutger. Ruiand. dtCommiJfar.lth.i.c^f.i.-;. 

VIII. Ex cenfu, qvcm Ecclefia folvere alicui tcnetur, colliginon pofle, 
jus patronatus eidem compctere. 

IX. In fentcntia fcrcnda judiccm teneri utriusqve partis probationcc 
probe cognitas haberc, ncqvc excufari poflc, fi unius tantum probaciones 
audirevelit. * 

X. In Ecdefia patronata non poflc alium conftitui Ecclcfiae miniftrum, 
nifi qvi a vcro patrono vocatus & praefentatas fuerit» 

Adc.incaufisip, 

Capitulum hoc eft axiomaticum, utpronterea neccflciria non fit fpecics 
lafti, qvac iftud illuftret. In genere autem acfinit, pontificcra Romanum_» 
in fl-ntentiisiiiter parteslitigantes publicandis, juris ordincraoblcrvare-» 
dcbcrc, • 

Ccc z 
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' Rado dubitandieffe poffet ifta , tiim qvod Pontifex Rom. cx fcntentiS 2. 
Canoniftarum» Ot iuper omnia jura , tiim qvod communiter ftatuatur^ 
ctiam in Principum auditoriis multa cx folennitatibus juris ci vilis rcmitti, 
eo qvod fola fafti vcritate infpc£U cognofcerc & fententiam profcrre pr in- ^ 
>" cepsdebeat. Gail,/.o^-#.2.».i. Anton. Mornac. «<i/.*.C.We/«<i6f. nec aC- ^ 
tendendafitnullitas in procefTu commink. Mynfing. /. 27. Scbaft.Van- 
tius de nuU^ cdp. antjv^Ubet ftm^pojf. dtci nulla n. g. q vouqvc adeo ipft multa^ 
fiibftantialiajudicii tollere q veat. 0£^av. Vcftrius in procefs. lib. j. eup, 2, 5 
Ratiodecidendieft.qviafententiaPontificisjusfaccredcbctinfimilibut x 
/" * -caufis, qvodfeqvidcbentctiam aliijudiccsinferiores. Cum igirur judice» 
' ^inferioresordinemjurisprzfirriptumoblervarccogantur, 6cinprocefi«i % 
inuItacontinecrepoflint,qvibuscaufaexa£iiusd lucidetur, etiaraPonti- x: 
ficiordoilleobfervanduseritjUtutrobiqvepariafintomnia. 
■ Additurautemcxcq^do^nifiexdifpenfationealiterduxeritftatuend^urTTr ' 

qyx eadem additur tn I, u inf.f, de conjiitMt, fp, Sedtalis dilpcnfatio non C 
'^'^- cicndanifineccfrirateaututilitateurgentc; r 
#ni#/Mr//]h.e. ordojudicii (ubftantiafis, Et vigor 2EqTitatis,h;c. ratfop . 
juftiti* Scaeqvitatis. Ita namqvetemperandacft infupr«nisjudiciisj.ulU- 
\tia,ut6czqvitatisaIiqvahabcaturratio. 

Ob^rvandum hinc I. Principis judicium dici,qvod nominejprincipi^^^ 
cxercetur,nccneceflee{Ie;utipfefemperpr2fidcat. Jusipfidixiflememo»» .^' 
-fanturAuguftusCarfar, Tibcrius,Claudius, Vefpafianus,fcd&Franciar 
,• i>'Regibus id folenne fuiffc teftatur Hieron. Bignonius adMurtMlf^pa^.^oj, 
; Utrumautem idPrincrpemtfeccat,polidcorumhodiceftqvxftiovcxatajk * 
yid, Forftner. in not, ad lacit.p. 11 j. 

\l, Juftitiam ita fervandameffeinjudiciisr utseqvitatisfimulhabeafur 
4 fatin,maximeinauditoriisPrincipum;cavendum tamen. nt fiib nominc ^ 
xqvitatis autfiibfpccicejusdem funjittaconimittatur ini(jvitas. ffd. ftm- 
ebjcidejitr. m^. Itk t.c. 6. .'/./f^. 

III. Non exemplis qvidcm, {edlegibus judicandum efic K 13^. C, del^enten^ < • 
•' ifinteriocHt.. confvetudincm tamcnjudicandi & rerum perpetuo fimiliter 
\ ^ judicatarum autoritatem vimFegis obtinere /. ^.f. de Ugtb. maximc vcrdp 

attendifententiampnncipis.qvippeqvxinfimihbus caufisjusfacitpr»- . * 
pteiautoucatcmjudicaiuis» 
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Ittdam contra judictortfth ordiMtt Utnm lMiofi|atw4)^ 

_ oBdn€|^ /. C. iiefentent. ffintnloCutr ^ 

t V. Principf m,n&tlegibas ncn rcneator, injuflicandolSaitieil iilglBkfA* 
.▼atos ordinem judicrarium fervaredebere. 

' • Vl, Principem difpenfantem ordinii/udiciario non efle adftri£lum. 

VIL Difpenfkionem £en non debete niii propter necei&utcm 6c ucili' 
Hwropublicain. v ^--^.v-^v*» >; ^ >^i^ > ^Jft^f^i^. ' 

clegera-nr, cuiHqvc Epifcopo diorcefano prsrftnteVerant. Coii* 
^^ilFadicebat Abba» monafterii S. Audo'ani « ^vod ex futf mon^iilei io abba|: . 
fileS. Leufredi eiigi deberet. Dafi eranr a Pontifice judices delcgatiy . 
cor<«n qvibus lis conteftata Scteftcs jam produ^li erant. Pendente licC^», 
Abbas Audoeni aliudmandatum& inco alios judiccs delcgatosimpctra-^'' 
'^'verat, Ncc ccfTabant tamen judices priorcs, fed continuato procefra 
;^>^r (cntentiam ele£bonemmonachonan^. Lcufredi con£rmabant. Ro 
>^ Pontificem di^i, niutatiim fiiit09iiiiii6 nMU Q^^ficnr, an non^ 
'^Mtius AbM9$L AudoSni partes Ib&iieil de6nifrenLj« ]2 
Ratiodubitandi efti(r Jqvodff^e^^ttflienC jQdices]^rjbres,(£)(]f^ 
< «iinftancmnr aHosjam conilituillet FoildliM|tfptties^vo^Ut |$Dfieriojre$r^ 
silMuia* rerminari dcbuiHct, quia perfecundiin commisfioncm*prior e*^: 
pirar. f. 2^*X. (ic ojfk,]n<i. deL ( j.) ouod fentenria prioruro judicum laP' 
. taef&tcontr^ fcntentiaradjuantepuDlicaCampromonallerioS.Audo(;ni^ 
"Tali^autem fcntentia adeo nuliAei^>at tiec*j»n^|CioneQpusfItv^ A/,.Cr . 

^Ri^iiQ ^ckl^fidi nitimr tnfviregipv qvdcf olim i itSe AproiBb&i acd^;:'^ 
JpbH^on«cr^imS.Leufi«£rin qWsioi^ illiiftmonafteiii ooniiAir^^ 
^^^^pooriiXaseligendi abbatem exnumero fft cOrporrlUiOw ; ^]^' 
• A^radimes dubitanti' re^oiufetPontifcX^ ttcXbmt9tKm<iWstkXlifCf^'^ 




*^^ia infecundisliterK nihii omnino diftuna fuerot dc oi'dme proceiTus 
'ysv^mm ^HB^ ^«'mif^^^^^li&^»^^ proiad^jgiiitf^gii^^pcujft j>eE,>^ 
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poftcrius revocatum dici poterat. Non tcrtiam , qvia illa fcntentia nec 
exhibica fuit,neclcgitime olim nublicatOj. 

Ci/OT //;^*<^«c7ftf]Senfus admodum obfcurus. Vidctur hoc vellc : Si 
maximc fententia prioribus produ£la 8c oiten(a fuiflet, autoritatem ta- 
iTienejus quamfine dubio infecunda hac inftantia vehementer impu- 
gnavit parsadvcrfa,tanti noneile, utexccptio rcijudicata:pereamfufti- 
nere poslit. 

imputetur]h» e. fi v*ilida fuisffet fententia, fibi imputet monafterium 
S.Andoeni, quod camnon oppofuerit jufto tempore. Vidtturergo 
Pontifex ftatuifle, non attendidebere fententiam8crcm iudicatam prio- 
rem,nifi a pofteriore fentemiaappcllatumfuerit_». 

^tfwf<^/L7<o«x/]qvaabbatiele£iopotcftatem Icgitima impertit Epilcopus. 
Per clcftionemenimctiamantebenedidionem fit& dicitur abbas , ad- 
miniftrarc vcro non poteft,niribcncdidtione a:.ccpta,qua exercitiura ac- 
ciperp videtur. Fr.Bofquet./»<^/««o««/» llLept/^.p.^i. 

Difccre hinclicctl.Commisfionem primam perfecundam noncenlcri 
revocatam , nifi illiusinfecundaexpreira fiat msntio. Joh. Bapt. Leoncl- 

lius /^e fnyre^t. refcr$pt. ej.s. art. 7. 

II. Jutlicem fufpcdum jufte recufari, & fufficerequidemcaufaractiam 
minimam. Anton. Fab. Cod. Itlt.s^ /• <^'f. 2, nontn. omnino frivolam, 

III. Recufationemjudicis ante litem conteftatam proponi debere, /. rrf. 
C<i*yW/fVnififorte,qvodex jure canonico fupplcndum cft, de novo 

^ emergat caufa veljufte ignorata poft dcmum in noticiam perveniat-». 
C. 2f. X. dt off. (ipot.jud. del:^. Cujac. 9. ohf ^i* Sichard. ad d. l. 16. rt. ft^j. 
Grzvcn part.t. concuC i?. Marant. pMrt. 6, de apptll. n, 74. 

IV. Exceptionem rccuHitionis omnium primam c/fe, atque ante omnes 
alias opponi dcbere,neperalteriusaIicujusetiamdilato, vixexceptionis, 
objc£lionem injudicem confenfilTe videaris, cum hacrationcrenuncia- 
tum cenfeatur diQac exceptioni. Frid. Hiltrop.<«/>m<'/.^4r/, .?*fi>. /j. n, 

- 3» 4. Zunger dt except. p,irt^ c. 4. n.4. ^ 

V. Obreptitium cenferirefcriptum, qvod obtinetur &impetratur nul- 
^ lafa£i:a mentione deftatu caufz. Joh. Bapt.Lconell d.l. 

? VI.Docuraenra omnia,quibus litigantes fuam probare conantur in- 

- tcntionem , non allegari Uutum injudiciis, fed etiam cxhiberidc- 



i^jVII,Sut cig.'textu novomm inflrumentorum lites noji debcre iiiilau- 

9 U i^ffmhi'*^- cum alioqvih nuHus eflet licinm B^l^^^^ 

^"^' ean^ra^BC eflerattonem teiliumnovorum , qvod eadem fit ratb^' 
ium. qux mflrumentorum /./;.C. dtfid,ivflrum, Scdinrcrinflrnmen-' 
^ BBdpiendam eflc (ententiam prioremt qvod hoc cafu (ententia coir* 
Wina poftericr fir n ul !a /. /. C, ftntent$dm refcindi non pojfj» /, C, fvand*fr^ 
tnfc» non eft nec, My nling. cent. 4. cltf 60. Brunncmann. ad. d, l, 4» 

' VIlI. ConfirnkitioncmprzrcntatidifFcrcndam eflc,fi quandojusele£ll« 
.•nis, velvocationis autjuspatronatus indubiumvocctur, 
^^^y. AUauando tamen fuperiorem ,faIvo cujusquc jure, fuam inter- 




^nere debcfe antoritatemyfipixC^timfaUpngioi-e mor$ Ecdefix aU« 
^vod metiicndpm fit periculnm^> vv^i ^^^^^^ 

IW^>.^ t?*^- Ad c (bborta xf. ' - ' 




Lismota erat inter EpircopumMeldenfcm&monalleriumResbacert' 
^fupeiftatUjliberrate & fubjc£lione iftius monaftcrii contcndcnte E- 
.ViC:opo,fibiid fubje^lumefll', monafterio vcro cxcmptionem prxtcn* 
cente. Cumque procurator monafterii confcflus fui^rct , Epifcopum 
Gvafi posfeflionem obedientix ineodem monafterio habuiflTcreftitutus ; ^ 
)fuit Epifcopustb idam pofieflionem , qva ij^iatiis fuerat Poftqualri^^ 
^^ro etiam in peticorio dcinceps decauia ifta difceptarettir, 6(1 mona^' 
jierio privileginm exemptionis ab Innocciition,conceflum producere*^ 
^jtbrx videbaturpromonafterio ftnten-iam pronunciari dcbcrc. Nihiio»'^ 
ipinus tamen ctiam hic PontiFcx judicavit,monaftcrium iubjeftum et* 
ledebereEpifcopo M{.]dcnfi,propterfentcntiam qvsjamantcab Alexan- 
dro III. incacaufa latacrat, ' ^ ' ' 

Ratio dubitandi in allcgato confiftit privilegio. Exemptro n. noil-» 
.,^16 fortiore modo pTvbaripotcft, nifi pcr produdionem.ipfius privi-T- 

^gii,qvoexemptibn3itconoefia,PliviI^ia antemEcdefiammjitilul dev. 
^l^lBiprobirate conveUi; nnlli niivi^e inutari e^priwle^^U $<'3f 
^^Katk) de^endi petitur ex fententtl Alexandrr III. qni integro fknfo^ 
llqyodexcurtit, pofteriorfuitlnnocentio U.Etex ea hocraodo argumen-^ 
AjMrPQntifcx: Autprivilegium iftud Innoccntii II. fuitprodu^umco-" 
^^^AiexandroIIl. autnonmitprodu£lum. Priori cafu, per ftntentiara, 
iritdf^ur foi^fepisi^^^ po' 
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tcit retradari obtentu pri vilegii iftius, cum fententia prztcxtu no vorunu» 
Inftrumentorum retra£lari non debeat. 

tfva/ipoJfeff^jHem] Hxc enim cft jurium incorporalium, qvippe qvz ap- 
prehendi corpore neqveunt, atqve idcircoqvafi poffidcridicuntur. f^td, 
iHllW^, 04 Donell l.5,c. O.ltt.O, 

* CitHfam inftrHUami h. conclufam ab Dtr3qvc parte, ita ut fententia nunc 
opuseflet. 

ita tameH] Pontifex enimjadicando non intelligitur przjudicarc Eccle- 
Romanz, unde femper folet relervarejus fedis Apoftolicac Similis for- 
*jDQUla extat c. 2. deQap*ll monacb» 

Difciraushinc I. ConfelTionempartisadverficefleoptimumprobandi 
wodum.nontamqvod probct, qvamqvoda probationis oncrelibcretj, 
Wc(enbec,;?4r/jr. dtprobat. n. 4. 

II. In interd £lo recuperandac reftitucndum eflreeum,qwprobat,po(^ 
fcdiflc fe, & a poflefnonc deje£tum. 

III. Privilegium nonallegaritantun, ied ctiara oftendi 6c exhiberi de^ 

IV. Audiri debere adverfus priviIegiumqTemcunq?e,cuipr2:judiciuni 
inde aliqvodcceatumfucrit, 

V. Refcripta ad unius partis inftantiam emifla ita formari & accipi dc- 
bere, nifi adverfarius rationabileqvid objiciat& probct. 

VI. Prxvalcre dcbcre inter litigantcs, q vi cfficaciores allegat rationes. 

VII. Sententiam, qv z vires rei judicatx acqvifi vit. prartextu novoruaij 
|nftrumentorum non rctra£lari. 4» C. de rejud, /, ss.ff, eed, 

^ Adc,cuml.5c A,22. 

Poftulatus erat abbas S. Dionyfii Rcmenfis g Canonicis nonnullis, Ta* 
riis de criminibus, de dilapidationc, perjurio, Simonia & aliis, ob q vaejudi- 
cesa Pontifice delegati eum ab adminiftratione Ecclcfix removgrant, Ap- 
pellationc ad Pontificem fa£la qvxrcbatur de juftitia fcntcntise, 

Rationes dubitandi Abbas fuggcrebat iftas ( 1 ) q vod judices fentcntiain 
j)ronunciaverint, lite non conteftata contra rcgulam, ut lire non contefta-- 
ta uon procedatur ad lcntcntiam. (2) Qvod judices teftes rcceperint con4^^ 
fpiratorescontra c.c^nfptrAtoresj.if. 4. (3 ) Qyodteftimonia.qvacrecepe- 
rant, non publicavcrint, nec reo ediderint, coatra c, £4» & i6, A', de accnfat. 



^ ; De Sektemtia Et re Judicata. ^ 

Pontifcx, ut,qvid iple ftaruere dcberet, fecum deliberare pofTet, aliis no- 
visjudicibuscommittit.ut ipfi diligenterinqvirant, qvatenuslelehabeat 
iftud, qvod de teftibus confpiratoribus allegatum erat. Id cnim fi verum 
deprchenfum, nec alitcr probatio fadla fuerir, procelTum irntandum & ali- 
um de novo inftituendam clle putat. Si vero liqvido non conftarct , te- 
ftes iftosfuifre confpiratores, vcinondepofuerint ifti fuperhis, ob qvatf 
Abbas remotusfuit, fedcaaliundeprobataftierunt, procclTumaitcoiifir- 
mari deberc. Nec tamcn propterca, q vod teftes iftos adverfus Abbatem 
confpiratorcs fuifieconftet- prorfus rcjici vulteorum teftimonia ciim uri- 
qvc valeredcbcantinillis. qvzabbatemnonconringuntfed llatum Eccle- 
fixejus concernunt, qvandoqvidcm priorcsjudices mandatum habue- ' 
rint,nontantuminqvircndiia vitamabbatiitfedemcndandi etiam Eccle* 
fix corruprelas. 

Subfiftit crgo pontifex inexamine rationis dubitandilccund2,deqvS 
dicit,fibi non faftamfuin^eplenamfidem. UndccolIigitur,primam&tcr- 
tiamrefuratamillico fuifle. , 

noffro /Ipcfiolatm'] En vero hic Pontificis Romani arrogantiam Apofto- , 
latum fibi tnbuentis. StatuitTh.Stapletonus/.^, /^nwci^^/or.^/oflin^.f, 7.ef' 
//.& utprincipiumfuftinct, Apoftolatusnullam cfie fucceflionem.BeHar- 
minus V. controv -f . f . Papam aliqvo medo in Apoftolatu fuccedere fta- 

tuit, f^td. Rainold.fe/Z^^y. cum Hart. eap.6,ft^. i, 

Jsidices autem ahbxtu'] Abbas non propter fua criminajuravit,'lcdfupeilj 
his, qva; crediditefrein fua EccIefiareformandaf./r.A^.^^^fr/r/i/. 

tBnlptratormfi] gravccft crimcnconfpirationis adverfus Epilcopum fu- 
um, noratum jamdiu in Concilio Chalcedoncnficrfp.//. it. in fynodoQvini-» j 
fcxta in Trullo habita can. ^4. tn Conctlio ITorwauenfi can, 14, 
. . Hincverocluccr I. rcd\cinqviriincxccfsus&deh£lapr«latorum, de^ ^ 
qvibus publica innotefcit fama, cum Ecclefiz niliil noceat magis , q vam 
vita miniftrorum peflimc a£ia. ^ 

II. Utilitcr inftirui vifirationes Ecclcfiarum , utqvx irrepferint vida.»», 
emendari&corrigi maturf qveant. 

III. Rc£tc removeripaftorcm Ecclcfiac criminis conviftura, proptcr 
lcandalum, qvod in parochianos rcdundnt. 

IV* Lite non conteftata neqvc ad tcftium receptionem neqvead lcn» 
tentiam definitivam proccdendum cfic. 

Ddd V, Te. 
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V. Teftiumqvalitates iudiciconfiderandaseflei ciim plurimi a tcfti^I 
cando prorfus repellantur , q vorum integrum catalogum reccnfct Dorn- 
fpergcr In Jjntagm. jur, Ub. t. c. tS, 
' j» \U Probationes, q vibus qvis convincitur, communicandas eflc rco, aut 
illi,qvem gravant. 

vil. Tcftium di£ta»etfiinunoparumvalidafint,nontamenrejicipror- 
fusdebcreinaUisarticulis, maxime fitcftimoniafudjuramcntofirmave- 
rint. 

Adccumteij. 

^ ' Specics fa£ii in ipfb tcxtu plana eft. Hoc qvzritur : utrum propter in- * 
jurias leves condemnatus infamiam incurrat, & propterea rcftitutioncm-» 
famz pctere oporteat ? 

Rario dubitandi cft, qvia a£tio injuriarum five criminaliter fivc civilitcr 
inftituta fuerit, condcmnatis infamiam irrogat , /. /. /. §. 6. f, de hu qv% nar, 
ififam. l, 10. i. tt.C, tod, l. 7.ff, dtpftKjffd. nifi in fentcntia fama refervata fuc- 

Rationem dccidcndi fumit pontifex ex eo. q vod in przfenti cafu nulla_» • 
^ ▼elminimafa£tafitinjuria,& hzcratiofacitexceptioncm arcgula. 

$n decemfoltdos] Solidi Bon una fuit acftimatio, & plerumqve pro aureo fu- 
mitur. ^i</.Reiner.BudoI.</* »»#»#fjii»./.f.i^, Nic. IeMaiftre<^^^ff;T.£cc/r/^ 
• f. 2, c. 2. Carol. du Frefne wglofar, 

Dilcerehinc licetl. etiamob minimam injuriam a£lionem injuriarum 
inftitui pofl!e. Diftingvuntur namqueinjuria: inleves & atroccs /, /7. §. 
'f. t. 40, jf, de infnr. 

II. Condemnatum propter injurias non tantum mul£lam pr.tftare v^. 
"^teneri , ied infuper infamia: maculam incurrcre. 

III. Excrpiendum efle, qui ob leviflimas injurias contcmnadus fuerit. 

C^\\.i2.Oiff.102. 

||M|y. Rcftitutioncm famae a folo Principe (cui fe arqvalem facit pontifex) 
^petrandam eflre. /. 2$. C, de nupt. /. 4. C. ad SCt. TertnU, 



Adc adprobandum24» 

Af^itnfhic unice dejudicc excommunicato,qvod ille nec folus, ncccnm 
alii5fcnx«ntiam[ferrepoflIt,qvodqvercntentiviitalatairrirari dcbear. 




^ Sektentia et re Ju»icata^ iff'' 

Ratio3uBitandieft, c[via excommnnicatiGnisvinculumeft fpirituale-», 
neqvetollit vinculafocietatishuman^. ^ 

Ratiodecidendieft,qviacxcommunicatis omni cxuitur poteft^jje, ita^ 
ifttcum nullo.&ncqvidemcum partibus litiganiibus communicare qvc-v 
4t, f Hapc vero ratio originem fuam habet cx jure humano & pofiti vo. 
^ fubUce innodatnj) ita utnotorium fit. Dcbent enim excommunicato- 
rumnominatamparochianis, quam vicinisEpifcopis indicari,& publi- - 
Ct ad forcs templi intimari, f^td. <ju<€ aixt Md LancfHott, hb. 4, kt. t^, jf. ; l^. 

mttropohtAni)Dkkur ita,qui cft Epifcopus tptius provinciae & fub lc'"^ 
plures habct Epifcopos fuffraganeos. / ^ ^ 

Notandum hicl excomjnunicatum noo poiTc efle judicem , fcdnec 
a£torem quidem, patronum aut tci\eni£t4*iij^^Mf'ixcomm, in6» Qvam 
bcne, w^. f t/* ^Ui adLancell.dJ.^ig, ' _ 

II. Unicum inter plures judices excommunicatumfacere, utfententia^- 
retraftaridebeat.neqvehanc viresaccipcreex reliqvorum habilitate, ided^ 
gvod commuhicarc cum excommunicatis non liceat. '^^"^ ^ • 

^^k4^qvamvis 25. '^^lljSI^^S^ 

vod fupra ixp^^Sc&ifi^iit.rem interalro^Sof^^ 

"^cercidjnunc fine ulla /pccie fa^i in fornu^di(^j^a|jif cum excepdo^Ji 
"lUbus proponit GregoriusIX. - >l{fr\* 

*> Pofietautem dubitandi ratio fingiifta. qvod in eadem caula,proptet> 
eandem decidendi rationem fruftra alia expe£letur fententia, cumuna' 
vincendicaufa faciat, utfententia profit aut noceat. ^^r^^ '*^{-- 
Ratio decidendi eft, quia fententiB inter litigantes tantum jus facit^'- 
neqve egrcdi debet terminos judrcii, qvod intcr litigantes tantum fub-. 

^'^xcipitur(Oqvipaflus eftlitigare illum, cui fecundo loco compe*:^: 
tebat aitio vel defenfio , quia tum videor conlentire in judicium , quod ,^ 
aiterille fuftinet, 6c ille cenfetur litem agitare voluntate mea. (2) qut ,i|' 
paflu* eft litigare eum, aqvocaufam habet,cu^re&lutio jure au£to- i 
risrefolvaturjusfucceflbris. >i1K£^F'^ ^ 

^ftr^yWi^wwJpratjudicii vocabulum varieaccipitur. Vultej.4<//./^. /^/j?, -^v 
'dea^. Hic denotat quicqvid priusjudicattim fcqventibus judiciis exeig:^^ 
ptmnaliquod allatururacft. f:^. ii>*>s^ii^ 
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^ Hincvero unicum idnotetur, resinteralios a£tas aliis non przjudi- 

care, atqve id fuas habere limitationcs r# Videri pote- 

* runrHartmann.Piftor.p.^.f.-?j>. Sig. ScaccisLiiejent. ^lef. 14. f.i. ef 12, ' 
Nicol, Valla derth,dMh.c. Joh. Petr. Smdusdectf^ 2^6, Arius PineIl.W« 

^ •. bon. mat.parr^ «. ^S.fe^. Fern. Vafqv. /j^.j. c*fHrov, c, 23, n, y. feq. Cujac. , 
^ kb, II. »hj, 2S* Carpzo V. r, refp. 27. 

V- Ad c. duobus ult. 

Etiam hic pcr modum axiomatis procedit Pcntif:*x, qvid ftatii, enduni 

* llduojudiccscomrarii fibi fint in fentcntia ferenda. Di crimcn autem 
facit inter judiccs,qvod alii ordinarii fint, alii dele^ati, & alii compro- 

, misfarii. Ordinanorum fi dilfonx fucrint fententiar, prxvalere ditit-» 
cam, quz reum abfolvit , nifi taufa ipfa favorem in lc habcat , ut eft cau- 
ia matrimonii, libertatis, dotis & teftamcnti, tum enim prarvalcre debct_» 
ea.quxprohiscaufis facit. Intcr ddcgatos judices dificntientes prz- 
▼alere debet ifta fententia.quam approoavcris isqui delegavit. Inter 
compromifii^rios antem ncutra valcbit. Lz^.^.j.ff.de rtce^t, mrb^ quia de ' 
tali cafu nihil cfta£lum intcrpartes compromittentes. 

^•i Poteratvideri, ncqve ord nariosqvidem autdclcgatos judiccs, CdiP 

fentiant, litem finire poflc, quod pares fint illi inter fe, necalteralte- 
rum autoritate fuperet. Cumqve contraria inter fe jungi fic componi 
nullomodo queant^impoffibile videtur, ut ex difientientium fuf&agiis, 
fiparesfucrint urrinquejufta posfit haberilententia. 

Sed falva reseft, fi cum pontifice ita ut di'£him diftingvamus» qvod % 
ille didicit ex L iS-ff. ^ re jud, l, 24. f*. de mMnumu, /. lo.f. detmf^ tefi. i,7o*f^^ 
. . de j/tr. dot. 

Notctur hincl.favorabiliores efle partcs rei.q vam afloris /. /Ji;.^ J,- 
il.Eflequasdamcaufas, quxfavorcm publicum mcrentur« 
m. Judicium delcgatorum poteftatem pendereex arbitrio delegantis* 
IV, Arbitrorum totam potcftatem penderc a voluntate compro- 

mittentium. 
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ABbates & Epifcopi fimul no- 
minadqvi? 48 
Abbarum & MonafterioruiTLj 
cxcmpfio inventum novum 
dciiiiqvum ?84 
Abfolutio juramenti eft veldcclara- 
tiva nullitatis vinculi 303 
■ veldi/ToIutiva vinculi gc^ 
. A juramento abfolutio nonfacile:-» 
^ concedcnda i'>2 
. Abfolutio ^juramento apotcftate.^ 
ht^manaficiineqvit 314 
Abfolutio ajuramento duo obfcr- 
vandahabet 308 
Abfolvi ab inftantia: abf. ab infti- 
tutaaftione: non tcneri rcfpon- 
dere ad a£lionem difFcrunt 7 1 
Abfens. Nonomnisablcnscftcon- 
tumax 572 
Abfcns propter contumaciam con 
demnariqvandopoflitl 387 
V Abfcntis eondemnatio i; 
A£laaqvoconfcribcnda? 17' 
Aftorumauftoritas 273. in alioju- 
dicio 27 > 

- - editio 27 <> 

Aftnarii officia 272. neccflitas ib. 
A£luarius idc 8t judex eflc ncq vitizi 
. - - ubinonreqviratur,ut_> 
fitN.P.C. 27? 



A. 

Aftionis nomen cxprimere hodicj 
nemotenetur 41 
A£Ho C9a£ix quam praccdit a£lus 
violcntus 205 
Aftusdiuturni jus dant 378 
Accuiarefif agcrcdifFerunt ^31 
A£lori non licet, q vod reo dcncga- 
tur 124 
Aconoppidum 131 
Adminiftratoridoneuscft rerumfi- 
bi commifTarum defcnfor 73 
AdvocatiEcclefiarum cxtraordina- 
rii 30^ 
Adultcriicau(a nonnifi civilitcr agi 
poteft coram judice Ecclcf. 1 29 
Adulterium inter leviora crimina.» 

J.Can* 33 
Adulterium ctiam in fponfa com- 
mittitur 331 
Adulterii a£lio perit, fi pars Ixfa lci- 
ens laedcntem carnaliter pofteaj 
ccgnoverit 247 
Affitareqvid? 2^« 
iEqvitatis ratio in auditoriis Princi- 
pumhabtnda ^fg 
Agapzqvid ? 7^ 
Agcndi modus poft inclufionenu* 
in caufa mutari non poteft 1^3 
Aliud pro alio invito creditori fblvi 
non poteft ^tff 

l>dd ^ Alir. 
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INDEX. 



, Alienatioqvid? 

^ Amen num formulajurandi Hebra 

ica 3 33 

Am-cabilis compofitio ante omnia 

ajudicetentanda 121 
Anaihcmatirmus num differatab 

excommunicationcmajori.' S4 
Amorem proximi nc per juramen- 

tum (jvidemdedinare poflumus 

Angliae Regcs coronandi jus cuiAr 

chiepifcopo congruat 242 
Angliac Primatum num apud Avchi- 

eplCc. Eboracenfem an Cantuari- 
^ cnfemrcfideat? ^42 
^ Annulus pr onubus 3 72 

- - Exannuli traditione fa£la 
•> mulieri praefumitur contractum 

matrimonium 373 
* Antichrefis omnis J. C. prohibita_» 

189 

- Appellare ad luperiorcm qvando li- 
ceat? 123 
«'Appellarelicet JureCan. aqvolibct 
judiceinferiore immediatc adPa- 
pam 94 
Appellatio intPrpofita a judice iiife- 
riore non debet refpui 130 
Appellationes fruftratorix rccipi- 
, enda: non funt 74 



344j Appellarelicct Jur.Can. aqvocun<5 
gravamine 1 1 y 

Appellationis judex (emper aUusa 
judiceprimac inftantiarfit 115 
AppcUatione pendentc nihil debet 
innovari iif 
Appcllatur fruftra ab cxecutioneLj/ 
nifi executor modum excedat-» 

Appcllatio intra dccennium poft 
publicatam (cntcntiam interpo- 
nenda jgi 
AppcUationis fatalia obiervanda 
384. ahas nihil valet 394 
Praebcnda qvid ^ 379 
A judice etiam confcnfu partiunu» 
dato appcllari poteft ad commiti 
tentem 379 
Appcllatio ad Supcriorem toUituiij 
nulloftatuto ^iS 
Appellatione interpofita (cntentiaj 
primac inftantix aut fufpenditur 
autextingvitur 316 
Appcllationinon injufta: jadex in- 
ferioj* defcrre tenetur 5 1 6 

Appellationis caufa in /chedula 
qvando cxpnmi debeat? 38O. 

icq, 

Appellatio. Qvi prior appcllat,pri- 
oragat 146 



Appellare licct Jurc Can. etiam ai Appellatione remota f. ccfi*antej; 



gravamine futuro 1 6 

Lppcllatio a gravamine etiam extra- 
Judiciaii fieri poteft 1 1 1 



avidnotet haecclaufula n. 'pofre-* 
dclegari caufam fub hac a fummo 
Principc ib. 



IiN D E X, 



Appellationc remota.- daufiila hxc 
num frivolam laltem appelU pro- 
,/ hibeat 123 

- - - cl. hafc non prohibet fup 
^ plicationcm.nec qverelam nulli 

tatis, ib. ncc rccufationem juditis 
furpe£li IJ2 
Appcllatione remota. Chufula in 
rcfcriptis Principum dcfinitivis 

37 

- ■ abhacclaufula excipiuntun^ 
appvllationes exprenb jure pcr- 
miiix ib. 

- - appfllatiotalismodi nonim 
pcdirjudiciscxecutionem ib 
^ - - - nifi rccipiatur a fupcrio- 
re 371 

.i^'.* - pcrclaufulamiftam non tol- 
liturremediumnullitatis, necre 
vifio aut fupplicatio 371 

- - pcr cldufulam ifliam non_> 
% prohibctur appellatio a lenten- 

tia manifcfte iniqva j7 1 

, Apollolicus.i. c. Pontificius 9 
Apoftoli titulus olim aliis etiamE 
pilcopis tributus 6/ 
Apoftolica fcdcs, titulus omniMe- 
tropoliticaeEpifcopaliqvc fedi o- 
^ lim tributus fS 
\ Apoftolatus nura inPapa Romano 
' ^ fncceflio? 393 
Arbitratores J09 
Arbitronim poteftas pendeta vo- 
luntatccompromittentium 369 
. Archidiaconiqviolimqvinunc?7f 



Archidiaconi;qvid V 3/5-3^9 
Argumentum a convcntionibns 
publicis ad privatisnonproccdic 

6' 

Aflertio duplex 269 
Attentatum qvid ? 114 
Audientiaqvid? 189 
Audientiam tantum habebat primi- ^ 

tivaEcclefia. 2. i»R. ry. inqvos 
8(in qvibus caufis ib. iR 
Audientia nec Diabolo hypothedce 

dencganda eflet 43 
AuditoresRotaf lifT"^ 
Auditor i. c.judcx iiS 
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